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RULES 


OT  THB 


BOARD  OF  PARDONS, 


1.  The  regular  meetings  of  the  board  shall  be  held  on 
the  second  Monday  of  January,  April,  July,  and  October 
of  each  year. 

2.  Special  meetings  may  be  called  by  the  Governor  at 
any  time  when  the  exigencies  of  any  case  demand  it,  notice 
thereof  being  given  to  each  member  of  the  board. 

3.  No  application  for  the  remission  of  a  fine  or  forfeiture, 
or  for  a  commutation  of  sentence  or  pardon,  shall  be  con- 
sidered by  the  board  unless  presented  in  the  form  and 
manner  required  by  the  law  of  the  State,  "approved  Feb- 
ruary 20,  1875." 

4.  In  every  case  where  the  applicant  has  been  confined  in 
the  State  prison,  he  or  she  must  procure  a  written  certifi- 
cate of  his  or  her  conduct  during  such  confinement,  from 
the  warden  of  said  prison,  and  file  the  same  with  the  sec- 
retary of  this  board,  on  or  before  the  day  of  hearing. 

5.  All  oral  testimony  offered  upon  the  hearing  of  any 
case  must  be  presented  under  oath,  unless  otherwise  directed 
by  a  majority  of  the  board. 

6.  Action  by  the  board  upon  every  case  shall  be  in  pri- 
vate, unless  otherwise  ordered  by  the  consent  of  all  the 
members  present. 

7.  After  a  case  has  once  been  acted  upon  and  the  relief 
asked  for  has  been  refused,  it  shall  not,  within  twelve 
mouths  thereafter,  be  again  taken  up  or  considered  upon 
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any  of  the  grounds  specified  Id  the  original  application,  ex- 
cept by  the  consent  of  all  the  members  of  the  board. 

8.  In  voting  upon  any  application  the  roll  of  members 
shall  be  called  by  the  secretary  of  the  board,  in  the  follow- 
ing order : 

First.  The  Attorney-General. 

Second.  The  Junior  Associate  Justice  of  the  Supreme 
Court. 

Third.     The  Senior  Associate  Justice. 

Fourth.  The  Chief  Justice. 

Fifth.  The  Governor. 

Each  member,  when  his  name  is  called,  shall  declare 
his  vote  **for"  or  *' against"  the  remission  of  the  fine  or  for- 
feiture, commutation  of  sentence,  pardon  or  restoration  of 
citizenship. 


rui.es 


ov 


THE  SUPREME  COURT 


OV  THE 


STATE  OF  NEYADA, 


RULE  I. 


Applicants  for  license  io  practice  as  attorneys  and  coun- 
selors will  be  examined  in  open  court  on  the  first  day  of 
the  term. 


BULE  n. 

In  all  cases  where  an  appeal  has  been  perfected,  and  the 
statement  settled  (if  there  be  one)  twenty  days  before  the 
commencement  of  a  term,  the  transcript  of  the  record  shall 
be  filed  on  or  before  the  first  day  of  such  term. 

RULE  in. 

If  the  transcript  of  the  record  be  not  filed  within  the  time 
prescribed,  the  appeal  may  be  dismissed  on  motion  during 
the  first  week  of  the  term,  without  notice.  A  cause  so  dis- 
missed may  be  restored  during  the  same  term,  upon  good 
cause  shown,  on  notice  to  the  opposite  party;  and  unless  so 
restored  the  dismissal  shall  be  final,  and  a  bar  to  any  other 
appeal  from  the  same  order  or  judgment. 
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RULE  IV. 

On  such  motion,  there  shall  be  presented  the  certificate 
of  the  clerk  below,  under  the  seal  of  the  court,  certifying 
the  amount  or  character  of  the  judgment;  the  date  of  its 
rendition;  the  fact  and  date  of  the  filing  of  the  notice  of 
appeal,  together  with  the  fact  and  date  of  service  thereof 
on  the  adverse  party,  and  the  character  of  the  evidence  by 
which  said  service  appears;  the  fact  and  date  of  the  filing 
the  undertaking  on  appeal,  and  that  the  same  is  in  due 
form;  the  fact  and  time  of  the  settlement  of  the  statement, 
if  there  be  one;  and  also,  that  the  appellant  has  received  a 
duly  certified  transcript,  or  that  he  has  not  requested  the 
clerk  to  certify  to  a  correct  transcript  of  the  record;  or,  if 
he  has  made  such  request  that  he  has  not  paid  the  fees 
therefor,  if  the  same  have  been  demanded. 


RULE  V. 

All  transcripts  of  records  hereafter  sent  to  this  court 
shall  be  on  paper  of  uniform  size,  according  to  a  sample  to 
be  furnished  by  the  clerk  of  the  court,  with  a  blank  margin 
one  and  a  half  inches  wide  at  the  top,  bottom,  and  side  of 
each  page;  and  the  pleadings,  proceedings,  and  statement 
shall  be  chronologically  arranged.  The  pages  of  the  tran- 
script shall  be  numbered,  and  shall  be  written  only  upon 
one  side  of  the  leaves.  Each  transcript  shall  be  prefaced 
-with  an  alphabetical  index  to  its  contents,  specifying  the 
page  of  each  separate  paper,  order  or  proceeding,  and  of 
the  testimony  of  each  witness,  and  shall  have  at  least  one 
blank  or  fly-sheet  cover. 

Marginal  notes  of  each  separate  paper,  order  or  proceed- 
ing, and  of  the  testimony  of  each  witness,  shall  be  made 
throughout  the  transcript. 

The  transcript  shall  be  fastened  together  on  the  left  side 
of  the  pages  by  ribbon  or  tape,  so  that  the  same  may  be 
secured,  and  every  part  conveniently  read. 

The  transcript  shall  be  written  in  a  fair,  legible  hand, 
and  each  paper  or  order  shall  be  separately  inserted. 
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RULE  VI. 

No  record  which  fails  to  conform  to  these  rules  shall  be 
received  or  filed  by  the  clerk  of  the  court. 

RULE  VII. 

For  the  purpose  of  correcting  any  error  or  defect  in  the 
transcript  from  the  court  below,  either  party  may  suggest 
the  same,  in  writing,  to  this  court,  and  upon  good  cause 
shown,  obtain  an  order  that  the  proper  clerk  certify  to  the 
whole  or  part  of  the  record,  as  may  be  required.  If  the 
attorney  of  the  adverse  party  be  absent,  or  the  fact  of  the 
alleged  error  or  defect  be  disputed,  the  suggestion  must  be 
accompanied  by  an  affidavit  showing  the  existence  of  the 
error  or  defect  alleged. 

RULE  vm. 

Exceptions  to  the  transcript,  statement,  the  undertaking 
on  appeal,  notice  of  appeal,  or  to  its  service  or  proof  of 
service,  or  any  technical  objection  to  the  record  affecting 
the  right  of  the  appellant  to  be  heard  on  the  points  of  error 
assigned,  must  be  taken  at  the  first  term  after  the  transcript 
is  filed,  and  must  be  noted  in  writing,  and  filed  at  least  one 
day  before  the  argument,  or  they  will  not  be  regarded.  In 
such  cases,  the  objection  must  be  presented  to  the  court 
before  the  argument,  on  its  merits. 

RULE  IX. 

Upon  the  death  or  other  disability  of  a  party  pending  an 
appeal,  his  representative  shall  be  substituted  in  the  suit 
by  suggestion  in  writing  to  the  court  on  the  part  of  such 
representative,  or  any  party  on  the  record.  Upon  the  entry 
of  such  suggestion,  an  order  of  substitution  shall  be  made 
and  the  cause  shall  proceed  as  in  other  cases. 

RULE  X. 

The  calendar  of  each  term  shall  consist  only  of  those 
causes  in  which  the  transcript  shall  have  been  filed  on  or 
before  the  first  day  of  the  term,  unless  by  written  consent 
of  the  parties;  provided,  that  all  case&  in  which  the  appeal 
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is  perfected,  and  the  statement  settled,  as  provided  in  Bule 
II,  and  the  transcript  is  not  filed  before  the  first  day  of  the 
term,  may  be  placed  on  the  calendar,  on  motion  of  the  re- 
spondent, upon  the  filing  of  the  transcript.     * 


RULE  XI. 

Causes  shall  be  placed  on  the  calendar  in  the  order  in 
•which  the  transcripts  are  filed  with  the  clerk. 

RULE  xn. 

At  least  three  days  before  the  argument,  the  appellant 
shall  furnish  to  the  respondent  a  copy  of  his  points  and 
citation  of  authorities;  and  within  two  days  thereafter,  the 
respondent  shall  furnish  to  the  appellant  a  copy  of  his 
points  and  citation  of  authorities,  and  each  shall  file  with 
the  clerk  a  copy  of  his  own  for  each  of  the  justices  of  the 
court,  or  may,  one  day  before  the  argument,  file  the  same 
with  the  clerk,  who  shall  make  such  copies,  and  may  tax 
his  fees  for  the  same  in  his  bill  of  costs. 

RULE  xni. 

No  more  than  two  counsel  on  a  side  will  be  heard  upon 
the  argument,  except  by  special  permission  of  the  court; 
but  each  defendant  who  has  appeared  separately  in  the 
court  below  may  be  heard  through  his  own  counsel.  The 
counsel  for  the  appellant  shall  be  entitled  to  open  and  close 
the  argument. 

RULE  XIV. 

All  opinions  delivered  by  the  court,  after  havings  been 
finally  corrected,  shall  be  recorded  by  the  clerk. 

RULE'  XV. 

All  motions  for  a  rehearing  shall  be  upon  petition  in 
writing,  presented  within  ten  days  after  the  final  judgment 
is  rendered,  or  order  made  by  the  court,  and  publication  of 
its  opinion  and  decision,  and  no  argument  will  be  heard 
thereon.  No  remittitur  or  mandate  to  the  court  below 
shall  be  issued  until  the  expiration  of  the  ten  days  herein 
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provided,  and  decision  upon  the  petition,  except  on  special 
order. 

RULE  XVI. 

Where  a  judgment  is  reversed  or  modified,  a  certified 
copy  of  the  opinion  in  the  case  shall  be  transmitted^  with 
the  remittitur,  to  the  court  below. 

RULE  xvn. 

No  paper  shall  be  taken  from  the  court-room  or  clerk's 
oflSce,  except  by  order  of  the  court,  or  of  one  of  the  jus- 
tices. No  order  will  be  made  for  leave  to  withdraw  a  tran- 
script for  examination,  except  upon  written  consent  to  be 
filed  with  the  clerk. 

RULE  xvin. 

No  writ  of  error  or  certiorari  shall  be  issued,  except  upon 
order  of  the  court,  upon  petition,  showing  a  proper  case 
for  issuing  the  same. 

RULE  XDL. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and 
a  sufficient  bond  or  undertaking  with  the  clerk  of  the  court 
below,  and  upon  giving  notice  thereof  to  the  opposite  party 
or  his  attorney,  and  to  the  sheriff,  it  shall  operate  as  a 
supersedeas.  The  bond  or  undertaking  shall  be  substantially 
the  same  as  required  in  cases  on  appeal. 

RULE  XX. 

The  writ  of  error  shall  be  returnable-^ithin^thirty-days,. 
unless -otherwise  specially  directed. 

RULE  XXI. 

The  rules  and  practice  of  this  court  respecting  appeals 
shall  apply,  so  far  as  the  same  may  be  applicable,  to  pro- 
ceedings upon  a  writ  of  error. 

RULE  xxn. 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year 
from  the  date  of  the  judgment,  order  or  decree  which  is 
sought  to  be  reviewed,  except  under  special  circumstances. 
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BULE  xxin. 

Appeals  from  orders  granting  or  denying  a  change  of 
venue,  or  any  other  interlocutory  order  made  before  trial, 
will  be  heard  at  any  regular  or  adjourned  term,  upon  three 
days'  notice  being  given  by  either  appellant  or  respondent, 
when  the  parties  live  within  twenty  miles  of  Carson.  When 
the  party  served  resides  more  than  twenty  miles  from  Car- 
son, an  additional  day's  notice  will  be  required  for  each 
forty  miles,  or  fraction  of  forty  miles,  from  Carson. 

BULE  XXIV. 

I.  The  Supreme  Court,  upon  application  of  the  district 
judge  of  any  judicial  district,  will  appoint  a  committee  to 
examine  persons  applying  for  admission  to  practice  as  at- 
torneys and  counselors  at  law.  Such  committee  will  con- 
sist of  the  district  judge  and  at  least  two  attorneys  resident 
of  the  district. 

II.  The  examination  by  the  committee  so  appointed  shall 
be  conducted  and  certified  according  to  the  following  rules: 

The  applicant  shall  be  examined  by  the  district  judge 
and  at  least  two  others  of  the  committee,  and  the  questions 
and  answers  must  be  reduced  to  writing. 

No  intimation  of  the  questions  to  be  asked  must  be  given 
to  the  applicant  by  any  member  of  the  committee  previous 
to  the  examination. 

The  examination  shall  embrace  the  following  subjects: 

1.  The  history  of  this  State  and  of  the  United  States; 

2.  The  constitutional  relations  of  the  State  and  Federal 
governments; 

3.  The  jurisdiction  of  the  various  courts  of  this  State 
and  of  the  United  States; 

4.  The  various  sources  of  our  municipal  law; 

5.  The  general  principles  of  the  common  law  relating  to 
property  and  personal  rights  and  obligations; 

6.  The  general  grounds  of  equity  jurisdiction  and  prin- 
ciples of  equity  jurisprudence; 

7.  Eules  and  principles  of  pleadings  and  evidence; 

8.  Practice  under  the  civil  and  criminal  codes  of  Nevada; 
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9.  Bemedies  in  hypothetical  cases; 
10.  The  course  and  duration  of  the  applicant's  studies. 

III.  The  examiners  will  not  be  expected  to  go  very  much 
at  large  into  the  details  of  these  subjects,  but  only  suffi- 
ciently so,  fairly  to  test  the  extent  of  the  applicant's  knowl- 
edge and  the  accuracy  of  his  understanding  of  those  sub- 
jects and  books  which  he  has  studied. 

IV.  When  the  examination  is  completed  and  reduced  to 
writing,  the  examiners  will  certify  and  return  it  to  this 
Court,  accompanied  by  a  certificate  showing  whether  or  not 
the  applicant  is  of  good  moral  character  and  has  attained 
his  majority  and  is  a  bonajide  resident  of  this  State. 
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STATE  OF  NEVADA,  Respondent,  v.  CHARLES  HUFF, 

Appellant. 

Ikdictmbnt — ^When  Defeotitk. — An  indictment  for  murder  which  fails  to 
show  that  the  death  occurred  within  a  year  and  a  day  after  the  perpetra- 
tion of  the  act  which  produced  it,  fails  to  state  the  requisite  facts  to 
constitute  a  complete  offense. 

Idem — Objections  to  Fobm  waived  by  Failube  to  Demub. — Beld,  that  the 
defect,  above  stated,  was  waived  by  the  failure  of  defendant  to  demur  to 
the  indictment. 

Idem — Ai^legation  of  Eillino. — When  it  is  alleged  that  the  defendant,  on  a 
ce'rtai^  day  and  year,  etc.,  **  killed  "  the  deceased,  it  is  to  be  implied  that 
the  act  which  produced  the  death  and  the  death  occurred  on  the  same 
day. 

IJiLL  OF  Exceptions — How  Authenticated. — A  bill  of  exceptions  must  be 
authenticated  by  the  signature  of  the  judge. 

Idem— Sktilemekt  of,  on  Motion  fob  New  Tbial. — Tho  bill  of  exceptions, 
or  statement,  may  be  settled  by  the  judge  after  the  motion  for  a  new 
trial  is  decided.     {By  Beatty,  J.) 

Vebdict  contbaby  to  Evidence. — A  verdict  in  a  criminal  case  will  not  be 
reversed  where  there  is  any  evidence  to  support  it. 

CbosbExaminaiton  of  Defendant. — When  a  defendant  in  a  criminal  case 
offers  himself  as  a  witness  in  his  own  behalf  he  subjects  himself  to  the 
same  cross-examination  that  would  be  proper  in  the  case  of  any  other 
witness. 

iDBM.-^Questions  may  be  asked  the  witness  which  relate  to  his  conduct  and 
legitimately  affect  his  credit  for  veracity.    The  defendant  may,  however, 
refuse  to  answer  such  questions. 
Vol.  XI.— 2 
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Argument  for  Appellant. 

Idkm — Fbequent  Assaults  and  Battkhibs. — ^No  legitimate  inference  of  the 
untruthfulness  of  a  witness  can  be  drawn  from  the  fact  that  he  has  been 
convicted  of  frequent  assaults  and  batteries.  It  could  be  inferred  that 
he  was  a  yiolent-tempered  and  perhaps  a  dangerous  man,  but  not  that 
he  was  a  liar.  / 

Ebbor — When  PBEJcrDiciAL.'^i7eW,  that  the  defendant  was  prejudiced  by 
being  compelled  to  answer  questions  addressed  to  him  in  relation  to  his 
conviction  of  former  assaults  and  batteries. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

Defendant  was  indicted  for  the  murder  of  William  Pat- 
rick O'Reilly,  convicted  of  murder  in  the  second  degree  and 
'sentenced  to  imprisonment  in  the  state  prison  at  hard  labor 
for  the  term  of  twenty  years. 

The  facts  are  stated  in  the  opinion. 

De  Long  &  Belhiap,  for  Appellant. 

I.  The  indictment  is  fatally  defective  in  failing  to  charge 
that  the  death  occurred  within  a  year  and  a  day  after  the 
wound  was  given,  and  in  failing  to  state  in  what  year  the 
injury  was  given  or  the  death  occurred.  (People  v.  Aro,  6 
Cal.  209;  People  v.  Kelly,  Id.  212;  Commonwealth  v.  Grifin, 
3  Cush.  525;  Wharton  on  Homicide,  par.  789;  1  Bishop  on 
Crim.  Proc,  sees.  237-239,  243-244;  1  Chitty  Cr.  Law,  222; 
Compiled  Laws,  sees.  1859,  1860;  3  Chitty  Crim.  Law,  736; 
State  V.  Conley,  39  Maine,  94;  Moor,  555;  State  v.  Curtis  Or^ 
rell,  1  Dev.  Law  (N.  C.)  139;  2  Hale's  Pleas  of  the  Crown, 
179.) 

II.  The  court  erred  in  permitting  the  prosecution  to  prove 
the  general  and  specific  bad  character  of  the  defendant, 
when  the  defendant  had  not  put  his  character  either  spe- 
cifically or  generally  in  issue.  (1  Bishop  on  Crim.  Proc, 
sec.  488;  People  v.  JVIiife,  14  Wend.  Ill;  3  Greenl.  on  Ev., 
sec.  25;  2  Ptussell  on  Crimes,  sec.  786;  15  N.  H.  169;  18  Ohio, 
221;  5  Gratt.  696;  Giiffin  v.  2 he  State,  14  Ohio  St.  63;  Peo^ 
pie  V.  White,  14  TVend.  Ill;  Taylor  v.  Commonwealth,  3  Bush 
(Ky.)  511;  Gale  v.  Tlie  People,  26  Mich.  158;  People  v.  Jonea^ 
31  Cal.  565;  State  y.  Fair,  43  Cal.  138;  14  Wend,  (abovo 
cited);  Bishop  on  Crim.  Proc,  sec  490.) 
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J.  B.  Kittrelly  Attorney-General,  for  Bespondent. 

I.  The  insufficiency  of  an  indictment  should  be  taken 
advantage  of  by  demurrer,  and  the  question  of  its  insuffi- 
ciency cannot  for  the  first  time  be  raised  in  the  appellate 
court.  (1  Comp.  Laws,  sec.  1910;  People  v.  Josephs,  7 
Cal.  129/  People  v.  Apple,  Id.  289;  State  v.  Harrington,  9 
Nev.  94;  State  v.  0' Flaherty,  7  Id.  153;  People  v.  Jim  Ti,  32 
Cal.  60;   People  v.  lairell,  31  Id.  576.) 

II.  The  omission  in  the  indictment  to  specify  the  year  of 
the  commission  of  the  ofiense  is  a  mere  formal  defect  by 
which  no  substantial  right  of  the  defendant  was  affected  at 
the  date  of  the  trial,  nor  can  now  be  affected.  {People  v. 
Dick,  37  Cal.  277;  People  v.  Murphy,  39  Cal.  55.) 

To  test  the  credibility  of  defendant,  or  for  purposes  of 
impeachment,  it  was  entirely  competent  for  the  district 
attorney  to  ask  him  whether  he  had  been  guilty  of  past 
crimes  and  offenses  or  not.  The  questions  asked  of  defend- 
ant were  not  propounded  with  a  view  to  impeach  his  char- 
acter, but  simply  thatihe  answers  thereto  might  affect  his 
credibility.  As  such  they  were  admissible,  and  in  all 
respects  proper.  (1  Greenl.,  sec.  450;  Neiocomh  v.  Griswold, 
24  N.T.  298;  Peoples.  Reinhart,  39  Cal.  449;  Clark  v.  Euse, 
35  Cal.  96;  People  v.  Cronin,  34  Cal.  205;  Tom  Jones's  Case, 
2  Wheeler's  Crim.  Cases,  461.) 

» 

By  the  Court,  Beatty,  J. : 

The  defendant  was .  convicted  of  murder  in  the  second 
degree,  upon  an  indictment  which  (omitting  the  formal  be- 
ginning and  ending)  reads  as  follows:  ''Charles  Huff,  the 
above-named  defendant,  is  accused  by  the  grand  jury  of 
the  county  of  Storey,  by  this  indictment,  of  the  crime  of 
murder,  committed  as  follows :  That  Charles  Huff,  the  de- 
fendant above  named,  in  the  county  of  Storey,  state  of 
Nevada,  on  or  about  the  thirtieth  day  of  June,  and  prior  to  the 
finding  of  this  indictment,  without  authority  of  law,  unlaw- 
fully and  with  malice  aforethought,  stabbed  with  a  knife 
in  the  hands  of  him,  said  defendant,  and  killed  one  William 
Patrick  O'Reilley. 
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No  objection  was  taken  to  the  sufficiency  of  this  indict- 
ment in  the  court  below,  and  the  defendant,  on  his  appeal 
to  this  court,  for  the  first  time  makes  the  point  that  it  is 
fatally  defective  on  its  face  because,  first,  it  does  not  show 
in  what  year  the  offense  was  committed;  and  second,  it  does 
not  show  that  death  ensued  within  a  year  and  a  day  after  the 
wound  was  inflicted. 

If  the  second  of  these  propositions  is  untenable  the  first 
clearly  is;  for  the  indictment  does  show  that  the  offense 
charged  was  committed  before  the  finding  of  the  indictment; 
and  as  the  particular  year  in  which  it  was  committed  does  not 
affect  the  question  of  jurisdiction,  and  is  not  one  of  the  facts 
necessary  to  constitute  the  offense,  the  objection  to  the  de- 
fect was  waived  by  the  failure  of  the  defendant  to  demur. 
(Compiled  Laws,  sees.  1910, 1918.) 

Section  1863  of  the  compiled  laws  shows  that  the  allega- 
tion as  to  the  precise  time  when  an  offense  was  committed, 
is  treated  as  a  merely  formal  allegation  except  when  time  is 
a  material  ingredient  of  the  offense.  This  is  conceded  by 
counsel,  but  it  is  argued  that  time  is  a  material  ingredient 
of  murder,  and  the  language  of  section  2329  of  the  com- 
piled laws  is  relied  upon  in  support  of  the  proposition. 
*'In  order  to  make  the  killing  either  murder  or  manslaugh- 
ter, it  is  requisite  that  the  party  die  within  a  year  and  a  day 
after  the  stroke  received  or  the  cause  of  death  administered," 
etc.  The  literal  import  of  this  language  does  lend  some 
countenance  to.  the  notion  that  the  law  is  guilty  of  the 
absurdity  of  saying  that  a  malicious  killing  shall  be  deemed 
a  harmless  or  a  guilty  act  according  to  the  length  of  time 
the  victim  survives  after  receiving  the  fatal  wound.  But 
knowing  what  the  rule  of  law  which  the  statute  recognizes 
and  affirms  has  always  been,  we  are  able  to  acquit  it  of  such 
absurdity.  It  is  a  rule  of  evidence  merely.  Knowing  that 
the  real  cause  of  death  must  be  more  or  less  doubtful  in  all 
cases  where  a  wound  has  not  proved  speedily  fatal,  the  law 
has  wisely  set  a  limit  to  that  inquiry,  and  has  determined 
that  when  a  wounded  party  has  survived  the  wound  a  year 
and  a  day,  there  shall  be  a  conclusive  presumption  that  ho 
died  from  some  other  cause.     It  does  not  say:  **  Not  with- 
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standing  you  killed  him  with  malice  aforethought  you  are 
deemed  innocent  because  he  lived  a  year  and  a  day  after 
you  stabbed  him;''  but  what  it  does  say  is:  **He  lived  so 
long  after  you  stabbed  him,  I  therefore  conclude  you  did 
not  kill  him;"  or  rather,  "It  is  so  doubtful  in  such  cases 
what  was  the  cause  of  death,  that  upon  grounds  of  public 
policy  I  have  determined  never  to  permit  the  attempt  to 
show  that  the  wound  was  the  cause." 

This  is  the  true  meaning  of  the  statute,  although  its  more 
obvious  meaning  is  something  different.  But  taking  this 
construction,  it  may  still  be  urged  that  the  time  elapsing 
between  the  injury  inflicted  and  the  death  is  an  ingredient 
of  the  crime  of  murder;  for  if  the  ingredients  of  murder 
are  the  killing  and  the  malice  prepense,  and  the  time  is  an 
ingredient  of  the  killing,  it  must  be  an  ingredient  of  the 
murder.  This  is  true  in  a  certain  sense,  but  our  statutes 
permit  the  allegation  of  the  killing  to  be  made  in  one  word: 
the  defendant  killed ;  and  the  allegation  of  the  killing  is  an 
allegation  of  every  necessary  ingredient  of  killing.  It  im- 
jplies  everything  that  was  expressly  alleged  in  the  old  formal 
indictments  in  regard  to  the  infliction  of  the  wound  and  the 
resulting  death.  It  is  no  longer  a  question  in  this  state,  or 
at  least  in  this  court,  that  the  legislature  has  the  power  to 
dispense  with  those  formalities  of  allegation.  As  to  the 
meaning  of  the  year  and  a  day  rule,  see  3  Greenl.  Ev.,  sec. 
120  and  note;  1  Devereux  (N.  C.)  139,  141;  3  Coke  Inst. 
53;  39  Cal.  55;  4  Nev.  274;  and  see  People  v.  Cronin,  34 
Cal.  191. 

It  may  be  asked,  what  is  the  meaning  of  time  being  an 
ingredient  of  an  offense?  It  means  that  there  are  acts  which 
are  criminal  if  done  at  one  time  and  innocent  if  done  at  an- 
other. All  purely  statutory  offenses  are  instances  of  this, 
and  it  is  necessary  for  the  indictment  to  show  that  they  were 
committed  after  the  passage  of  the  law  defining  and  punish- 
ing them. 

Finally,  it  may  be  said  with  respect  to  this  particular 
case,  audit  would  be  a  sufficient  answer  to  appellant's  objec- 
tion if  there  was  no  other,  that  the  indictment  does  show  by 
fair  and  reasonable  intendment  that  O'Keilley  was  stabbed 
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and  died  on  the  same  day.  It  says  that  defendant  stabbed 
liim  on  that  day  and  killed  him  on  that  day,  therefore  he 
mnst  have  died  on  that  day.  The  evidence,  we  believe, 
shows  that  he  did  not  die  nntii  the  next  day;  but  this  was 
an  unimportant  variance;  and  the  question  is  as  to  the 
sufficiency  of  the  allegation,  not  as  to  the  conformity  of  the 
proof. 

The  next  error  relied  on  by  appellant  is,  that  the  court 
permitted  improper  questions  to  be  asked  him  on  cross- 
examination  when  he  offered  himself  as  a  witness,  and  com- 
pelled him  to  answer  them  to  his  prejudice. 

It  has  been  a  matter  of  serious  doubt  with  the  court 
whether  this  point  is  presented  by  the  record.  The  judge 
of  the  district  court  has  signed  a  bill  of  exceptions,  which, 
by  reference  merely,  makes  the  reporter's  notes  of  the  evi- 
dence and  the  rulings  of  the  court  during  the  trial  a  part 
of  itself,  and  the  clerk  has  copied  into  the  transcript  what 
purports  to  be  the  reporter's  notes;  but  they  are  not  identi- 
fied or  authenticated  in  any  manner,  and  there  is  nothing  to 
show  that  they  are  the  notes  referred  to  by  the  bill  of  excep- 
tions. They  do  not  appear  even  to  have  been  filed  in  the 
clerk's  office,  and  for  all  we  know,  may  have  been  concocted 
after  the  bill  of  exceptions  was  signed.  Upon  considera- 
tion, however,  we  have  concluded,  as  the  state  has  made  no 
objection  to  the  evidence  being  treated  as  part  of  the  bill 
of  exceptions,  and  as  it  has  come  to  our  knowledge  that  the 
original  record  has  been  destroyed  by  fire,  not  to  raise  this 
objection  ourselves,  and  we  mention  the  condition  of  this 
record  merely  to  direct  attention  to  what  we  consider  a  bad 
practice,  if  it  is  a  practice,  of  making  other  loose  documents 
and  papers  part  of  a  bill  of  exceptions  by  reference.  A  bill 
of  exceptions  is  a  record,  and  a  very  important  record.  The 
only  mode  by  which  it  can  be  authenticated  is  the  signature 
of  the  judge;  and  when  so  authenticated,  it  receives  a  very 
high  degree  of  credit.  It  ought  not  therefore  to  be  com- 
posed of  loose  and  scattered  papers,  but  should  be  complete 
in  itself,  with  a  formal  beginniDg  and  ending,  so  that  it  may 
be  known  where  it  begins  and  where  it  ends  when  it  is 
copied  into  a  transcript  on  appeal.     Above  all,  it  should 
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not  be  left  in  a  condition  that  puts  in  the  power  of  other 
parties  than  the  judge  to  alter  it  completely  by  the  substi- 
tution of  one  loose  un authenticated  paper  for  another. 

The  condition  of  this  record  also  suggests  the  propriety 
of  again  directing  attention  to  the  provisions  of  section  424 
of  the  criminal  practice  act.  **The  bill  of  exceptions  shall 
contain  so  much  of  the  eividence  only  as  is  necessary  to 
present  the  question  of  law  upon  which  the  exceptions  were 
taken,  and  the  judge  shall,  upon  the  settlement  of  the  bill, 
whether  agreed  to  by  the  parties  or  not,  strike  out  evidence 
and  other  matters  not  material  to  the  questions  to  be  raised." 
This  transcript  contains  one  hundred  and  eighty-three  pages 
of  the  reporter's  notes,  of  which  at  least  one  hundred  and 
seventy-five  are  utterly  superfluous  so  far  as  the  points  pre- 
sented for  review  are  concerned,  which  means  that  the 
county  has  been  put  to  a  worse  than  useless  expense  of 
probably  not  less  than  a  hundred  and  fifty  dollars,  in  order 
to  cumber  the  transcript  with  so  much  rubbish.  But  the 
fault  of  this  is  not  to  be  imputed  to  the  counsel  who  pre- 
pared the  bill  of  exceptions,  or  to  the  district  judge  who 
allowed  it.  It  is  due  rather  to  a  misconception  or  uncer- 
tainty as  to  the  proper  practice  on  motions  for  new  trial, 
which  has  arisen  in  part  at  least  from  expressions  inad- 
vertently used  by  this  court. 

The  misconception  alluded  to  is  the  notion  that  the  same 
preliminary  steps  are  necessary  in  moving  for  a  new  trial  in 
criminal  cases  that  are  prescribed  in  civil  cases,  and  partic- 
ularly that  it  is  necessary  to  prepare  and  settle  a  statement 
or  bill  of  exceptions  in  advance  of  the  motion  in  order  to 
authorize  the  district  judge  to  consider  the  testimony  which 
is  to  be  relied  on  in  support  pf  it.  In  Stanley's  Case  (4  Nev. 
76),  this  proposition  is  **  conceded;"  but  it  will  be  observed 
that  the  concession  was  made  merely  for  the  purposes  of  the 
argument  in  that  opinion,  and  that  the  point  was  not  so  de- 
cided. It  never  has  been  so  decided  in  this  state,  nor, 
according  to  our  observation,  in  California.  But  the  ex- 
pression above  adverted  to,  and  perhaps  some  others  that 
may  be  found  in  the  Nevada  reports,  will  always  induce 
counsel  in  criminal  cases  to  insist  upon  having  the  bill  of 
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exceptions  settled  prelimiDary  to  the  motion  for  new  trial, 
for  fear  an  order  sustaining  the  motion  might  be  reversed 
upon  the  ground  that  it  was  made  without  authority.  The 
result  is,  that  whenever  one  of  the  grounds  of  the  motion  is 
that  the  verdict  is  contrary  to  the  evidence,  as  it  was  in  this, 
and  is  in  most  cases,  every  particle  of  the  evidence  must  go 
into  the  bill  of  exceptions,  and  must  be  brought  here  with 
the  rest  of  the  record,  although  in  nine  cases  out  of  ten  it  is 
of  no  possible  use  for  the  purposes  of  the  appeal,  but  on  the 
contrary  is  a  positive  drawback. 

As  long,  however,  as  the  misconception  referred  to  is 
allowed  to  prevail,  we  are  satisfied  it  will  be  useless  for  this 
court  to  repeat  its  admonitions  to  district  judges  to  pay 
stricter  attention  to  the  provisions  of  section  four  hundred 
and  twenty-four,  as  above  quoted;  for  if  they  ought  to  un- 
derstand and  enforce  those  provisions  without,  and  even 
against,  the  advice  of  counsel,  as  their  terms  imply,  cer- 
tainly this  court  ought  to  be  able  to  do  as  much;  and  such 
being  the  presumption,  any  intimation  of  our  opinion  upon 
points  of  practice  necessarily  related  to  the  construction  of 
that  section  will  have  all  the  force,  practically,  of  a  decision. 
For  this  reason  we  desire  to  call  attention  to  the  fact  that  this 
court  has  not  decided  that  a  statement  or  bill  of  exceptions 
must  be  settled  before  the  motion  for  new  trial  is  made. 
We  think,  on  the  contrary,  that  a  comparison  of  all  the  pro- 
visions of  the  practice  act  as  to  the  time  when  the  motion 
f o,r  new  trial  must  be  made,  and  the  time  allowed  for  settling 
the  formal  bill  of  exceptions  which  is  to  become  a  part  of 
the  record  of  the  case,  will  clearly  show  that  the  statute  con- 
templates that  in  all  cases  the  bill  of  exceptions  may,  and 
in  many  cases  it  must,  be  settled  after  the  motion  for  new 
trial  is  decided.  (Compare  sections  429,  444,  445,  436,  450, 
423.) 

If  it  be  asked  upon  what  would  the  judge  act  if  he  had  no 
settled  bill  of  exceptions  before  him,  we  answer,  he  acts 
upon  affidavits  so  far  as  they  are  necessary  to  present  the 
grounds  of  the  motion,  and,  for  the  rest,  upon  his  own  ob- 
servation and  recollection  of  the  occurrences  of  the  trial, 
including  the  exceptions  noted.     The  record  of  the  trial. 
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according  to  the  old  books,  is  in  the  breast  of  tbef  judge 
during  the  term,  and  a  motion  for  a  new  trial  in  a  criminal 
case  is  always  made  during  the  term.  For  the  purposes  of 
the  motion,  therefore,  the  recollection  of  the  judge  is  record 
enough  of  all  that  transpired  within  his  observation,  and 
which  he  can  properly  state  in  a  bill  of  exceptions.  When 
the  motion  has  been  granted  or  refused,  it  is  then  the  proper 
time  to  except  to  the  order  and  to  settle  a  bill  of  exceptions 
which  will  present  those  points  only  which  are  to  be  reviewed 
in  the  appellate  court.  In  fact,  the  only  proper  office  of  a 
formal  bill  of  exceptions  is  to  get  the  matter  on  the  record 
for  the  purposes  of  reyiew  in  the  appellate  court. 

The  advantages  of  foUowiug  the  practice  here  indicated 
would,  we  think,  be  manifold.     la  the  first  place,  if  counsel 
were  allowed  ample  time  for  the  preparation  of  their  bill  of 
exceptions,  they  would  satisfy  themselves  of  the  inutility  of 
including  many  things  which,  when  hurried,  they  put  in  by 
way  of  precaution  merely.     It  is  easier  and  safer  to  dump 
in   the  whole  proceedings  of   tl^e  trial,  ore  and  waste  to- 
gether, than  it  is  to  assort  and  arrange  in  a  hurry.     In  the 
next  place,  the  argument  of  the  motion  for  new  trial  often 
develops  many  points  of  agreement  between  the  prosecution 
and  defense,  and  either  leads  to  the  abandonment  of  points, 
or  renders  it  possible  to  present  the  law  question  on  the 
record  in  the  briefest  possible  terms.     But  the  most  im- 
portant saving  would  be  effected  when  the  ground,  or  one 
of  the  grounds,  of  the  motion  was,  as  in  this  case,  that  the 
verdict^  is  against  evidence.     When  the  motion  was  sus- 
tained upon  that  ground,  it  is  to  be  presumed  the  state  would 
seldom  except;  and  when  it  was  overruled,  the  point  would 
be  abandoned  on  the  appeal  in  all  cases  where  there  was  no 
pretense  that  the  evidence  for  the  state,  considered  by  itself, 
did  not  make  out  a  prima  facie  case.     It  has  been  so  often 
decided  in  this  court,  that  it  ought  to  be  considered  settled 
that  we  cannot  reverse  a  judgment  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence  where  there  is  anv  evi- 
dence  to  support  it.     If  the  defendant  should  nevertheless 
insist  upon  presenting  the  point  here,  it  would  be  sufficient 
to  include  in  the  record  such  testimony  as  in  the  opinion  of 
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the  judge  tended  to  convict  Lim,  adding  the  statement  that 
this  was  all  the  testimony  which  in  any  manner  tended  to 
establish  the  guilt  of  the  defendant.  This  would  present 
the  simple  question  of  law,  whether  the  state  had  made  out 
a  pritna  facie  case,  and  that  is  all  we  have  jurisdiction  to 
decide. 

Beturning  from  this  digression  to  the  matter  in  hand,  we 
find  that  on  the  trial  of  this  case,  when  the  state  rested,  the 
defendant  was  sworn  and  testified  in  his  own  behalf.  On 
his  cross-examination  he  was  asked:  "How  many  times^ 
have  you  been  arrested  in  Virginia  City  for  unlawfully  beat- 
ing men  and  women  ?  "  His  counsel  objected  to  the  ques- 
tion, but  the  court  decided  that  the  prosecution  had  the 
right  to  ask  it,  and  defendant  excepted  to  the  ruling.  The 
ground  of  the  objection  was  not  stated  by  counsel,  but  it 
clearly  appears  from  the  reporter's  notes  that  the  ruling  of 
the  court  was  not  based  upon  that  omission,  but  upon  the 
ground  that  the  question  was  a  proper  one.  The  question 
was  then  repeated,  and  the  defendant  answered:  ** Three 
times,  I  believe." 

The  examination  then  proceeded  as  follows: 

Ques.  Were  you  convicted  each  time? 

Ans.  Yes,  sir.  Plead  guilty  twice  and  was  tried  two 
times. 

Ques.  What  was  the  name  of  that  woman  you  were  ar- 
rested for  beating? 

Ans.  Katie  Devine.    ^ 

Ques.  Was  that  one  of  the  persons  that  you  assaulted 
and  was  convicted  of  the  offense? 

Ans.  I  believe  it  was. 

Ques.  Do  you  know  a  Mr.  Eobey? 

Ans.  Who? 

Ques.  H.  L.  Eobey? 

Ans.  Yes,  sir. 

Ques.  You  were  arrested  and  charged  with  beating  him 
and  cutting  off  his  beard  ? 

Ans.  I  was. 

Ques.  And  convicted? 

Ans.  I  was. 
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Qiies.  Were  you  arrested  for  striking  a  man  with  a  mon- 
key wrencli? 

Ans.  No. 

Ques.  You  threw  it  at  him  though,  and  was  conyicted  of 
assault  and  battery? 

Ans.  I  was. 

Ques.  Have  you  ever  been  in  the  penitentiary  in  the  state 
of  Ohio? 

Ans.  No. 

Ques.  Did  you  ever  kill  a  man  there  ? 

Ans.  'No. 

Ques.  Did  you  ever  kill  a  man  in  any  other  state? 

Ans.  No;  etc. 

Counsel  again  objected  to  all  these  questions  and  his  ob- 
jection was  again  overruled,  to  which  ruling  he  excepted. 

The  rulings  of  the  district  court  in  respect  to  these  ques- 
tions we  think  were  erroneous  and  prejudicial  to  the  defend- 
ant. It  is  not  claimed  that  the  matters  in  regard  to  which 
the  defendant  was  examiued  could  have  been  given  in  evi- 
dence against  him;  but  it  is  contended  that  the  questions 
were  proper  on  cross-examination  for  the  purpose  of  affect- 
ing his  credibility  as  a  witness. 

It  has  been  decided,  and  we  think  correctly  decided,  in 
this  state  (see  CohrCs  Case,  9  Nevada  179),  that  when  a  de- 
fendant in  a  criminal  case  offers  himself  as  a  witness  in  his 
own  behalf  he  subjects  himself  to  the  same  cross-examina- 
tion that  would  be  proper  in  the  case  of  any  other  witness. 
We  think,  though,  that  the  examination  above  quoted  would 
have  been  improper  in  the  case  of  any  witness.  The  de- 
fendant had  testified  to  nothing  in  chief  to  which  it  could 
be  deemed  responsive,  and  the  only  question  is  whether  as 
a  collateral  inquiry  it  was  permissible  for  the  purpose  of 
testing  his  veracity. 

The  rule  in  regard  to  this  sort  of  cross-examination  is, 
we  think,  very  fairly  and  correctly  stated  in  24  New  York  Ee- 
ports,  299.  **In  the  latitude  of  cross-examination,  and  to 
enable  the  jury  to  understand  the  character  of  the  witnesses 
they  are   called   upon  to  believe,  collateral  evidence  is  al- 
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lowed  from  the  witness  himself,  tending  to  discredit  and 
disgrace  the  witness  under  examination.  The  witness  may 
be  privileged  from  answering;  but  the  question  may  be  put, 
and,  if  the  witness  waive  his  privilege,  answered,  if  the 
answer  relates  to  the  conduct  of  the  witness  and  legitimately 
affects  his  credit  for  veracity."  We  think  this  rule  was  vio- 
lated in  this  case  in  allowing  an  examination  in  regard  to 
matters  not  legitimately  affecting  the  veracity  of  the  witness. 
No  legitimate  inference  of  the  untruthfulness  of  a  witness 
can  be  drawn  from  the  fact  that  he  has  been  convicted  of 
frequent  assaults  and  batteries.  It  could  be  inferred  that 
he  was  a  violent-tempered  and  perhaps  a  dangerous  nian, 
but  not  that  he  was  a  liar.  See  1  Greenl.  Ev.,  sec.  458,  to  the 
effect  that  questions  are  not  permissible,  **  the  answers  to 
which,  though  they  may  disgrace  the  witness  in  other 
respects,  yet  ivill  oiot  affect  the  a^edit  due  to  his  testimony;" 
the  instanced  given  in  illustration  being  the  question  ad- 
dressed so  frequently  to  the  female  witness  in  the  action  for 
seduction,  per  quod  servitium  amisity  and  on  indictments  for 
rape,  whether  she  had  not  previously  been  criminal  with 
other  men,  or  with  some  particular  person.  The  case  of 
Gale  V.  llie  People,  (26  Mich.  159)  is  exactly  in  point  and 
fully  sustains  our  conclusions.  It  also  meets  the  point  made 
here  that  this  defendant  might  have  refused  to  answer  the 
questions.  ^*  If  these  questions  were  improper  it  must  be 
apparent  that  the  error  was  not  cured  by  the  instruction  to 
the  prisoner  that  he  might  decline  to  answer  at  his  option. 
When  the  judge  sustained  the  exceptions  he  decided  in  effect 
that  they  were  proper  to  be  put  and  answered;  and  had  the 
prisoner  declined  to  answer  any  of  them,  he  would  have 
been  put  in  the  position  before  the  jury  of  coming  upon  the 
stand  in  his  own  exculpation,  and  then  refusing  to  make  his 
disclosure  as  full  as  the  rules  of  law  required.  An  unfavor- 
able influence  upon  the  minds  of  the  jury  must  inevitably 
have  been  produced,"  etc. 

In  this  case  the  defendant  must  necessarily  have  been 
prejudiced  by  a  refusal  to  answer  the  questions  addressed 
to  him  after  the  court  decided  they  were  proper,  but  he  was 
not  instructed  that  he  had   the  privilege   of    refusing  to 
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answer,  and  we  cannot  doubt  that  the  answers  he  gave 
must  have  excited  more  or  less  prejudice  against  him  in  his 
character  of  defendant  in  the  minds  of  the  jurors  who  tried 
him.  For  this  error  of  the  court  the  judgment  must  be 
reversed  and  a  new  trial  had. 
It  is  so  ordered. 

Earll,  J.,  concurring: 

I  concur  in  the  judgment  and  in  what  is  said  by  Mr.  Jus- 
tice Beatty  in  respect  to  the  cross-examination  of  the  defend- 
ant, and  to  the  mode  in  which  the  bill  of  exceptions  should 
be  authenticated. 

It  is  a  common  law  rule  that  every  indictment  must  allege 
a  day  and  year  certain  on  which  the  offense  was  committed, 
and  I  do  not  think  the  rule  is  modified  by  the  statute 
beyond  tbe  form  prescribed  in  section  235  of  the  act  to  reg- 
ulate criminal  proceedings;  and  am  of  opinion  the  statute 
requires  a  day  and  year  to  be  stated,  though  the  precise 
day  need  not  be  stated  except  when  time  is  a  material  ingi'e- 
dient  of  the  crime.  But  I  concur  in  the  opinion  that  the 
defect  is  waived  unless  objection  thereto  be  taken  by 
demurrer.  I  am  also  of  opinion  that  an  indictment  for  mur- 
der which  fails  to  show  that  the  death  occurred  within  a  year 
and  a  day  after  the  perpetration  of  the  act  which  produced 
it,  fails  to  state  the  requisite  facts  to  constitute  a  complete 
offense.  But  I  concur  in  the  opinion  that,  under  the  pro- 
visions of  the  statute,  when  it  is  alleged  that  the  defendant, 
on  a  certain  day  and  year,  etc.,  **killed"  the  deceased,  that 
it  is  to  be  implied  that  the  act  which  produced  the  death, 
and  the  death,  occurred  on  the  same  day. 

With  respect  to  the  question  of  practice  discussed  by  Mr. 
Justice  Beatty,  I  express  no  opinion,  the  question  not  hav- 
ing been  raised  or  discussed  by  counsel  on  either  side. 

Hawley,  C.  J.,  concurring: 

I  concur  in  the  judgment  of  reversal  and  in  the  views  ex- 
pressed by  Mr.  Justice  Eabll. 
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[No.  757.  ] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  SAMUEL 
WATKINS,  ALIAS  JOHN  BEEEY,  Appellant. 

BuBGi/ABT — Section  2365  op  Compiled  Laws  Construed— Supficienct  op 
Indictment. — The  necessary  coustrnction  of  section  23G5  of  the  Com- 
piled Laws  defining  burglary,  is  that  there  is  but  one  species  of  burglar}^ 
the  essential  definition  of  which  is  the  entering  in  the  night-time  any 
dwelling-house,  tent,  etc.',  with  intent  to  commit  petit  larceny,  or  any  fel- 
ony. An  indictment  showing  these  facts  by  proper  averments  would 
authorize  a  conviction  of  burglary,  no  matter  how  the  entry  was  effected. 

Corpus  Dklicti— Proop  op,  how  Established. — Proof  that  defendant  had 
in  his  possession,  outf  ide  of  the  house,  between  twelve  and  one  o'clock, 
goods  which  were  in  the  house  at  nine  o'clock,  and  which  could  only  have 
been  obtained  by  entering  the  house,  was  proof  of  an  entry  in  the  night- 
time, and,  taken  in  connection  with  the  other  proof,  completely  estab- 
lished the  corpus  delicti, 

Bemares  op  the  Court. — It  is  not  trenching  upon  the  province  of  the  jury 
to  say  that  evidence  has  been  given  tending  to  Establish  a  fact  which  it 
clearly  does  tend  to  establish. 

Instructions. — An  instruction  that  if  defendant  entered  the  house  and  stole 
therefrom  certain  goods,  it  might  be  inferred  that  he  entered  with  iutent 
to  steal:  Held^  correct. 

Modification  op  Instructions. — The  court  is  authorized  to  modify  instmc- 
tions  so  as  to  relieve  them  of  any  possible  ambiguity,  and  to  make 
their  meaning  more  certain. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

.  The  defendant  was  convicted  of  burglary,  and  sentenced 
to  imprisonment  in  the  state  prison  for  the  term  of  oue  year. 
Pending  the  trial,  the  defendant's  counsel  objected  to 
any  evidence  being  offered  as  to  the  goods  being  found  in 
possession  of  the  defendant,  upon  the  ground  that  the 
corpus  delicti  had  not  been  proven.  The  court,  in  overruling 
this  motion,  said,  in  the  presence  of  the  jury:  **I  presume 
the  first  thing  counsel  did  was  to  try  to  prove  the  entry. 
The  fact  that  the  witness  testified  that  there  were  some 
others  in  the  house  does  not  prove  conclusively  that  there 
was  any  one  else  in  the  room;  but  the  testimony  tends  to 
show  that  the  person  who  took  the  goods  must  have  entered 
the  room." 
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The  following  are  the  instructions  referred  to  in  the  opin- 
ion of  the  court: 

No.  4.  Given  by  the  court:  "Should  you  find  beyond  a 
reasonable  doubt  that  the  defendant  entered  the  Central 
Hotel,  as  alleged  in  the  indictment,  in  the  night-time  therein 
referred  to,  and  also,  that  at  said  night-time,  after  so  enter- 
ing, defendant  committed  petit  larceny  by  stealing  the  said 
woolen  blanket  and  bedspread,  or  either,  then  you  may 
infer  that  defendant  so  entered  with  the  intention  to  <5om- 
uiit  said  crime  of  petit  larceny. 

No.  1,  asked  by  the  prosecution:  ''If  the  jury  be- 
heve  from  the  evidence  beyond  a  reasonable  doubt 
that  the  Central  Hot^l  is  a  house  situated  in  the  county 
of  Humboldt,  state  of  Nevada,  and  owned  by  Hinkey 
Brothers  on  the  26th  and  27th  days  of  May,  1875;  and  that 
on  the  said  days  *  *  the  said  Hinkey  Brothers  were  the 
owners  of  one  woolen  sleeping  blanket  and  one  coverlet,  of 
the  value  of  eight  and  three  dollars  respectively;  and  that 
about  the  hour  of  one  o'clock  a.m.,  of  the  said  26th  day  of 
May,  1875,  said  property  was  stolen,  and  was  seen  in  the 
possession  of  the  defendant  shortly  after  being  stolen,  the 
failure  of  the  defendant  to  account  for  such  possession,  or 
to  show  that  such  possession  was  honestly  obtained,  is  a 
circumstance  tending  to  show  his  guilt,  and  the  accused  is 
N^bound  to  explain  the  possession  in  order  to  remove  the 
effects  of  the  possession  as  a  circumstance  to  be  considered 
in  connection  with  other  suspicious  facts." 

No.  1,  asked  by  the  defendant:  **The  defendant  is 
indicted  for  feloniously,  burglariously  and  forcibly  break- 
ing and  entering,  in  the  night-time,  a  house  with  intent 
to  commit  petit  larceny.  Under  this  indictment  the  de- 
fendant cannot  be  convicted  of  the  offense  of  entering 
a  house  without  force,  the  doors  or  windows  being  open, 
with  intent  to  commit  any  felony  or  petit  larceny."  To  which 
the  court  added :  **Butif  the  jury  find  from  the  evidence, 
beyond  a  reasonable  doubt,  that  defendant,  in  the  night-time 
referred  to  in  the  indictment,  entered  the  room  from  which 
the  articles  therein  referred  to  are  alleged  to  have  been 
stolen,  by  unlatching  or  by  pressing  open  the  closed  door 


32  State  01*  Nevada  v.  Watkins.         [Sup.  Cfc. 


Argument  for  Appellant. 


of  said  roonij  with  intent  to  steal  said  articles  of  the  Hinkey 
Brothers,  or  either  of  said  articles,  then  this  woukl  be  a 
forcible  breaking  and  entry  within  the  meaning  of  the  law, 
and  you  should  find  the  defendant  guilty  as  charged  in  the 
indictment." 

No.  5.  *'Tou  are  not  at  liberty  to  infer  from  the  mere 
fact  alone  (if  such  fact  be  established  by  the  evidence)  that 
the  defendant  had  the  alleged  stolen  property  in  his  posses- 
sion, that  he  committed  the  burglary  charged  against  him. 
Although  it  might  be  reasonable  to  deduce  from  such  fact 
the  inferences  that  a  larcenyhad  been  committed,  it  does 
not  follow  that  such  larceny  was  the  result  of  a  burglary." 
The  words  *'  mere  "  and  '*  alone  "  were  inserted  by  the  judge, 
and  the  following  added  to  the  instruction:  '^But  you  are 
at  liberty  to  consider  the  said  fact  (if  such  fact  be  estab- 
lished by  the  evidence  as  aforesaid),  in  connection  with  all 
the  other  evidence  in  the  cause  iu  making  up  your  verdict." 

No.  13.  "The  me^^e  possession  of  stolen  goods,  in  the 
absence  of  other  proofs,  is  not  sufficient  to  warrant  a  con- 
viction for  the  larceny.^*  The  word  mere  inserted  by  the 
judge.  The  word  ''theft"  erased  and  larceny  inserted,  and 
the  following  words  added :  **But  the  defendant  in  this  case 
is  not  on  trial  for  the  larceny  of  the  goods  referred  to  in  the 
indictment." 


(7.  S.  Varian,  for  Appellant. 

I.  The  court  erred  in  oveiTuling  the  objections  taken  by 
the  defendant  to  the  testimony  of  the  witness  Pryor,  in 
which  he  details  the  circumstances  of  the  arrest  of  the  de- 
fendant and  the  finding  of  the  so-called  stolen  property  on 
his  person. 

It  is  laid  down  in  the  books  that  there  must  be  clear  and 
unequivocal  proof  of  the  corpus  delicti.  (Burrill,  Cir.  Ev. 
734  ;  Starkie  on  Ev.  758 ;  1  Wharton,  745  ;  Staie  v.  David- 
son, 30  Vt.  377-385.) 

II.  Upon  the  whole  evidence  the  defendant  should  have 
been  acquitted,  as  evidence  of  the  corpus  delicti  was  too 
slight.  Courts  will  and  do  interfere  in  such  cases.  {Tynei* 
V.  State,  5  Humph.  383-4;  Burton  v.  Marsh,  6  Jones  N.  C. 
409;  State  v.  Davidson,  supi^a,) 
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III.  The  remarks  of  the  court  in  overruling  defendant'B 
objections  were  entirely  uncalled  for,  and  could  not  have 
conveyed  any  but  a  wron  impression  to  the  jury.  From 
his  remarks  the  jury  would  and  must  have  naturally  sup- 
posed that  it  was  necessary  to  show  on  the  part  of  defend- 
ant conclusively  that  '*sorae  one  else''  was  in  that  room. 

IV.  Instruction  four,  given  by  the  court,  does  not«tate  the 
law,  as  it  ignores  the  question  of  breaking,  actual  or  con- 
structive.    (16CaL431.) 

V.  Instruction  one,  given  on  the  part  of  the  state,  is  fla- 
grantly erroneous. 

The  possession  of  stolen  property  does  not  tend  in  any 
way  to  prove  that  the  same  was  obtained  by  means  of  a 
burglary.  This  instruction  fully  sustains  me  in  the  asser- 
tion, that  the  defendant  was  tried  upon  the  theory,  that  he 
was  first  to  be  proven  a  criminal  to  the  satisfaction  of  the 
jury,  and  then  from  that  fact  a  burglary  as  distinguished 
from  a  larceny  was  to  be  deducted. 

VI.  The  court  erred  in  declining  to  give  instructions  one, 
five  and  thirteen,  offered  by  defendant,  and  in  adding  to  them 
and  giving  them  as  modified. 

VII.  The  court  erred  in  refusing  instructions  four,  six  and 
seven,  requested  by  defendant.  Their  refusal  must  have  re- 
sulted in  great  injury  to  defendant's  case.  (Burrill,  Cir.  Ev. 
734;  Starkie  Ev.  758;  1  Wharton  Crim.  Law,  745.) 

J.  JR.  KiUrell,  AtUyi-vey-Geneixdy  for  Kespondent. 

I.  Theccyrpus  delicti  was  clearly  proven  in  the  trial  of  the 
case.  To  be  sure  its  proof  was  made  by  evidence  circumstan- 
tial in  its  nature,  but  the  body  of  a  crime  may  be  so  proven 
as  may  be  any  other  fact  necessary  and  essential  to  be 
established  by  proof  on  a  trial.  (3  Greenl.  Ev.  sec.  30, 
State  V.  IFilliams,  7  Jones's  (N.  C.  K.  450.) 

II.  Instruction  four,  given  by  the  court,  correctly  states 
the  principle  applicable  to  this  case.  (Com,  v.  Millard,  1 
Mass.  G;  C.  &  H.  Notes,  432.) 

III.  The  court  below  did  not  err  in  modifying  the  in- 
structions  asked  for   by  the   defendant.    {Com,  v.  Millard, 

sttpra,) 

Vol.  XI.— 3 
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By  the  Court,  Beatty,  J. : 

The  defendant  was  convicted  of  burglary,  and  on  appeal 
from  the  judgment  assigns  numerous  errors,  most  of  which 
involve  more  or  less  directly  the  construction  of  the  statute 
defining  that  crime.  It  is  defined  as  follows:  **Every  per- 
son who  shall,  in  the  night-time,  forcibly  break  and  enter, 
or  without  force  (the  doors  or  windows  being  open)  enter 
any  dwelling-house,  tent,  etc.,  with  intent  to  commit  murder, 
robbery,  *  *  *  petit  larceny,  or  any  felony,  shall  be 
deemed  guilty  of  burglary,"  etc.    (Comp.  Laws,  sec.  2365.) 

The  position  of  the  appellant  is  that  there  are  two  distinct 
crimes  designated  by  the  name  of  burglary;  that  is  to  say, 
to  break  and  enter  is  one  burglary  or  sort  of  burglary,  and 
to  enter,  without  breaking,  through  an  open  door  or  window 
is  another  burglary ;  and  that  a  person  indicted  for  breaking 
and  entering  cannot,  on  that  indictment,  be  tried  or  con- 
victed for  entering  without  force.  But  we  think  if  the  first 
branch  of  this  proposition  were  conceded,  the  second  would 
not  follow.  On  the  contrary,  it  is  expressly  provided  in  our 
criminal  practice  act  that,  **In  all  cases  the  defendant  may 
be  found  guilty  of  any  oflfense,  the  commission  of  which  is 
necessarily  included  in  that  with  which  he  is  charged  in  the 
indictment,  or  he  may  be  found  guilty  of  an  attempt  to 
commit  the  offense  charged."  (Comp.  Laws,  sec.  2037.) 
By  virtue  of  this  provision,  a  person  indicted  for  murder 
may  be  convicted  of  manslaughter,  and  it  is  not  a  very  bold 
exaggeration  to  say  that  we  have  had  almost  daily  experi- 
ence of  such  verdicts  in  this  state  without  a  suggestion  ever 
having  been  made  that  they  were  unauthorized.  If,  then,  a 
man,  indicted  for  killing  with  malice,  may  be  convicted  of 
killing  without  malice,  why  may  not  a  man,  indicted  for 
entering  with  force,  be  convicted  of  entering  without  force? 
If  there  is  any  principle  by  which  the  two  cases  can  be  dis- 
tiuguished,  it  exceeds  our  capacity  to  discern  it.  Upon  this 
consideration  alone  most  of  the  assignments  of  error  appear 
to  be  totally  without  merit.  But  we  choose  to  place  our 
decision  upon  a  broader  ground. 

The   necessary,  if  not  the  obvious,  construction  of  the 
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statute  is,  that  there  is  but  one  species  of  burglary,  the 
essential  definition  of  which  is  the  entering  in  the  night-time 
any  dwelling-house,  tent,  etc.,  with  intent  to  commit  petit 
larceny,  or  any  felony.  An  indictment  showing  these  facts, 
by  proper  averments,  would  authorize  a  conviction  of  burg- 
lary, whether  the  proof  showed  an  entry  effected  by  the  use 
of  crowbars  or  giant  powder,  or  by  slipping  through  an 
open  door.  Taking  the  language  of  the  statute,  it  is  clear, 
in  the  first  place,  that  the  words  in  parenthesis  (the  doors 
or  windows  being  open),  are  entirely  unnecessary  to  the 
sense  and  merely  intended  to  be  explanatory;  the  legislature 
apparently  fearing  that  it  might  not  otherwise  be  known 
that  an  entry  without  force  is  a  legal  impossibility,  unless  a 
door  or  window  is  open. 

E-ejecting  these  words,  then,  as  mere  useless  tautology, 
the  statute  would  read:  ** Every  person  who  shall  in  the 
night-time  forcibly  break  and  enter,  or  without  force  enter," 
etc.,  which  is  exactly  equivalent  to  saying:  *' Every  person 
who  shall  in  the  night-time  enter  with  or  without  force; "  and 
as  this  makes  the  element  of  force  wholly  unessential,  it  is 
the  same  as  saying:  **  Every  person  who  shall  in  the  night- 
time enter."  The  truth  is,  the  element  of  force  had  been  so 
refined  away  by  judicial  construction,  long  before  the  enact- 
ment of  the  statute,  that  there  was  no  sense  in  retaining  it 
as  a  constituent  of  the  crime.  It  had  been  decided  that  the 
lifting  of  a  latch,  the  lowering  of  a  window-sash  or  the 
gently  pressing  open  of  an  unfastened  door,  was  a  forcible 
breaking.  It  stood  a  mere  shadow  of  a  former  substance 
in  the  law,  serving  only  as  the  basis  of  subtle  refinements 
and  technical  distinctions  between  acts  that  did  not  essen- 
tially differ  in  point  of  criminality.  The  intention  of  the 
legislature  undoubtedly  was  simply  to  eliminate  it  from  the 
definition  of  the  offense.  Why  they  should  have  resorted 
to  such  an  awkward  paraphrase  of  the  simple  language  that 
would  have  expressed  their  intention  without  any  ambiguity, 
is  one  of  those  things  that  are  past  finding  out.  It  cannot 
be  denied  that  our  construction  of  the  law  does  convict  the 
legislature  of  extreme  infelicity  of  expression,  but  to  con- 
strue it  as  appellant  does  is  to  convict  them  of  downright 
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folly.     For  what  would  be  the  result?     On  an  indictment 
for  entering  with  force,  proof  of  an  entry  without  force 
would  have  to  be  excluded,  and  a  fortiori  on  an  indictment 
for  entering  without  force,  proof  of  entering  with   force 
would  have  to  be  excluded.     Whence  it  would  follow  that  in 
any  cja.ae  where  it  was  reasonably  doubtful  on  the  proof, 
whether  the  entry  was  effected  with  or  without  force,  the 
defendant  could  never  be  convicted  upon  any  sort  of  indict- 
ment, although  it  might  be  established  by  the  most  indubit- 
able proof  that  he   did  enter,  and  notwithstanding  he  is, 
in  the  eye   of.  'the  law,  equally  guilty,   and  subject  to  the 
same  penalty  in  either  case.     This  result  is  a  little  too 
absurd  to  be  attributed  to  the  intention  of  any  legislative 
body.     It  may  be  observed,  in  conclusion,  that  the  whole 
section  of  the  statute  under  consideration,  seems  to  have 
been  drawn  with  a  reckless  extravagance  of  words,  and  no 
argument  can  be  founded  on  its  roundabout  mode  of  expres- 
sion.    Why,  for  instance,  should  it  say,    **with  intent  to 
commit  murder,  robbery,  rape,   mayhem,  grand  larceny; 
petit  larceny,  or  any  felony,"  instead  of  saying,   **with  in- 
tent to  commit  petit  larceny,  or  any  felony,"  which  means 
exactly  the  same  thing  ?    . 

The  indictment  in  this  case  is  for  breaking  and  entering. 
Whether  the  proof  sustains  the  allegation  of  force  or  not,  it 
is,  in  view  of  the  foregoing  construction  of  the  statute, 
unnecessary  to  decide,  and  we  do  not  so  decide,  although 
we  think  it  does.  It  is  at  all  events  not  disputed  that  it 
sustains  the  allegations  of  entering  in  the  night-time  with 
intent  to  commit  larceny.  This  being  premised,  we  will 
examine  the  defendant's  exceptions  seriaiim. 

On  the  trial  of  the  case,  the  prosecution,  after  proving 
that  certain  articles,  consisting  of  wearing  apparel  and  bed- 
clothes, which  were  in  a  room  of  a  lodging-house  in  Win- 
nemucca  at  nine  o'clock  at  night,  were  missing  in  the  morn- 
ing, and  that  it  was  impossible  for  any  one  to  have  taken 
them  without  entering  the  room  where  they  were,  offered  to 
prove  by  a  policeman  of  the  town  that  he  had  arrested  the 
defendant  between  twelve  and  one  o'clock  the  same  night 
with  these  articles  in  his  possession  and  under  most  suspi- 
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cious  circumstances.  The  defendant  objected  to  the  testi- 
mony upon  the  ground  that  the  corpus  delicti  had  not  been 
established,  and  it  was  not  competent  to  introduce  evidence 
tending  to  connect  him  with  the  commission  of  a  crime  which 
had  never  been  committed.  The  objection  was  overruled, 
and  properly  so  we  think.  It  is  a  sufficient  answer  to  the 
objection  to  say  that  the  very  evidence  objected  to  tended 
to  establish  one  ingredient  of  the  coi'pus  delicti.  It  was  nec- 
essary to  show  that  the  entry  was  effected  in  the  night-time, 
and  proof  that  defendant  had  in  his  possession,  outside  of 
the  house,  between  twelve  and  one  o'clock,  goods  which 
were  in  the  house  at  nine  o'clock,  and  which  could  only 
have  been  obtained  by  entering  the  house,  was  proof  of  an 
entry  in  the  night-time,  and,  taken  in  connection  with  the 
other  proof,  completely  established  the  corpus  delicti.  It 
was  then,  of  course,  proper  to  show  the  suspicious  circum- 
stances connected  with  defendant's  possession,  for  that 
tended  to  prove  him  guilty  of  the  larceny;  and  as  the  larceny 
could  only  have  been  committed  by  means  of  a  burglarious 
entry,  it  necessarily  tended  to  convict  him  of  the  burglary. 

The  remarks  of  the  court  in  overruling  the  objection  were 
not  uncalled  for.  They  explained,  in  perfectly  appropriate 
language,  the  grounds  of  his  ruling,  and  this,  if  not  necessary, 
was  at  least  not  improper.  If  courts  contented  themselves 
in  ruling  upon  objections  by  saying  simply,  *'I  overrule 
your  objection,"  or  "I  sustain  the  objection,"  it  would  often 
be  impossible  to  conjecture  the  ground  of  the  ruling,  and  it 
would  lead  to  unnecessary  repetitions  of  objections  covered 
by  the  grounds  of  the  first  ruling.  In  order  to  save  the 
court  and  counsel  from  thus  acting  at  cross-purposes  it  is 
well  for  the  court  to  explain  its  rulings,  care  being  taken,  in 
so  doing,  not  to  trench  upon  the  province  of  the  jury.  It , 
is  not  trenching  upon  the  province  of  the  jury  to  say  that 
evidence  has  been  given  tending  to  establish  a  fact  which  it 
clearly  does  tend  to  establish,  and  this  was,  in  effect,  all 
that  the  judge  said. 

Instruction  No.  4  given  by  the  court  is  not  erroneous  on 
the  defendant's  own  theory  of  the  law.  It  does  not  instruct 
the  jury  that  the  defendant  is  guilty  if  he  entered  and  stole. 
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but;  that  if  he  entered  and  stole  it  may  be  inferred  that  hd 
entered  with  intent  to  steal,  which  as  a  substantive  propo- 
sition is  undoubtedly  correct,  and  was  proper  to  be  given  in 
the  case. 

Instruction  No.  1,  given  at  request  of  the  state,  laid  down 
the  law  correctly,  and  there  is  no  question  that  it  was  ap- 
plicable. It  did  not  instruct  the  jury  that  the  defendant 
was  guilty  of  burglary  if  he  stole  the  goods,  but  that  if  he 
stole  the  goods  that  tended  to  prove  that  he  committed  the 
burglary,  which  it  unquestionably  did  considered  in  con- 
nection with  the  evidence  that  they  could  not  have  been 
stolen  without  a  burglarious  entry  of  the  house  where  they 
were. 

The  modification  of  instruction  No.  1,  asked  by  defend- 
ant was  proper.  The  court  was  asked  to  instruct  the  jury 
that  the  defendant  could  not  be  convicted  unless  he  entered 
by  force.  The  court  appended  a  definition  of  force  which 
was  correct  and  pertinent.  The  fault  of  the  instruction  as 
given  is  that  it  was  too  favorable  to  the  defendant  in  sus- 
taining his  construction  of  the  Statute. 

Of  the  modifications  of  instructions  5  and  13  asked  by 
defendant,  it  may  be  said  that  their  only  effect  was  to  re- 
lieve the  instructions  of  any  possible  ambiguity,  and  to 
make  their  meaning  more  certain.  It  was  proper,  too,  in 
connection  with  instruction  13  asked  by  defendant,  to  re- 
mind the  jury  that  he  was  not  on  trial  for  larceny,  otherwise 
they  might  have  inferred  from  its  language  that  they  could 
convict  of  larceny,  a  verdict  which  the  indictment  would  not 
have  supported. 

Instructions  4,  6  and  7,  asked  by  defendant,  and  refused, 
were  all  erroneous  because  based  upon  his  construction  of 
the  statute;  and  even  if  they  had  not  been  erroneous  the 
court  would  perhaps  have  been  justified  in  refusing  them 
for  the  reason  that  their  substance  had  been  given  in  other 
instructions. 

Having  reviewed  all  the  points  urged  by  the  appellant 
and  discovered  no  error  on  the  part  of  the  court  below,  its 
judgment  is  affirmed. 


I 
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THE  STATE  OF  NEVADA,  Eespondent,  v.  WILLIAM 

McCLEAE,  Appellant. 

Section  3,  Abtici/E  I,  op  the  Constitution  Constbued. — The  provisions  of 
the  Constitution  that,  "  The  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate  forever,"  refers  to  the  right  of  trial  by  jury  as 
it  existed  at  the  time  of  the  adoption  of  the  Constitution. 

Common  Law  Jubt — Power  op  the  Legislatube. — It  is  competent  for  the 
legislature  to  point  out  the  mode  of  impaneling  juries,  and  the  forms 
of  the  common  law  in  procuring  a  jury  can  be  changed  and  made  sub- 
ject to  statutory  regulations. 

Jdbt  Law  op  1875. — Ileldt  unconstitutional. 

Idem — Meanino  op  wobds  **Teial  by  Jubt." — The  terms  "jury"  and  "trial 
by  jury,"  as  used  in  the  Constitution,  mean  twelve  competent  men, 
disinterested  and  impartial,  not  of  kin,  nor  personal  dependents 
of  either  of  the  parties,  having  their  homes  within  the  jurisdictional 
limits  of  the  court,  drawn  and  selected  by  officers  free  from  all  bias  iu 
favor  of  or  against  either  party,  duly  impaneled  and  swum  to  render  a 
true  verdict  according  to  the  law  and  the  evidence. 

Idem — ^Reason  and  Policy  op  the  Law. — The  reason,  expediency  and  policy 
of  the  law  is  determined  by  its  passage  in  the  legislature  and  approval 
by  the  governor.  These  questions  furnish  no  ground  for  declaring  the 
lawinv<:;lid. 

Idem — Right  to  Challenge  a  Jubob  pob  Actual  Bias. — It  is  not  within 
the  power  of  the  legislature  to  deprive  a  citizen  accused  of  crime  of  the 
right  to  challenge  a  juror  for  actual  bias. 

Idem— Bight  to  Challenge  a  Jubob  fob  Implied  Bias. — The  right  to 
challenge  for  implied  bias  may,  to  some  Extent,  be  regulated  by  the 
legislature,  care  being  always  taken  to  preserve  inviolate  the  right  of 
trial  by  a  jury  of  twelve  impartial  men. 

Idem— Pebemptoby  Challenges. — There  is  a  broad  distinction  between 
challenges  for  bias  and  peremptory  challenges.  The  former  challenges 
exist  as  matter  of  right.  The  latter  is  by  favor  of  the  legislature  only. 
The  number  of  peremptory  challenges  has  always  been  regulated  by 
statute. 

Idem — Object  op  Challenges. — The  g^eat  purpose  of  the  right  to  challenge 
a  juror  for  actual  or  implied  bias  is  to  secure  to  the  defendant  and  the 
state  a  fair  and  impartial  jury. 

Idem— Eppect  op  Declabing  the  Law  Void. — Ileldy  that  the  effect  of 
declaring  certain  parts  of  the  amended  law  of  1875  unconstitutional 
and  void,  is  to  leave  in  full  force  the  sections  of  the  law  of  1861  which 
the  act  of  1875  attempted  to  amend  and  repeal. 

Idem— Competency  op  a  Jubob. — The  question  as  to  what  expression  of 
opinion  or  belief  as  to  the  guilt  or  innocence  of  the  defendant  will 
disqualify  a  juror  discussed.  Held,  that  the  sum  and  substance  of  this 
whole  question  is,  that  a  juror  must  come  to  the  trial  with  a  mind 
uncommitted,  and  be  prepared  to  weigh  the  evidence  in  impartial  scales 
and  a  true  verdict  render  according  to  law  and  evidence. 
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Appeal  from  the  District  Court  of  the  Ninth  Judicial 
District,  Elko  County. 

The  facts  are  stated  in  the  opinion. 

Rand  &  Van  Meet,  for  Appellant. 

I.  The  act  of  the  legislature  of  the  state  of  Nevada  con- 
cerning juries  in  criminal  cases,  approved  March  2,  1875,  is 
unconstitutional  and  void.  It  conflicts  with  section  3  of 
article  I  of  the  Constitution  of  the  state  of  Nevada.  It  con- 
flicts with  section  8  of  article  I  of  the  Constitution  of  the 
state  of  Nevada.  It  is  in  derogation  of  common  law  and 
against  reason  and  justice.  It  deprives  a  party  charged 
with  a  capital  or  infamous  crime  of  the  right  of  trial  by  an 
impartial  jury.  (Sees.  3  and  7  Chitty's  Black.,  book  3,  362 
to  365;  13  N.  T.  Court  of  Appeals,  425-427;  7  Nev.  157; 
2  Parker's  Crim.  Eep.  402;  41  N.  H.  551;  11  Cal.  175;  43 
Cal.  331;  1  Bishop's  Crim.  Pr.,  sees.  908,  909;  1  Bou- 
vier's  Law  Dictionary,  sec.  771;  1  Bishop's  Crim.  Pr., 
sees.  897-900,  910,  911,  912;  43  N.  J.  33;  7  Cow.  108.) 

II.  The  defendant's  right  to  a  peremptory  challenge  is  a 
special  privilege,  and  he  is  not  compelled  to  exercise  that 
privilege  upon  a  juror  who  is  disqualified  by  law.  (16  N.  Y. 
Court  of  Appeals,  505;  40  Cal.  248.) 

III.  Due  process  of  law,  as  understood  by  the  framers  of 
the  Constitution,  means  a  substantial  right  as  distinguished 
from  a  mere  matter  of  form.  Due  process  of  law  at  the  time 
of  the  adoption  of  our  Constitution,  according  to  popular 
acceptation  and  its  legal  significance  by  a  long  course  of  ad- 
judications, meant  the  right  of  a  person  charged  with  a 
felony  to  a  trial  by  an  impartial  jury,  drawn  from  the  body 
of  the  people,  within  the  jurisdiction  of  the  court  trying  the 
cause.  That  when  so  selected  the  jurors  should  be  composed 
of  such  material  as  would  constitute  a  good  common  law 
jury;  a  jury  according  to  the  general  acceptance  of  the  term 
at  the  time  of  the  adoption  of  the  Constitution;  a  jury  ac- 
cording to  the  law  of  the  land,  as  generally  understood  and 
accepted  at  the  time.  (1  Kent's  Com.  624;  note,  page 
626;  4  Hill,  140;  13  N.  Y.  Court  of  Appeals,  392-3,  416-17; 
55  111.  280;  8  Gray,  342-50;  48  N.  H.  57.) 
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IV.  The  legislature  may  prescribe  the  mode  of  obtaining 
a  jury,  but  it  cannot,  under  the  pretext  of  regulating  the 
manner  of  obtaining  and  impaneling  a  jury,  deprive  a  party 
of  a  substantial  right  guaranteed  by  the  Constitution.  (7  Cal. 
16;  3  Nev.  341;  53  N.  T.  164;  Eason  v.  Slate  of  Tennessee.) 

J,  R,  Kiitrelly  Attorney-General,  for  Hespondent. 

I.  The  **  right  of  trial  by  jury"  simply  means  that  one 
accused  of  a  violation  of  the  criminal  enactments  of  this 
state  shall  have  the  privilege  of  being  tried  for  the  offense 
imputed  to  him  by  a  jury  of  twelve  men,  selected  according 
to  the  requirements  of  law,  and  who  possess  those  qual- 
ifications which  the  law  of  the  state  provides  they  shall 
possess,  in  order  to  be  legally  constituted  jurors  to  try  a 
criminal  case. 

While  I  am  prepared  to  admit  that  by  the  terms  of  the 
state  constitution  all  the  essential  and  material  elements 
of  a  trial  by  jury,  as  they  were  established  and  existed  at 
common  law,  were  guaranteed  to  the  citizens  of  this  state,  I 
am  not  willing  to  concede  that  the  framers  of  our  funda- 
mental law  intended  to  strip  the  legislature  of  the  right  to 
adopt  forms  and  to  make  all  needful  rules  and  regulations 
whereby  that  ancient  and  peculiar  form  of  trial  might  be 
extended  to  a  citizen  charged  with  an  infraction  or  violation 
of  any  part  of  the  criminal  code. 

I  claim  that  the  statute  of  1875,  now  in  question,  merely 
points  out  the  mode  of  securing  the  trial  by  jury — this  and 
nothing  more;  and  this  being  its  sole  object,  and  only  aim 
and  purpose,  it  is  not  only  constitutional,  but  clearly  within 
the  power  of  the  legislature  to  enact  it.  {Bowling  v.  State  of 
Mississippiy  5  S.  &  M.  681;  Jones  \.  State,  1  Ga.  610-619; 
Walter  v.  People,  32  N.  T.  147;  Warren  v.  Com.,  37  Penn. 
45;  Hart^ll  v.  Com.,  40  Penn.  462.) 

n.  The  law,  as  amended,  is  in  no  sense  repugnant  to  the 
Constitution,  because  it  does  not  deprive  a  defendant  charged 
with  the  grade  of  crime  therein  specified  of  his  right  of 
trial  by  jury;  on  the  contrary,  the  very  object  of  its  enact- 
ment was  to  point  out  the  modus  operandi  by  which  that 
right  should  be  secured  to  him. 
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Trial  by  jury  cannot  be  dispensed  with  in  criminal  cases, 
but  it  is  obviously  within  the  scope  of  legislation  to  regu- 
late such  trial.     (32  N.  T.  159.) 

III.  A  trial  by  jury  is  understood  to  mean,  ex  vi  (enniniy 
a  trial  by  a  jury  of  twelve  men,  impartially  selected,  who 
must  unanimously  concur  in  the  guilt  of  the  accused  before 
a  legal  conviction  can  be  had.  (2  Story  on  Const.,  sec. 
1779.) 

IV.  Every  legal  presumption  is  in  favor  of  the  constitu- 
tionality of  an  act  of  the  legislature.  (Respublica  v.  Dit- 
quel,  2  Teates,  493;  Com,  v.  Smith,  4  Binn.  123;  Bank  v. 
Smith,  3  S.  &  E.  68;  Edkin  v.  Rauh,  12  S.  &  E.  340;  Com. 
v.  Zephon,  8  W.  &  S.  382;  SJiarpless  v.  Mayor ,  etc,,  of  Phila- 
delphia, 9  Harris,  147.) 

By  the  Court,  Hawley,  C.  J. : 

The  defendant  was  indicted,  tried  and  convicted  of  the 
crime  of  rape. 

Upon  the  trial,  when  the  court  ordered  the  clerk  to  draw 
f  rom'the  box  containing  the  list  of  trial  jurors  thirty-six  per- 
sons, the  defendant,  by  his  counsel,  excepted  to  the  order 
upon  the  ground  that  the  act  of  the  legislature  of  this  state 
entitled,  **  An  act  to  amend  an  act  entitled  'An  act  to  regulate 
proceedings  in  criminal  cases  in  the  courts- of  justice  in  the 
territory  of  Nevada,'  approved  November  twenty-sixth, 
eighteen  hundred  and  sixty-one  "  (approved  March  2, 1875), 
under  which  said  jury  was  so  ordered  to  be  drawn,  is  uncon- 
stitutional and  void,  for  the  reason  that  said  act  deprives  a 
party  accused  of  crime  of  the  right  of  trial  by  a  fair  and  im- 
partial jury.  That  under  the  provisions  of  said  act,  a  per- 
son accused  of  crime  may  be  deprived  of  his  life  or  liberty 
without  due  process  of  law,  in  this,  that  said  act  does  not 
allow  a  defendant  charged  with  a  felony  to  challenge  a  juror 
for  actual  bias;  nor  does  it  allow  such  defendant  to  challenge 
a  juror  for  having  formed  or  expressed  an  unqualified  opin- 
ion as  to  defendant's  guilt.  Tliirty-six  names  were  then 
drawn  from  the  box,  and  being  examined  as  to  their  actual 
state  of  feeling  towards  the  defendant,  and  all  matters  from 
which  a  bias  against  the  defendant  might  be  inferred,  as  by 
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said  act  allowed,  fourteen  of  the  thirty-six  jurors  upbn  their 
voir  dire  stated  that  they  knew,  or  had  heard  the  facts  in 
the  case,  and  had  formed  and  expressed  an  unqualified  opin- 
ion that  defendant  was  guilty  of  the  crime  charged.  Ten 
out  of  the  fourteen  said  they  were  biased  and  prejudiced 
against  the  defendant.  Four  of  this  number  said  they  could 
not  give  defendant  a  fair  and  impartial  trial,  and  one  of 
them  stated  as  a  reason  for  his  bias  and  prejudice,  in  addi- 
tion to  his  opinion  upon  the  facts,  that  he  had  had  a  per- 
sonal difficulty  with  defendant. 

To  each  of  the  fourteen  jurors  the  defendant  interposed 
a  challenge  for  implied  bias,  for  having  formed  and  expressed 
an  unqualified  opinion  of  the  guilt  of  the  defendant;  and  also, 
for  actual  bias  for  entertaining  such  a  state  of  mind  toward 
the  defendant  as  would  prevent  said  juror  from  giving  de- 
fendant a  fair  and  impartial  trial.  Each  and  every  chal- 
lenge so  interposed  was  overruled  by  the  court,  and  the  rul- 
ing excepted  to  by  defendant.  The  state  and  the  defendant 
then,  in  pursuance  of  the  provisions  of  said  act,  each  chal- 
lenged peremptorily  one  juror  alternately  until  each  had 
taken  twelve  peremptory  challenges.  Thereupon  the  court 
ordered  the  clerk  to  swear  the  remaining  jurors  to  try  the 
cause,  to  which  order  defendant  excepted  and  assigned  the 
same  reasons  as  were  stated  in  his  objections  at  the  com- 
mencement of  the  trial,  and  the  further  reason  that  there 
were  two  among  the  jurors  that  were  ordered  to  be  sworn 
to  try  this  cause,  who  had  expressed  themselves  as  being 
actually  biased  against  the  defendant,  and  had  formed  and 
expressed  an  unqualified  opinion  that  defendant  was  guilty, 
and  that  the  defendant  had  been  denied  the  right  to  chal- 
lenge oflF  said  jurors  from  the  panel.  These  objections  were 
overruled,  defendant  excepting. 

The  validity  of  the  act  is  the  only  question  presented  for 
our  decision  upon  this  appeal.  It  will  be  observed  that  the 
act  changes  the  law  of  1861  in  two  important  particulars. 
First.  It  leaves  out  any  ground  of  challenge :  *  *  For  the  ex- 
istence of  a  state  of  mind  on  the  part  of  the  juror  in  refer- 
ence to  the  case  which,  in  the  exercise  of  a  sound  discre- 
tion on  the  part  of  the  trier,  leads  to  the  inference  that  he 
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will  not  act  with  entire  impartiality,  and  whicli  is  known  in 
this  act  as  actual  bias."  (Stat.  1861,  p.  470,  sec.  339.) 
Second.  It  leaves  out  as  one  of  the  grounds  for  implied 
bias  :  "  Having  formed  or  expressed  an  unqualified  opinion 
or  belief  that  the  prisoner  is  guilty  or  not  guilty  of  the  offense 
charged."  (Id.,  sec.  340.)  It  then  provides  that  if  the 
offense  be  punishable  with  death  or  imprisonment  for  life 
in  the  state  prison,  that  from  a  list  of  thirty-six  jurors  oth- 
erwise possessing  the  statutory  qualifications,  the  state  and 
the  defendant  shall  challenge  x^eremptorily  one  juror  alter- 
nately till  each  has  taken  twelve  peremptory  challenges,  and 
the  remaining  twelve  jurors  shall  be  sworn  to  try  the  case. 
If  the  defendant  shall  refuse  to  take  his  peremptory  chal- 
lenges the  court  shall  take  it  for  him."   (Stat,  of  1875,  p.  117.) 

It  is  argued  by  defendant's  counsel,  first,  that  the  act 
conflicts  with  section  3  of  Art.  1  of  the  Constitution;  sec- 
ond, that  it  conflicts  with  section  eight  of  Art.  1  of  the 
Constitution;  third,  that  it  is  in  derogation  of  common 
law,  and  against  reason  and  justice. 

Section  3  of  Art.  1  of  the  Constitution  of  this  state  pro- 
vides that:  **The  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate  forever." 

This  provision  has  reference  to  the  right  of  trial  by  jury 
as  it  existed  at  the  time  of  the  adoption  of  the  Constitution, 
and  we  are  called  upon  to  determine  what  were  the  constit- 
uent elements  of  a  jury  as  understood  at  that  time.  It  has 
been  frequently  decided  in  many  of  the  older  states  that  the 
trial  by  jury  contemplated  by  the  constitution  is  a  trial  by  a 
common  law  jury. 

The  only  authorities  produced  by  the  state,  in  favor  of 
the  constitutionality  of  the  act  in  question,  go  to  the  extent 
that  it  is  competent  for  the  legislature  to  point  out  the  mode 
of  im[)aneling  juries,  and  that  the  forms  of  the  common  law 
in  procuring  a  jury  can  be  changed  and  made  subject  to 
statutory  regulations. 

In  commenting  upon  this  question  the  court  in  Dowling 
v.  Tlie  State  <*f  Mississippi,  say:  *' Thus  while  the  constitu- 
tion must  be  construed  to  have  adopted  the  generous  privi- 
lege of  the   common  law  trial  by  jury  in  its  essential  ele- 
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ments,  it  reasonably  follows  tliat  whatever  was  an  accidental 
and  not  an  absolute  part  of  that  institution,  the  mere  super- 
fluous forms  and  complicated  proceedings  of  the  English 
courts,  is  not  necessarily  included  to  have  been  guaranteed 
in  the  right  by  the  clause  of  the  constitution.  It  was 
therefore  competent  for  legislation  to  point  out  the  mode  of 
impaneling  juries,  both  grand  and  petit,  so  long  as  it  did 
not  intermeddle  with  the  constituents  of  those  bodies/'  (5 
Smedes   Marshall,  682.) 

This  general  principle  is  well  settled  by  the  authorities. 
In  addition  to  those  cited  by  the  Attorney-General  in  his 
brief,  we  refer  to  the  following:  The  People  v.  Fisher,  2 
Parker's  Cr.  E.  406;  Perry  v.  Tlie  State,  9  Wis.  21;  Stokes 
V.  The  People,  53  N.  T.  164;  Colt  v.  Eves,  12  Conn.  251. 

The  same  doctrine  was  announced  by  this  court  in  2he 
State  V.  0' Flaherty.  Justice  Garber,  in  delivering  the  opinion, 
said:  *'The  power  of  the  legislature  to  mould  and  fashion 
the  form  of  an  indictment  is  plenary.  Its  substance,  how- 
ever, cannot  be  dispensed  with.  Upon  the  same  principle, 
it  is  held  that  a  statute  which  destroys  or  materially  impairs 
the  right  of  trial  by  jury,  as  it  existed  according  to  the 
course  of  the  common  law,  is  repugnant  to  the  constitutional 
guarantee  of  that  right."  (7  Nev.  157;  see  also  State  v.  Cohn, 
9  Nev.  189.) 

This  brings  us  to  the  controlling  question  in  this  case. 
Are  the  omitted  portions  of  the  law  of  1861  essential  con- 
stituents of  a  jury  as  known  at  common  law?  This  opens 
up  a  wide  and  extensive  field  of  inquiry  and  necessarily 
involves  a  patient  examination  of  many  authorities.  It  was 
claimed  upon  the  oral  argument  that  the  constitutional  pro- 
vision only  requires  a  jury  of  twelve  men.  That  the  number 
is  all  that  is  essential.  We  must  confess  that  this  appears 
to  have  been  the  view  entertained  by  the  legislature  in  the 
passage  of  the  amended  act.  If  this  be  true,  it  would  -be 
within  the  power  of  the  legislature  to  take  away  all  the 
other  qualifications  without  violating  any  of  the  provisions 
of  |;he  Constitution,  and  the  right  of  trial  by  jury — so  long 
esteemed  as  the  palladium  of  our  liberties — if  such  power 
was  exercised,  would  soon  dwindle  into  insignificance  and 
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become  a  byword  and  reproacli  upon  our  entire  judicial 
system.  If  such  an  opinion  was  ever  seriously  entertained, 
it  seems  to  us  that  a  moment's  thought  ought  to  have  dis- 
pelled the  illusion.  Surely  the  provision  meant  twelve  sane 
men.  An  insane  man,  an  idiot,  or  a  lunatic,  would  count 
in  number  the  same  as  a  sane  man.  An  alien  would  be 
equal  to  a  citizen;  yet  at  common  law  such  persons  were 
never  allowed  to  sit  as  jurors,  but  were  challenged  propte^r 
defectum,  A  man  who  had  taken  money  for  his  verdict,  or 
had  eaten  or  drank  at  the  expense  of  either  party,  would 
count  in  number  equal  with  others  who  were  not  guilty  of* 
such  misconduct;  at  common  law  such  persons  were  always 
excluded  from  the  jury  when  challenged  propter  affectum. 
Again,  a  man  who  had  been  convicted  of  a  felony  would 
count  equal  with  the  citizen  who  had  never  been  accused  of 
any  crime;  but  at  common  law  such  a  man  could  always  be 
challenged  propter  delictum.  Many  other  comparisons  might 
be  made;  but  these  are  deemed  sufficient.  To  our  minds 
the  conclusion  is  self-evident  that  something  more  than  the 
number  twelve  ever  was,  and  is,  essential  to  the  formation 
of  a  jury.  We  think  that  the  term  *'jury,"  as  it  is  used  in 
the  Constitution,  means  twelve  competent  men  who  are  free 
from  all  the  ties  of  consanguinity  and  all  other  relations 
that  would  tend  to  make  them  dependent  on  either  party. 
It  means  twelve  men  who  are  not  interested  in  the  event  of 
the  suit,  and  who  have  no  such  bias  "or  prejudice  in  favor 
of,  or  against,  either  party  as  would  render  them  partial 
toward  either  party.  These,  among  others,  are  the  general 
definitions  which  we  consider  are  guaranteed  by  the  Consti- 
tution. Some  of  these  qualifications  are  recognized  by  the 
statute  as  essential,  and  need  no  illustration  or  argument  to 
establish  the  necessity  of  preserving  them.  Others  are  left 
out,  and  with  them  we  have  to  deal. 

Under  the  amended  act,  the  inestimable  privilege  of  be- 
ing tried  by  a  jury  is  susceptible  of  the  following  illustra- 
tions :  A  person  is  indicted  and  brought  to  trial  for  the  crime 
of  murder.  The  names  of  thirty-six  men  are  drawn  from 
the  jury-box,  who  possess  the  statutory  qualifications. 
These  men  are  then  "examined  as  to  their  actual  state  of 
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feeling  toward  the  clefeDdant,  and  as  to  all  matters  from 
which  a  bias  against  the  state  or  the  defendant  tnay  be  in- 
ferred," and  it  is  found  that  twenty-four  out  of  the  thirty- 
six  were  actually  present  at  the  preliminary  examination  of 
the  defendant  before  the  committing  magistrate;  had  heard 
all  the  evidence  and  bad  made  up  their  minds,  formed  and 
expressed  the  opinion  and  still  entertain  it,  that  he  was 
guilty  and  ought  to  be  hung.  They  further  state,  under 
oath,  that  they  are  so  biased  and  prejudiced  against  him 
that  they  cannot  impartially  try  the  case.  The  other  twelve 
are  shown  to  be  impartial,  and  in  every  respect  are  fully 
competent  to  act  as  jurors.  This  examination  being  con- 
cluded, **the  state  and  the  defendant  shall  challenge  per- 
emptorily one  juror  alternately,  till  each  has  taken  twelve 
peremptory  challenges,  and  the  remaining  twelve  jurors  shall 
be  sworn  to  try  the  case."  Now,  all  that  the  district  attorney 
would  have  to  do  in  order  to  secure  a  conviction,  would  be 
to  challenge  off  the  twelve  men  who  were  impartial.  The 
defendant  could  only  challenge  twelve  out  of  the  other 
twenty-four,  and  this  would  leave  twelve  men  to  "be  sworn 
to  try  the  case  "  who  had  declared  that  defendant  was  guilty, 
still  believed  him  guilty,  and  who  were  so  prejudiced  against 
liim  that  they  could  not  give  him  a  fair  and  impartial  trial. 
Still  the  sacred  number,  twelve,  remains  inviolate,  and  this, 
we  are  told,  is  all  the  law  considers  essential  to  constitute  a 
jury.  The  defendant  protests  against  the  injustice  of  such 
a  trial,  and  demands  that  he  be  allowed  to  challenge  such 
jurors  for  cause.  This  right  is  denied  him.  The  trial  pro- 
ceeds. The  same  evidence  is  offered  that  was  produced  at 
the  preliminary  examination.  The  case  is  submitted,  and 
the  defendant  is,  of  course,  convicted.  Whereupon  the 
prisoner,  when  he  comes  up  before  the  court  for  sentence, 
is  informed  of  the  great  privilege  that  has  been  guaranteed 
to  him,  of  the  right  of  trial  by  a  jury  of  twelve  men.  How- 
ever gratifying  the  result  of  such  a  trial  might  be  to  the 
prosecution,  it  is  doubtful  if  the  defendant  could  fully  ap- 
preciate the  blessings,  about  which  so  much  is  said  in  the 
books,  of  the  inestimable  privilege  of  being  tried  by  a  jury. 
On  such  a  trial,  the  presumption  of  innocence,  as  required 
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by  other  provisions  of  the  statute,  is  overthrown.     The  de- 
fendant, being  compelled  to  go  to  trial  before  a  jury  that 
had  declared  his  guilt,  would  have  to  produce  evidence  in 
order  to  establish  his  innocence.     Let  us  reverse  the  rule, 
and  apply  it  against  the  state.     Suppose  that  when  the  thir- 
ty-six names  are  drawn  from  the  box,  twenty-four  answer 
that  they  are  well  acquainted  with  the  defendant,  and  have 
heard  all  the  facts  pertaining  to  the  case,  and  have  arrived 
at  the  deliberate  conclusion,  have  formed  and  expressed  the 
opinion  and  still  entertain  it,  that  the  defendant  is  inno- 
cent.    The   defendant    challenges    the    twelve    competent 
jurors.     The  prosecution  can  only  challenge  twelve,  and  this 
leaves  a  jury  of  twelve  men  who  have  already  prejudged  the 
case  iu  favor  of    the  defendant.     What  rights  would  the 
state  have  on  such  a  trial?    None  whatever.     Would  the 
general   interests  of   the  public  be  protected?     Certainly 
not.     And  yet  we  have,  in  the  eye  of  this  law,  the  right  of 
trial  by  jury  preserved  inviolate.     Would  it  be  necessary, 
in  such  a  case,  to  go  through  with  the  farce  (for  farce  it 
certainly  would  be)  of  atrial?    We  apprehend  not.     The 
result  in  this  case  would  be  quite  satisfactory  to  the  defend- 
ant, but  the  prosecution  and  the  people  at  large  would  have 
grave  doubts  of  the  utility  of  the  protection  afforded  by  the 
Constitution.     We  have  adopted  these  extremes  for  the  pur- 
pose of  illustration  only.     Either  of  the  events  were  liable 
to  happen.     Even  in  the  present  case,  fourteen  out  of  the 
thirty-six  had  prejudged  the  case  against  the  defendant. 
The  number,  however,  has  nothing  to  do  with  the  principle 
that  is  involved  in  this  decision,  and  that  is,  whether  the 
defendant  or  the  state  can,  by  any  act  of  the  legislature,  be 
deprived  of    the  right  to  challenge  such  jurors  for  cause, 
either  for  implied  or  for  actual  bias  ? 

The  illustrations  we  have  made  tend  to  show  the  injustice 
that  might  exist  in  individual  cases  under  the  practical 
workings  of  the  law.  Our  purpose,  however,  is  beyond 
the  determination  of  this  question.  We  must  deal  with  the 
act  as  we  find  it,  and  determine,  from  all  the  lights  that  can 
be  ascertained,  whether  or  not  it  violates  any  of  the  pro- 
visions contained  in  the  Constitution;  and  if  it  does  not. 
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the  act  may  stand;  but  if  it  does,  it  must  fall.  The  reason, 
expediency  and  policy  of  the  law  has  been  determined  in 
its  favor  by  the  co-ordinate  departments  of  our  state  govern- 
ment; and  however  much  we  may  doubt  their  judgment,  we 
here  accept  it  as  final,  and  consider  that  the  act  deserves, 
as  it  has  received,  the  careful  attention  and  deliberation  of 
this  court. 

After  the  most  thorough  examination  we  have  been  able 
to  make,  we  are  of  the  opinion  that  it  is  not  within  the 
power  of  the  legislature  to  deprive  a  citizen  accused  of 
crime  of  the  right  to  challenge  a  juror  for  actual  bias.  This 
right  cannot  in  any  manner  be  abridged.  The  right  to 
challenge  for  implied  bias  for  having  formed  or  expressed 
an  opinion  upon  the  guilt  or  innocence  of  defendant  may, 
to  some  extent,  be  regulated  by  tlie  legislature,  care  being 
always  taken  to  preserve  inviolate  the  right  of  trial  by  a 
jury  of  twelve  impartial  men.  This  right  to  challenge  for 
the  principal  cause,  or  to  the  favor,  exists  independent  and 
irrespective  of  the  right  to  exercise  peremptory  challenges 
as  usually  allowed  by  statutory  enactments.  We  are,  there- 
fore, irresistibly  led  to  the  conclusion  that  the  act  in  ques- 
tion is  in  both  of  these  respects  clearly  in  violation  of  the 
provisions  of  the  Constitution.  To  prove  the  correctness 
of  these  conclusions,  we  propose,  at  soi^e  length,  to  review 
the  authorities. 

Sir  Edward  Coke,  in  vol.  1  of  his  Institutes  of  the  Law 
of  England,  in  discussing  the  question  of  the  right  of  trial 
by  jury,  under  the  head  of  propter*  affectum,  says:  **And 
this  is  of  two  sorts;  either  working  a  principal  challenge, 
or  to  the  favor.  And,  again,  a  principal  challenge  is  of  two 
sorts;  either  by  judgment  of  law  without  any  act  of  his,  or 
by  judgment  of  law  upon  his  own  act."  After  treating 
these  questions  at  considerable  length,  he  adds:  '*  Now  the 
causes  of  favor  are  infinite,  and  thereof  somewhat  may  be 
gathered  of  that  which  hath  been  said,  and  the  rest  I  pur- 
posely leave  the  reader  to  the  reading  of  our  books  con- 
cerning that  matter.  For  all  tohicli  the  rule  of  lata  is  thai  he 
vnmt  stand  indifferent  as  he  stands  unsworn.'^  (1  Coke,  157,  b.) 

The  result  of  our  investigation  authorizes  us  to  state  in 
Vol.  XI.— 4 
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the  outset  that  the  language  in  italics  was  ever  at  the  com- 
mon law  recognized  as  an  essential  qualification  of  a  juror. 

At  the  trial  of  Peter  Cook,  in  the  Old  Bailey,  in  1696,  for 
high  treason,  these  proceedings  took  place: 

*'  Cook.  My  lord,  before  the  jury  is  called,  I  am  advised, 
that  if  any  of  the  jury  have  said  already  that  I  am  guilty, 
or  they  will  find  me  guilty,  or  I  shall  suffer,  or  be  hanged, 
or  the  like,  they  are  not  fit  or  proper  men  to  be  of  the  jury. 

**L.  C.J.  Treby.  You  say  right,  Sir;  it  is  a  good  cause  of 
challenge."  (13  State  Trials,  333.) 

In  Bacon's  Abridgment  we  find  that :  **  Jurors  ought  to  be 
omiii  exceptione  majoreSy  and  by  the  words  of  the  writ  such 
per  quo8  rei  Veritas  raeliua  8civi  poieriiy  et  qui  nee  the  plaintiff, 
nee  the  defendant,  aliqua  affinitate  attingunL  Which  words 
contain  all  causes  of  objection  from  partiality  or  incapacity, 
consanguinity  and  affinity;  therefore,  if  the  juror  be  under 
the  power  of  either  party,  as  if  counsel,  servant  of  the 
robes  or  tenant,  he  is  expressly  within  the  intent  of  the  writ. 
So,  if  he  has  declared  his  opinion  touching  the  matter,  or  has 
been  chosen  arbitrator  by  one  side,  *  *  or  has  done  any 
act  by  which  it  appears  that  he  cannot  he  impartial;  as  if  he 
has  eaten  or  drunk  at  the  expense  of  either  party,  or  taken 
money  to  give  his  verdict;  these  are  principal  causes  of  chal- 
lenge. But,  though  a  juror  is  not  under  the  distress  of 
either  side,  or  has  not  given  apparent  marks  of  partiality, 
yet  there  may  be  sufficient  reason  to  suspect  he  may  be  more 
favorable  to  one  side  than  the  other.  And  this  is  a  chal- 
lenge to  the  favor.  *  *  And  in  these  inducements  to 
suspicion  of  favor,  the  question  is,  whether  the  juryman  is 
indifferent  as  he  stands  unsworn  ?  For  a  juryman  ought  to 
be  perfectly  impartial  to  either  side;  for  otherwise  his  affec- 
tion will  give  weight  to  the  evidence  of  one  party,  and  an 
honest  but  weak  man  may  be  so  much  biased  as  to  think  he 
goes  by  the  evidence-,  when  his  affections  add  weight  to  the 
evidence.  Now,  since  the  writ  expects  those  by  whom  the 
truth  may  best  be  known,  it  excludes  all  those  who  are  ap- 
parently partial  without  any  trial,  because  they  are  not  under 
the  (jualifications  in  the  writ,  since  the  truth  cannot  be 
known  to  them.     But  where  the  partiality  is  not  apparent, 
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but  only  suspicious,  then  the  juror  is  to  be  tried,  whether 
favorable  or  not,  that  is,  whether  he  comes  within  the  de- 
scription of  the  writ;  and  if  the  triers  think  he  does,  then 
he  is  to  be  set  aside."  (5  Bacon's  Ab.  353.) 

To  the  same  effect  is  Blackstone,  the  most  eminent  of 
English  authors  on  the  common  law:  *' Jurors  may  be  chal- 
lenged propter'  affectum,  for  suspicion  of  bias  or  partiality. 
This  may  be  either  a  principal  challenge  or  to  tlie  favor.  A 
principal  challenge  is  such,  where  the  cause  assigned  carries 
with  it  prima  faxiie  evident  marks  of  suspicion,  either  of 
malice  or  favor.  *  *  All  these  are  principal  causes  of 
challenge;  which  if  true,  cannot  be  overruled,  for  jurors 
must  be  omni  exceptione  mojores.  Challenges  to  the  favor, 
are  where  the  party  hath  no  principal  challenge;  but  objects 
only  some  probable  circumstances  of  suspicion,  as  acquaint- 
ance and  the  like;  the  validity  of  which  must  be  left  to  the 
determination  of  triers,  whose  oflSce  it  is  to  decide  whether 
the  juror  be  favorable  or  unfavorable.  *  *  Challenges 
pvpter'  delictum  are  for  some  crime  or  misdemeanor  that 
aflfects  the  juror's  credit,  and  renders  him  infamous."  (2 
Chitty's  Blackstone,  280.) 

From  these  quotations  it  will  be  observed  how  scrupulously 
delicate  and  how  impartially  just  this  law  approves  itself 
iu  the  constitution  and  frame  of  a  tribunal,  thus  contrived 
for  i  he  test  and  investigation  of  truth,  especially  in  its  cau- 
tion against  all  partiality  and  bias,  "  by  quashing  the  whole 
panel  or  array  if  the  officer  returning  is  suspected  to  be  other 
than  indifferent;  and  repelling  particular  jurors  if  probable 
cause  be  shown  of  malice  or  favor  to  either  party." 

Thus  stood  the  law  in  England  at  the  time  of  the  revolu- 
tion, where  it  was  justly  esteemed  as  the  great  bulwark  and 
safeguard  of  civil  rights  and  political  freedom.  "When  our 
ancestors  removed  to  this  country  they  brought  this  system 
with  them  and  claimed  it  as  their  birthright  and  inheritance, 
and  the  guarantee  of  a  right  of  trial  by  jury  has  since  been 
inserted,  not  only  in  the  federal,  but,  as  we  believe,  in  every 
state  constitution. 

Before  referring  to  the  American  cases  it  may  be  well  to 
state  that  no  case  can  be  found  in  the  books  having  any 
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direct  reference  to  a  statute  like  the  one  under  considera- 
tion, for  the  simple  reason  that  no  other  state  in  the  Union 
has  ever  attempted  by  legislation,  in  criminal  cases,  to  de- 
prive a  citizen  accused  of  crime  of  the  right  to  challenge  a 
juror  at  the  trial,  for  actual  bias,  or  to  the  favor,  and  but 
one  (Tennessee)  to  impair  the  right  to  challenge  for  implied 
bias,  or  principal  cause,  upon  the  ground  of  the  juror  having 
formed  or  expressed  an  unqualified  opinion  of  the  guilt  of 
the  defendant.  But  nevertheless  manv  cases  have  been 
found  that  are  applicable,  and,  as  we  think,  decisive  of  the 
questions  under  consideration. 

Before  commenting  upon  these  authorities  it  is  also  proper 
to  state  that  the  provisions  of  the  constitutions  of  the  states 
of  Ohio,  Indiana,  Illinois,  Wisconsin  and  Tennessee,  are  the 
same  as  in  the  constitution  of  this  state.  Massachusetts 
and  New  Hampshire  guarantee  the  **  right  of  trial  by  jury." 
New  York,  Georgia  and  Pennsylvania,  "  a  trial  by  jury,  in  all 
cases  in  which  it  has  been  heretofore  used,  shall  remain  in- 
violate." In  Connecticut  and  Louisiana  the  words  **  impar- 
tial jury  "  appear.  The  provision,  **  in  all  cases  in  which  it 
has  been  heretofore  used,"  means  that  in  cases  that  were 
not  triable  by  a  jury  before  the  adoption  of  the  constitution 
the  parties  would  not  be  entitled  to  the  right  of  trial  by  a 
jury  after  its  adoption,  and  this  general  principle  has  been 
applied  to  every  state  constitution. 

The  proper  and  well-settled  construction  of  the  constitu- 
tional provision  which  declares  that  the  right  of  trial  by 
jury  shall  remain  inviolate,  is,  that  the  right  of  trial  by  jury 
shall  remain  inviolate,  as  it  existed  at  the  formation  of  the 
constitution.  Cases  which  before  the  constitution  were  not 
triable,  need  not  be  made  so  now.  Parties  cannot  now  be 
deprived  of  trial  by  jury  who  were  entitled  to  demand  it  at 
and  before  the  formation  of  the  constitution.  And,  on  the 
other  hand,  cases  not  having  the  right  at  that  time  to  demand 
a  jury,  cannot  now  demand  a  jury  as  of  right,  because  of 
the  constitutional  provision.  (Cooley's  Constitutional  Lim- 
itations, 410,  note  2,  and  authorities  there  cited;  Sedg- 
wick on  Statutory  and  Constitutional  Law.  547.)  The  decis- 
ions found  in  the  states  that  guarantee  the  right  of  trial  by 
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an  impartial  jury,  are  alike  applicable  to  this  case.  It  was 
decided  in  the  State  v.  Wilson,  Butler,  C.  J.,  delivering  the 
opinion,  that  the  constitutional  provision  for  an  impartial 
jury  **is  in  affirmance  of  the  common  law."  (38  Conn.  137.) 

The  distinction  between  challenges  for  principal  cause 
and  challenges  to  the  favor,  so  often  spoken  of  in  the  books, 
is  well  understood.  The  former  is  for  what  in  judgment  of 
law  will  disqualify  a  juror,  and  is  known  as  implied  bias. 
The  latter  is  anything  else  which  operates  to  render  him 
partial,  and  is  known  as  actual  bias.  There  is  also  a  broad 
and  clear  distinction  between  these  causes  of  challenge  and 
the  right  to  interpose  a  peremptory  challenge  as  is  usually 
allowed  by  statutory  enactments.  The  former  challenges 
exist  at  law  as  matter  of  right.  The  latter  is  by  favor  of 
the  legislature  only.  The  numberof  peremptory  challenges 
has  always  been  regulated  by  statute.  It  is  a  personal 
privilege  given  to  the  defendant  and  the  state  to  select  a 
jury  from  jurors  who  are  in  all  respects  competent  and  im- 
partial, and  it  enables  the  defendant  and  the  state  to  make 
personal  preferences  in  the  selection  of  the  jury.  This  is  a 
question  of  policy  and  humanity  which  may  always  be  de- 
cided by  the  legislature. 

With  these  explanations  we  proceed  to  the  examination 
of  the  American  cases. 

In  T7ie  People  v.  Verrnihjea  et  al.,  the  question  of  the  ex- 
tent of  the  right,  guaranteed  by  the  constitution  of  the  state 
of  New  York,  of  trial  by  jury,  was  thoroughly  discussed  by 
learned  counsel  and  ably  decided  by  the  court.  At  the  trial,- 
a  juror  (Mr.  Norwood)  was  challenged  for  the  principal 
cause.  He  testified  that  he  had  heard  all  the  evidence  given 
on  the  former  trial,  having  been  present  at  it;  that  he  had 
niade  up  his  opinion  perfectly  on  the  evidence  that  the  de- 
fendants were  all  guilty  and  had  frequently  expressed  his 
opinion  to  that  effect.  In  reply  to  questions  asked  by  the 
district  attorney,  he  stated  that  he  felt  no  bias  or  partiality 
against  any  of  the  defendants;  that  if  the  testimony  given 
on  the  trial  should  appear  as  it  did  on  the  former  trials,  he 
should  certainly  find  the  defendants  all  guilty;  and  added, 
that  he  thought  he  felt  compelled  to  give  a  verdict  accord- 
ing to  his  oath,  and  the  evidence  as  it  should  appear. 
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The  real  questions  submitted  to  tbe  supreme  court  for 
decision  were,  whether  a  man  who  had  formed  and  expressed 
an  opinion  that  defendants  were  guilty  was,  in  judgment  of 
law,  an  impartial  juror;  and  whether  the  challenge  should 
have  been,  as  it  was,  for  principal  cause,  or  to  the  favor.  In 
the  argument  of  the  case  it  was  admitted  that  every  citizen, 
whether  arraigned  for  crime  or  impleaded  in  a  civil  action, 
is  entitled  to  a  trial  by  a  fair  and  impartial  jury.  The  court 
say:  *'The  trial  by  jury  is  justly  considered  an  invaluable 
privilege;  but  it  would  become  a  mockery  if  persons  who 
had  prejudged  the  case  were  admitted  as  impartial  triers. 
All  the  elementary  writers,  with  the  exception  of  Chitty, 
lay  down  the  proposition  broadly,  that  if  a  juror  has  de- 
clared his  opinion,  beforehand  it  is  a  good  causQ  of  chal- 
lenge." (7  Cow.  108.)  After  reviewing  the  authorities, 
Wood  worth,  J.,  in  delivering  the  opinion  says:  **Upon  the 
reason  of  the  thing,  the  authority  of  adjudged  cases,  and 
the  general  understanding  of  the  bench  and  bar,  I  have  no 
doubt  that  the  law  is  not  chargeable  with  such  injustice  as 
to  warrant  the  admission  of  a  juror  who,  from  a  knowledge 
of  the  facts,  or  information  derived  from  those  who  knew 
the  facts,  shall  have  formed  or  expressed  an  opinion."  In 
the  course  of  the  opinion  the  judge  says  it  will  not  be  pre- 
tended that  any  members  of  the  grand  jury  who  found  the 
indictment,  or  any  of  the  jurors  who  sat  on  the  former  trial, 
would  be  admissible,  and  that  he  could  not  discriminate  be- 
tween those  jurors  and  the  juror  Norwood,  who  had  formed 
as  decided  an  opinion  on  the  merits  of  the  case  as  any  of 
them.  '*Can  it  be  for  a  moment  supposed,  that  a  man  who 
had  formed  such  an  opinion  as  Norwood  had  could  stand 
indiflferent  or  impartial?"  It  was  decided  that  **  the  stat- 
utory provision  authorizing  the  challenge  of  a  grand  juror, 
who  shall  be  called  on  the  petit  jury  to  try  the  same  indict- 
ment, is  clearly  in  aflSrmance  of  the  common  law;  and 
proves  that  when  a  man  has  formed  an  opinion,  even  upon 
an  ex  parte  hearing,  it  is  a  valid  exception  to  him;  a/oriioii, 
the  objection  is  conclusive  if  the  juror  has  formed  an  opin- 
ion upon  hearing  the  whole  case,  *  *  *  the  wisdom  of 
the  law  has  always  requirei 
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the  trial  without  prejudice  or  partiality  as  respects  either 
party."  It  was  also  decided  that  the  law  presumes  that  the 
expression  of  an  opinion  on  the  merits  of  a  case  indicates 
bias,  or  that  the  mind  of  the  juror  is  decidedly  unfavorable 
to  the  defendant,  and  that  such  expression  of  opinion  is  a 
principal  cause  of  challenge. 

In  the  case  of  The  People  v.  Allen  it  was  decided  by  the 
Court  of  Appeals  that  *' it  is  the  right  of  a  prisoner  to  be 
tried  by  an  impartial  jury,  and  the  juror  must  be  indifferent 
both  as  to  the  person  and  the  cause  to  be  tried."  (43N.Y.  33.) 

Upon  the  common  law  rule  the  court,  in  the  case  of  The 
CommomoeaUh  v.  Hussey,  granted  a  new  trial;  it  appearing 
that  two  of  the  jurors  on  the  trial  had  been  of  the  grand 
jury  which  found  the  indictment;  the  court  observing, 
**that  if  these  jurors  attended  to  their  duty  when  upon  the 
grand  jury,  they  could  not  have  been  impartial  on  the  trial." 
(13  Mass.  221.) 

In  Perry  v.  Ihe  State,  supra,  it  was  contended  that  an  act 
of  the  legislature  providing  the  mode  of  selecting  jurors 
was  unconstitutional.  Counsel  for  the  defendant  argued 
that  as  the  drawing  of  jurors  by  lot  became  a  part  of  the 
law  of  England  before  the  revolution,  that  it  was  therefore 
a  part  of  the  law  of  this  country  at  that  time,  and  was  uni- 
versally practiced.  The  court  correctly  held  that  the  manner 
of  designating  the  persons  who  were  to  act  as  jurors  at  any 
term  of  court  was  clearly  within  the  control  of  the  legis- 
lature, and  that  the  constitutional  right  to  a  jury  trial  was 
not  impaired  merely  because  the  statute  required  that  the 
jurors  had  been  selected  instead  of  drawn;  and  in  deciding 
this  question  the  court  say:  '*We  think  that  in  order  to 
preserve  the  right  of  trial  by  jury,  it  is  not  necessary  to 
preserve  any  particular  mode  of  designating  jurors,  even 
though  such  mode  may  have  been  in  force  at  the  time  of  the 
adoption  of  the  constitutional  provision.  All  that  the  right 
includes  is  a  fair  and  impartial  jury,  not  the  particular 
mode  of  designating  it."  ^ 

In  Gibbs  v.  The  State  the  court  say:  **The  Constitution 
secures  to  the  accused,  in  prosecutions  by  indictment  or 
presentment,  a  speedy  public  trial,  by  an  impartial  jury  of 
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the  county  or  district  in  which  the  crime  shall  have  been 
committed."     (3  Heiskell,  76.) 

To  the  same  effect  are  the  decisions  in  our  own  state. 
**That  all  persons  held  on  a  criminal  charge,"  say  the  court 
in  Ex  piirte  Stanley,  *'have  the  legal  right  to  demand  a 
speedy  and  impartial  trial  by  jury,  there  can  at  this  time  be 
no  doubt.  The  right  was  guaranteed  to  the  English  people 
by  the  great  charter;  it  has  been  confirmed  in  subsequent 
bills  of  right,  iterated  and  reiterated  by  the  courts,  and 
defended  and  protected  by  the  representatives  of  the  people 
with  jealous  care  and  resolute  courage.  In  this  country  the 
same  right  is  generally  guaranteed  by  the  constitutions  of 
the  respective  states,  or  secured  by  appropriate  legislative 
enactments."     (4Nev.  116.) 

But  returning  to  the  decisions  directly  upon  the  point 
whether  a  defendant  in  a  criminal  action  has  the  constitu- 
tional right  to  challenge  a  juror  for  cause,  for  having 
formed  or  expressed  an  opinion  of  defendant's  guilt,  or  to 
challenge  a  juror  for  actual  bias,  for  entertaining  a  prejudice 
against  the  defendant. 

In  Fleming  v.  The  State,  the  defendant  had  been  tried  and 
convicted  of  the  crime  of  arson.  At  the  trial,  his  counsel 
challenged  a  juror  for  cause,  and  in  support  of  the  challenge 
iasked  him  whether  he  was  not  one  of  the  Milf ord  committee 
at  the  time  that  Fleming  was  arrested,  **and  did  you  not 
counsel  and  direct  that  he  should  be  kept  in  custody  with- 
out a  warrant,  for  some  ten  days;  and  was  there  not  an 
agreement  between  the  members  of  that  committee,  to  in- 
demnify each  other  against  any  prosecution  that  Fleming 
might  institute  against  them  for  said  imprisonment;  and  do 
you  not  consider  his  conviction  in  this  case  as  necessary  to 
you  and  your  associates'  protection  from  such  prosecution  ?" 
The  lower  court  considered  the  question  irrelevant,  and  re- 
fused to  allow  it  to  be  answered.  On  appeal,  the  supreme 
court  say:  **  We  think  the  court  erred  in  refusing  to  allow 
the  juror  to  answer.  If  the  facts  assumed  in  the  question 
existed,  they  established  such  a  relation  between  the  juror 
and  the  defendant  as  was  scarcely  compatible  with  that  im- 
partiality which  should  characterize  a  juror.   *    *    *   That" 
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a  juror  has  formed  an  opinion  is  one  ground  of  challenge; 
that  Lis  relations  or  feelings  toward  the  objecting  party  are 
such  that  he  would  not  be  likely  to  form  an  impartial  one  in 
the  jury-box,  is  another.  The  following  may  be  deduced 
from  the  authorities  as  grounds  of  challenge  for  cause. 
There  may,  perhaps,  be  additional  ones : 

1.  That  the  juror  is  interested  in  the  pending,  or  a  simi- 
lar suit. 

2.  That  he  does  not  possess  the  statutory  qualifications. 

3.  That  he  is  of  kin  to  one  of  the  parties. 

4.  Personal  hostility. 

5.  A  pending  lawsuit  between  the  juror  and  the  party. 

6.  That  the  juror  is  toaster  or  servant,  landlord  or  tenant, 
of  the  opposite  party,  or  has  eaten  or  drank  at  his  expense 
since  being  summoned  as  a  juror,  or  has  promised  to  find  a 
verdict  for  him. 

7.  That  he  has  formed  or  expressed  an  opinion  in  the 
cause,  is  a  witness  in  it,  or  has  been  a  juror  on  a  former 
trial  of  it."     (lllnd.  235.) 

How  far  the  ground  of  challenge  for  having  formed  or 
expressed  an  opinion  in  the  cause,  can  be  regulated  by 
the  legislature  without  impairing  the  constitutional  right  of 
a  trial  by  a  jury  of  twelve  impartial  men,  may  be  inferred 
from  what  is  said  by  the  court  of  appeals  in  Stokes  v.  J7ie 
People,  supra.  It  was  there  claimed  by  counsel  for  the  de- 
fendant, that  the  jury  law  of  New  York  was  unconstitu- 
tional. The  law  provides  that  the  previous  formation  or 
expression  of  an  opinion  or  impression  in  reference  to  the 
circumstances  upon  which  any  criminal  action  at  law  is 
based,  or  in  reference  to  the  guilt  or  innocence  of  the  pris- 
oner, or  a  present  opinion  or  impression  in  regard  thereto, 
shall  not  be  a  sufficient  ground  of  challenge  for  principal 
cause  to  any  person  who  is  otherwise  legally  qualified  to 
serve  as. a  juror  upon  the  trial  of  such  action,  provided  the 
person  proposed  as  a  juror,  who  may  have  formed  or  ex- 
pressed or  has  such  an  opinion  or  impression  as  aforesaid, 
shall  declare  on  oath  that  he  verily  believes  that  he  can  ren- 
der an  impartial  verdict  according  to  the  evidence  submit- 
ted to  the  jury  on  such  trial,   and  that  such  previously 
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fonned  opinion  or  impression  will  not  bias  or  influence  Lis 
verdict;  and  provided  the  court  shall  be  satisfied  that  the 
person  so  proposed  as  a  juror  does  not  entertain  such  a 
present  opinion  as  would  influence  his  verdict  as  a  juror. 
The  court  held  the  law  to  be  constitutional.  In  the  opinion 
delivered  by  Grover,  J.,  it  is  distinctly  announced  that 
''any  act  of  the  legislature  providing  for  the  trial  otherwise 
than  by  a  common  law  jury  composed  of  twelve  men,  would 
be  unconstitutional  and  void;  and  any  act  requiring  or 
authorizing  such  trial  by  a  jury  partial  and  biased  against 
either  party,  would  be  a  violation  of  one  of  the  essential 
elements  of  the  jaiy  referred  to  in  and  secured  by  the  con- 
stitution." After  quoting  the  provisions  of  the  statute,  the 
court  sav:  "It  will  be  seen  that  the  intention  of  the  act  was 
not  to  place  pai*tial  jurors  upon  the  panel,  but  that  great 
care  was  taken  to  prevent  that  result.  The  end  sought  by 
the  common  law  was  to  secure  a  panel  that  would  impartially 
hear  the  evidence,  and  render  a  verdict  thereon  uninfluenced 
by  any  extraneous  considerations  whatever.  If  th6  person 
proposed  as  a  juror  can  and  will  do  this,  the  entire  purpose 
is  accomplished.  To  secure  this,  the  statute  requires  that 
he  shall  make  oath  that  he  can  do  this,  irrespective  of  any 
previous  or  existing  opinion  or  impression.  Not  that  this 
may  be  safely  relied  upon,  on  account  of  the  difficulty  of 
determining,  by  a  person  having  an  opinion  or  impression, 
how  far  he  may  be  unconsciously  influenced  thereby,  the 
statute  goes  further,  and  provides  that  the  court  shall  be 
satisfied  that  the  person  proposed  as  a  juror  does  not  enter- 
tain such  a  present  opinion  as  would  influence  his  verdict  as 
a  juror.  Surely  this  latter  provision,  if  rightly  and  intelli- 
gently administered  by  a  competent  court,  will  afford 
protection  to  the  accused  from  injury  from  a  partial  jury. 
But  the  accused  has  not  only  this,  but  the  further  protection 
in  his  right,  after  challenge  for  principal  cause  has  been 
overruled,  again  to  challenge  for  favor,  and  have  this  tried 
and  determined,  uninfluenced  by  the  decision  made  by  the 
former  challenge.  While  the  constitution  secures  the  right 
of  trial  by  an  impartial  jury,  the  mode  of  procuring  and 
impanelling  such  jury  is  regulated  by  law,  either  common 


Jan.  1876.]      State  op  Nevada  v.  MoCleab.  59 

Opinion  of  the  Court — Hawley,  C.  J. 

or  statutory,  principally  the  latter;  and  it  is  within  the 
power  of  the  legislature  to  make,  from  time  to  time,  such 
changes  in  the  law  as  it  may  deem  expedient,  talcing  care  to 
p'eserve  the  right  of  trial  by  an  impartial  jury  ^ 

From  what  is  subsequently  said  in  this  opinion,  we  are 
led  to  believe  that  in  the  case  of  Eason  y.  Ihe  State  a 
decision  had  been  rendered  upon  the  provisions  of  the  Ten- 
nessee statute  upon  the  same  subject,  to  the  efltect  that  the 
juror  should  be  competent  if  he  stated  on  oath  that  upon 
the  law  and  testimony  on  trial  he  believed  he  could  give  the 
accused  a  fair  and  impartial  verdict.  This  statement  was 
made  conclusive  of  the  question,  and  that  the  statute  had 
been  declared  unconstitutional.  We  are  not  in  posses- 
sion of  the  reports  containing  this  opinion,  but,  from  what 
is  said  in  Stokes's  Case,  felt  authorized  to  allude,  in  the 
former  part  of  this  opinion,  to  the  State  of  Tennessee  as 
having,  in  this  respect,  attempted  by  legislation  to  impair 
the  right  of  trial  by  jury  as  known  at  common  law. 

In  1860,  the  supreme  judges  in  New  Hampshire  were 
called  upon  to  answer  these  questions : 

1.  Has  the  legislature  the  power  so  to  change  the  law  in 
relation  to  juries,  as  to  provide  that  petit  juries  may  be 
composed  of  a  less  number  than  twelve  ? 

2.  Has  the  legislature  power  to  provide  that  a  number  of 
the  petit  jury,  less  than  the  whole  number,  may  render  a 
verdict? 

The  questions  were  both  answered  in  the  negative. 

In  delivering  the  opinion,  the  court  say:  "  We  have  con- 
sidered these  questions  as  of  great  importance  and  interest, 
since  the  trial  by  jury  has  been  steadily  regarded,  from  the 
earliest  judicial  history  in  England,  as  the  great  safeguard 
of  the  lives,  liberty,  and  property  of  the  subject  against  the 
abuses  of  arbitrary  power,  as  well  as  against  undue  excite- 
ments of  popular  feeling.  In  our  own  country,  almost  from 
its  earliest  settlement,  the  trial  by  jury  was  claimed  by  the 
people  as  the  birthright  of  Englishmen,  and  as  the  most 
valuable  of  the  rights  of  freemen;  and  in  the  great  struggle 
which  secured  our  national  independence,  no  right  of  the 
colonists  was  more  urgently  and  strenuously  insisted  upon. 
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We  have,  therefore,  examined  these  questions  with  anxious 
care,  and  we  are  without  any  disagreement  among  ourselves 
as  to  the  conclusions  we  have  formed,  and  which  we  now 
proceed  to  state  in  answer  to  those  inquiries.  We  regard 
it  as  a  well-settled  and  unquestioned  rule  of  construction 
that  the  language  used  by  the  legislature,  in  the  statutes 
enacted  by  them,  and  that  used  by  the  people  in  the  great 
paramount  law  which  controls  the  legislature  as  well  as  the 
people,  is  to  be  always  understood  and  explained  in  that 
sense  in  which  it  was  used  at  the  time  when  the  Constitu- 
tion and  the  laws  were  adopted. 

The  terms  **  jury  "  and  *'  trial  by  jury,"  are,  and  for  ages 
have  been,  well  known  in  the  language  of  the  law.  They 
were  used  at  the  adoption  of  the  constitution,  and  always, 
it  is  believed,  before  that  time,  and  almost  always  since,  in 
a  single  sense. 

A  jury  for  the  trial  of  a  cause  was  a  body  of  twelve  men, 
described  as  upright,  well  qualified  and  lawful  men,  disin- 
terested and  impartial,  not  of  kin,  nor  personal  dependents 
of  either  of  the  parties^  having  their  homes  within  the  juris- 
dictional limits  of  the  court,  drawn  and  selected  by  officers 
free  from  all  bias  in  favor  of  or  against  either  party,  duly 
impaneled  under  the  direction  of  a  competent  court,  sworn 
to  render  a  true  verdict  according  to  the  law  and  the  evi- 
dence given  them,  who,  after  hearing  the  parties  and  their 
evidence,  and  receiving  the  instructions  of  the  court  rela- 
tive to  the  law  involved  in  the  trial,  and  deliberating,  when 
necessary,  apart  from  all  extraneous  influences,  must  return 
their  unanimous  verdict  upon  the  issue  submitted  to  them. 

All  the  books  of  the  law  describe  a  trial  jury  substantially 
as  we  have  stated  it;  and  a  **  trial  by  jury"  is  a  trial  by 
such  a  body  so  constituted  and  conducted.  So  far  as  our 
knowledge  extends,  these  expressions  were  used,  at  the 
adoption  of  the  constitution,  and  always  before,  in  these 
senses  alone,  by  all  classes  of  writers  and  speakers.  (41  N. 
H.  550.) 

The  whole  current  and  drift  of  the  authorities  in  the 
United  States  are,  without  exception,  to  the  same  effect. 

In  addition  to  those  quoted,  we  refer  to  the  following: 
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Work  V.  Tlie  State,  2  Ohio  State,  297;  People  y.  Bodine,  1 
Denio,  304;  Freeman  v.  The  People,  4  Deuio,  34;  Wyuelia-- 
mei'Y.  2 he  People,  13  N.  Y.  424;  Cancemi  v.  The  People,  16 
N.  T.  504;  People  v.  WiUimns,  6  Cal.  207;  Cooleij  v.  'Ihe 
State,  38  Tex.  637;  Ligei^aoll  v.  WiUon,  2  West  Va.  59, 
Burriirs  Law  Dictionary,  title  Cliallenge;  Wharton's  Law 
Dictionary,  title  Challenge;  U.  S.  Crim.  Law  (Lewis),  611; 
Cooley's  Constitutional  Limitations,  319;  1  Bishop  Cr.  Pro- 
cedure, 764,  768,  773,  774,  779,  781;  Flint  River  Steamboat 
Company  v.  Foster,  5  Ga.  195;  Staup  v.  Ihe  CommonweoUh, 
74  Penn.  State,  458. 

All  the  decisions  we  have  quoted  from  were  delivered 
without  a  single  dissenting  opinion.  During  our  researches 
we  have  been  unable  to  find  a  single  case  in  America  holding 
a  contrary  doctrine.  No  such  case  has  been  called  to  our 
attention  by  counsel,  and  we  are  convinced  that  none  can 
be  found. 

We  have  so  far  been  considering  the  questions  submitted 
to  us  with  reference  to  the  rights  of  the  defendant  only. 
But  there  is  another  side  to  this  subject  well  worthy  of  our 
consideration.  The  state  has  certain  rights  as  well  as  a 
prisoner.  The  people  need  protection  as  well  as  the  defend- 
ant who  is  accused  of  crime.  The  right  of  trial  by  jury  as 
guaranteed  by  the  constitution  is  as  much  for  the  protection 
of  the  whole  people  as  for  the  individual  prisoner. 

In  Louisiana  it  is  provided  by  statute  that  the  method  of 
trial,  and  all  proceedings  in  the  prosecution  of  crimes 
changing  ivhot  ought  to  he  changed,  shall  be  according  to  the 
common  law  unless  otherwise  ordered. 

In  The  State  v.  Biish,  the  only  point  presented  by  the  bill 
of  exceptions  was  the  action  of  the  court  below  in  sustaining 
a  challenge  for  cause  made  by  the  state  to  a  juror,  who  did 
not  understand  the  English  language,  but  only  German.  It 
was  argued  by  the  prisoner's  counsel  that  the  juror  was  a 
qualified  and  registered  voter,  and  as  such  a  qualified  juror; 
there  being  a  statute  of  the  state  to  that  effect.  The  court, 
in  deciding  this  question,  say:  "A  challenge  for  cause  may 
exclude  many  jurors  otherwise  embraced  in  the  general 
terms  of  the  law.     Thus  a  qualified  elector  may  be  chal- 
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lenged  propter  qffechim,  by  reason  of  some  supposed  relation- 
ship, bias  or  partiality,  or  previous  formation  and  expression 
of  opinion.  A  qualified  elector  may  be  challenged  propter 
defectum,  as  if  he  be  an  idiot  or  lunatic.  *  *  *  This 
right  to  challenge  for  cause  does  not  spring  from  any  espe- 
cial provision  of  law,  but  from  the  general  rule  that  the 
method  of  trial  shall  be  according  to  the  common  law.  *  *  * 
Now  a  person  who  only  understands  German,  and  does  not 
understand  English,  is  no  more  capable  of  sitting  as  a 
juror  *  ♦  *  where  the  proceedings  are  conducted 
entirely  in  English,  than  if  he  were  deaf  and  dumb.  The 
accused  might  desire  him,  it  is  true;  for  such  a  juror  would 
always  be  bound  to  acquit,  inasmuch  as  he  could  never  be 
satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  the 
accused;  but  this  very  desire,  if  founded  on  such  a  reason, 
is  one  that  cannot  properly  be  gratified.  The  state  has  some 
rights  in  a  criminal  court,  arid  among  them  is  certainly  the 
right  to  have  a  jury  composed  of  men  who  understand  the 
language  in  which  are  conducted  those  proceedings  by 
which,  against  the  presumption  of  innocence,  she  seeks  to 
establish  a  conviction  of  guilt."     (23  La.  Ann.  15.) 

In  I7ie  Commonioealth  v.  Lesher,  the  defendant  was  tried 
for  murder,  and  when  Isaac  W.  Morris  was  called  as  a  juror, 
he  declared  that  he  had  conscientious  scruples  on  the  subject 
of  capital  punishment,  and  that  he  would  not,  because  he 
conscientiously  could  not,  consent  or  agree  to  a  verdict  of 
murder  in  the  first  degree,  death  being  the  punishment, 
although  the  evidence  should  require  such  a  verdict.  The 
attorney  for  the  commonwealth  challenged  the  juror  for 
cause  and  the  challenge  was  allowed.  Defendant  having  been 
convicted  of  manslaughter,  appealed  to  the  supreme  court 
for  a  new  trial  and  assigned  this  ruling  of  the  court  as  error. 
The  court  say:  ''It  seems  to  be  admitted  that  the  rules  of 
the  common  law  must  govern  our  decision.  Equally  undis- 
puted it  appears  to  be,  that  in  every  criminal  trial,  without 
exception,  there  is  precisely  the  same  right  of  challenging 
a  juror  for  cause  given  to  the  commonwealth  or  to  the 
prosecutor,  which  is  given  to  the  defendant.  The  law  guards 
against  all  the  approaches  of  error  and  falsehood  as  much 
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OQ  one  side  as  on  the  other;  and  in  challenges  for  canse,  no 
distinction  is  admitted  between  bias  and  predetermination 
of  a  juror  against  a  defendant,  and  bias  and  predetermina- 
tion in  favor  of  a  defendant.  The  law,  in  every  case,  is 
scrupulous  to  prevent  even  the  possibility  of  undue  bias. 
It  does  not  deal  with  a  juror  as  with  a  witness:  admit  him 
though  it  doubts  him.  The  slightest  ground  of  prejudice 
is  sufficient.  The  prejudice  itself  need  not  be  made  out^  the 
probability  of  it  is  enough.  One  related,  though  by  marriage 
only,  *  *  *  to  the  defendant  or  the  prosecutor,  may  be 
challenged  off  the  jury  for  that  cause.  Any  one,  who  in  any 
possible  way,  no  matter  how  honestly,  has  been  warped  by 
any  preconceived  opinion  which  may  affect  his  verdict,  or 
has  made  up  his  mind  what  verdict  he  is  to  give,  and 
declared  it,  is  excluded.  Nothing  in  the  law  can  well  be 
more  extensive  than  this  right  of  challenge  proptei^  affectumJ*^ 
(17  Sergt.  and  Kawle,  156.) 

Another  case  directly  in  point  is  found  in  Illinois.  On 
the  trial  of  the  defendant  for  murder  a  juror  stated  on  his 
voir  dire  that  he  had  no  conscientious  scruples  against  find- 
ing a  man  guilty  of  an  offense  punishable  with  death,  where 
the  proof  was  positive,  but  no  degree  of  circumstantial  evi- 
dence would  induce  him  to  render  such  a  verdict;  that  before 
he  would  find  a  verdict  of  guilty  he  should  require  the  pos- 
itive testimony  of  a  witness  who  saw  the  crime  committed. 
Another  juror  stated  that  he  should  be  veiy  reluctant  to 
render  a  verdict  of  guilty,  even  if  his  judgment  was  con- 
vinced of  the  prisoner's  guilt;  he  did  not  know  but  that  he 
might  be  starved  to  render  such  a  verdict,  but  thought  he 
should  hang  the  jury  and  thus  defeat  a  verdict  of  guilty. 
The  prosecution  challenged  both  jurors  for  cause;  the  chal- 
lenges were  allowed,  and  this  ruling  was  assigned  as  error 
on  appeal.  This  was  a  case  upon  which  the  state  relied  en- 
tirely upon  circumstantial  evidence  to  establish  the  guilt  of 
the  defendant.  Treat,  0.  J.,  in  delivering  the  opinion  of 
the  court,  said:  **  A  juror  ought  to  stand  indifferent  between 
the  prosecution  and  the  accused.  He  should  be  in  a  condi- 
tion to  find  a  verdict  in  accordance  with  the  law  and  the 
evidence.    *    *    *    It  would  be  but  a  mockery  to  go  through 
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the  forms  of  a  trial  with  such  a  person  upon  the  jury.  The 
prisoner  would  not  be  convicted,  however  conclusive  the 
proof  of  his  guilt.  Neither  of  these  jurors  was  competent  to 
try  the  case.  Their  minds  were  not  in  a  condition  to  decide 
the  issue  according  to  the  law  and  the  evidence."  (Gates  v. 
The  People,  14111.435.) 

Numerous  authorities  might  be  cited  to  the  same  effect, 
but  we  deem  it  unnecessary  to  enter  into  any  elaboration 
upon  this  branch  of  the  case,  and  have  only  referred  to  it 
for  the  purpose  of  showing  that  the  principles  of  the  com- 
mon law,  which  it  is  conceded  must  govern  and  control  our 
decision,  apply  as  well  for  the  protection  of  the  state  as  for 
the  prisoner;  a  proposition  which,  at  this  late  day,  we 
apprehend  will  not  be  questioned. 

Another  feature  of  the  right  of  trial  by  jury  as  guaranteed 
by  the  Constitution  is  deserving,  in  this  connection,  of 
a  brief  notice.  This  provision  applies  to  civil  as  well  as 
criminal  cases.  Now,  while  this  is  true,  we  do  not  think  it 
will  be  questioned  but  what  it  was  primarily  intended  to 
protect  inviolate  the  trial  by  jury  in  criminal  cases;  nor 
will  it  be  denied  that  courts  should  ever  watch  with  more 
jealousy  any  departure  from,  or  infringement  upon,  trial  by 
jury  in  criminal  cases,  where  the  life  or  liberty  of  a  citizen 
is  at  stake,  than  in  the  trial  of  civil  cases,  where  the  rights 
of  property  are  alone  involved.  . 

In  the  Chicago  &  Alton  R,  E.  Co,  v.  Adler,  which  was  an 
action  brought  by  Adler,  as  plaintiff,  against  the  railroad 
company,  defendant,  to  recover  a  penalty  for  the  failure  to 
ring  a  bell  or  sound  a  whistle  at  the  crossing  of  a  highway 
with  its  engine  and  trains,  four  of  the  jurors  on  their 
voir  dire  stated  that  if  the  evidence  was  evenly  balanced 
they  would  lean  against  the  defendant.  Now,  it  will  be 
observed  that  in  this  case  no  other  prejudice  existed  against 
the  defendant.  It  does  not  appear  that  either  of  the  jurors 
had  heard  the  facts  of  the  case,  or  had  formed  or  expressed 
any  opinion  whatever  upon  the  merits.  But  if  the  testimony 
was  evenly  balanced  they  did  declare  that  they  should  find 
a  verdict  in  favor  of  the  plaintiff.  Justice  Walker,  who  de- 
livered the  opinion  of  the  court,  in  deciding  the  question  of 
the  competency  of  the  four  jurors,  who,  after  their  expres- 
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sion  of  opinion,  were  permitted,  against  the  defendant's 
objection,  to  act  as  jurors,  said:  '*It  is  a  fundamental  prin- 
ciple, that  every  litigant  has  the  right  to  be  tried  by  an  im- 
partial and  disinterested  tribunal.  Bias  or  prejudice  has 
always  been  regarded  as  rendering  juiymen  incompetent. 
And  when  a  juror  avows  that  one  litigant  should  have  any 
other  than  the  advantage  which  the  law  and  the  evidence 
give  him,  he  declares  his  incompetency  to  decide  ^the 
case.  He  thereby  proclaims  that  he  is  so  far  partial  as  to 
be  unable  to  do  justice  between  litigants,  or  that  he  is  so 
far  uninformed,  and  his  sense  of  right  is  so  blunt,  that  he 
cannot  perceive  justice,  or,  perceiving  it,  is  unwilling  to  be 
governed  by  it.  The  rule  is  so  plain  and  manifest  that  the 
party  claiming  to  recover  must  prove  his  cause  of  action,  it 
is  a  matter  of  surprise  that  an  adult  can  be  found  who  woiiM 
not  know  that  such  is  the  common  sense  as  well  as  the  com- 
mon honesty  of  the  rule.  No  ordinary  business  man  would 
be  willing  that  a  claim  pressed  against  him  should  be  allowed, 
and  he  be  compelled  to  pay  it,  when  the  evidence  for  and 
against  the  claim  was  evenly  balanced.  *  *  Nor  does  the 
fact  that  juror3,  who  avow,  under  oath,  that  they  would  in- 
cline to  favor  a  recovery  by  the  plaintiff  on  evidence  evenly 
balanced,  declare  that  they  are  impartial,  in  the  slightest 
degree  tend  to  prove  their  impartiality.  Their  statement 
only  tends  to  prove  that  they  are  so  far  lost  to  a  sense  of 
justice,  that  they  regard  what  all  right-thinking  men  know 
to  be  wrong,  as  just  and  impartial.  To  try  a  cause  by  such 
a  jury  is  to  authorize  men  who  state  that  they  will  lean,  in 
their  finding,  against  one  of  the  parties,  unjustly  to  deter- 
mine the  rights  of  others,  and  it  would  be  no  difficult  task 
to  predict,  even  before  the  evidence  was  heard,  the  verdict 
that  would  bo  rendered.  Nor  can  it  be  said  that  instruc- 
tions from  the  court  would  correct  the  bias  of  jurors  who 
swear  that  they  incline  in  favor  of  one  of  the  litigants.  In 
suits  for  the  recovery  of  penalties,  the  law  does  not  warrant 
a  recovery,  unless  the  proof  clearly  preponderates  in  favor 
of  the  plaintiff.  And  to  admit  jurymen,  who  avow  that  they 
will  not  even  require  a  preponderance,  would  be  to  violate 
the  rule."  (56  111.  346.) 

Vol.  XI.— 5 
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The  necessity  of  strictly  observing  the  policy  of  the  com- 
mon law  requiring  twelve  impartial  and  competent  jurors  to 
try  civil  actions  was  learnedly  discussed  by  Garber,  J.,  in 
the  case  of  Sacramento  and  Meredith  Mining  Co.  v.  Shotoera 
(G  Nev.  291). 

From  this  review  of  the  authorities  it  will  be  seen  that  the 
great  purpose  of  the  right  to  challenge  a  juror  for  principal 
cause,  and  to  the  favor,  is  to  secure  the  defendant  and  the 
state  a  fair  and  impartial  jury.  It  will  also  be  noticed  that 
in  many  of  the  cases  we  have  cited,  questions  arose  that 
were  not  covered  by  any  of  the  illustrations  referred  to  by 
writers  on  the  common  law,  or  found  in  the  statutes  regu- 
lating this  subject.  Whenever  this  condition  of  affairs 
existed  the  courts  have  universally  applied  the  general  prin- 
ciples of  the  common  law,  and  any  prejudice,  state  of  feel- 
ing, or  condition  of  mind,  that  would  make  the  juror  partial 
to  one  side  or  the  other,  has  always  been  considered  a  good 
ground  of  challenge.  In  these  cases  it  has  been  said, to  be 
one  of  the  excellencies  of  the  common  law,  that  it  admits  of 
perpetual  improvement  by  accommodating  itself  to  the  cir- 
cumstances of  every  age,  and  applies  to  all  changes  in  the 
modes  and  habits  of  society;  that  it  will  never  be  outgrown 
by  any  lefinements,  and  never  out  of  fashion  while  the 
ideality  of  human  nature  exists.  It  is  a  law  which  deals  in 
things  more  than  in  names,  and  under  its  wise  and  benefi- 
cent rules  no  contrivance  or  means  of  any  kind  whatever 
will  ever  be  made  effectual  to  select  a  jury  for  the  purpose 
of  destroying  the  innocent  or  screening  the  guilty. 

Now,  it  does  not  follow  from  anything  we  have  said,  or 
from.$iuy  of  the  opinions  we  have  quoted,  that  the  mere 
fact  that  the  juror  has  formed  or  expressed  an  opinion  upon 
the  guilt  or  innocence  of  tlie  defendant  necessarily  renders 
him  an  incompetent  juror.  As  matter  of  fact,  it  is  well 
known  that  in  this  enlightened  age,  where  railroads,  post- 
offices  and  the  telegraph  open  up  every  avenue  of  commu- 
nication, and  where  every  man  reads,  or  ought  to  read,  the 
newspapers  containing  the  current  news  and  events  of  the 
day,  a  man  may  have  formed  and  expressed  an  opinion  that 
defendant  is  guilty  or  innocent  from  what  he  has  read  in  the 
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daily  papers,  or  heard  from  idle  rumor  on  the  street,  or  par- 
tial statements  gleaned  from  casual  conversations  with  wit- 
nesses or  other  persons,  may  nevertheless  be  a  competent 
juror,  and  might,  upon  a  full  hearing  of  the  case  from  the 
testimony  delivered  under  oath  in  a  court  of  justice,  be  fully 
prepared  to  render  an  impartial  verdict  according  to  the 
law  and  the  evidence. 

As  the  effect  of  our  decision  will  be  to  leave  in  full  force 
the  sections  of  the  law  of  1861,  which  the  act  under  consid- 
eration attempted  to  amend  and  repeal,  and  as  it  is  there 
provided  that  a  juror  may  be  challenged  for  implied  bias  for 
Laving  formed  or  expressed  an  unqualified  opinion  or 
belief  that  the  prisoner  is  guilty  or  not  guilty  of  the  offense 
charged,  it  is  unnecessary  to  decide  what  expression  of 
opinion  would  actually  disqualify  a  juror.  In  fact,  much 
must  always  be  left  to  individual  cases  as  they  arise.  The 
decisions  of  courts  upon  this  point  are  by  no  means  uniform. 
There  is  a  great  diversity  of  opinion  among  the  various 
judges  in  the  different  states,  some  holding  that  a  juror's 
mind  must  be  like  a  blank  sheet  of  paper,  having  no  knowl- 
edge or  opinion  whatever  in  regard  to  the  guilt  or  innocence 
of  the  defendant.  We  do  not  concur  in  such  extreme  views, 
nor  do  we  find  that  the  law  demands  any  such  rule.  All 
laws  are  said  to  be  founded  in  reason,  and  we  must  take  a 
common  sense  view  of  these  questions  whenever  they  are 
properly  presented.  We  think  the  New  York  statute  goes 
as  far  in  regulating  this  subject  as  the  limits  of  the  consti- 
tution permit,  and  it  is  well  here  to  state  that  in  the  decis- 
ion in  Stolcea^a  Case,  declaring  that  law  constitutional,  two 
of  the  judges  expressed  no  opinion.  When  not  regulated 
by  statutory  provisions  we  think  that  whenever  the  opinion 
of  the  juror  has  been  formed  upon  hearing  the  evidence  at 
a  former  trial,  or  at  the  preliminary  examination  before 
a  committing  magistrate,  or  from  any  cause  has  been  so 
deliberately  entertained  that  it  has  become  a  fixed  and  set- 
tled belief  of  the  prisoner's  guilt  or  innocence,  it  would  be 
wrong  to  receive  him.  In  either  event,  in  deciding  these 
questions,  courts  should  ever  remember  that  the  infirmities 
of  human  nature  are  such  that  opinions  once  deliberately 
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formed  and  expressed  cannot  easily  be  erased,  and  that 
prejudices  openly  avowed  cannot  readily  be  eradicated  from 
the  mind.  Hence,  whenever  it  appears  to  the  satisfaction  of 
the  court  that  the  bias  of  the  juror,  actual  or  implied,  is  so 
strong  that  it  cannot  easily  be  shaken  off,  neither  the  pris- 
oner nor  the  state  ought  to  be  subjected  to  the  chance  of 
conviction  or  acquittal  it  necessarily  begets.  But  whenever 
the  court  is  satisfied  that  the  opinions  of  the  juror  were 
founded  on  newspaper  reports  and  casual  conversations 
which  the  juror  feels  conscious  he  can  readily  dismiss,  and 
where  he  has  no  deliberate  and  fixed  opinion,  or  personal 
prejudice  or  bias,  in  favor  of  or  against  the  defendant,  he 
ought  not  to  be  excluded.  The  sum  and  substance  of  this 
whole  question  is,  that  a  juror  must  come  to  the  trial  with 
a  mind  uncommitted,  and  be  prepared  to  weigh  the  evidence 
in  impartial  scales  and  a  true  verdict  render  according  to 
the  law  and  the  evidence. 

We  acknowledge  the  justice  and  force  of  the  argument 
made  by  the  attorney-general,  that  when  there  is  any  doubt 
upon  the  constitutionality  of  a  law  it  ought  to  be  sustained. 
This  rule  has  been  frequently  announced  and  steadily  ad- 
hered to  by  this  court.  But  no  lawyer,  in  our  judgment, 
after  an  examination  of  the  authorities,  can  have  any  doubt 
whatever  as  to  the  unconstitutionality  of  the  act  under  con- 
sideration. However  unpleasant  it  may  be  to  declare  an  act 
of  the  legislature  void,  our  duty  is  plain.  The  man  may 
feel,  but  the  judge  must  act.  Upon  a  review  of  the  facts 
and  law  of  this  case,  our  deliberate  conviction  is  that  the 
defendant  has  been  deprived  of  the  right  of  trial  by  a  jury 
of  twelve  competent  and  impartial  men  as  guaranteed  to 
every  citizen  by  the  provisions  of  the  constitution. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

By  Beatty,  J.,  concurring: 

I  concur  in  the  judgment  and  in  the  opinion  to  this  ex- 
tent. I  am  satisfied  that  the  right  of  trial  by  jury  secured 
by  the  constitution  embraces  the  right  to  an  impartial  jury; 
and  that  this  law,  depriving  th(9   defendant  of  the  right  to 
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challenge  for  actual  bias,  is  for  that  reason  unconstitutional ; 
and  as  its  various  provisions  are  so  inseparably  dependent 
that  none  can  stand  alone,  except  sections  8  and  9,  which 
embrace  different  subjects,  it  must  be  wholly  set  aside  ex- 
cept as  to  those  sections,  leaving  the  old  law  in  force  in  all 
other  particulars.  Upon  the  other  points  discussed  I  ex- 
press no  opinion. 

[No.  694.] 

WILLIAM  EVANS,  Eespondent,   v.  JOSEPH    COOK, 

JET  AL.,  Appellants. 

Judgment,  Entet  op. — Where  a  defendant  is  severally  liable  a  separate 
judgment  against  him  may  be  entered  upon  his  default,  leaving  the 
action  to  proceed  against  his  co-defendants. 

Judgment  by  Default — Excusable  Nkolkot. — Cook  signed  the  undertak- 
ing upon  which  he  is  sued,  upon  the  representation  of  Hanley  that  the 
sole  consideration  of  the  note  declared  upon  in  the  attachment  suit  \ra3 
a  gambling  debt,  that  he  (H.)  could  and  would  defend  the  action  on  that 
ground;  that  H.,  instead  of  defending  the  action,  and  by  collusion  with 
the  plaintiff  for  the  purpose  of  cheating  and  defrauding  C,  suffered  a 
judgment  to  be  taken  against  him;  that  H.  frequently  represented  to  C. 
that  the  matter  was  settled  and  that  he  need  not  trouble  himself  about 
it,  etc. ;  that  he  was  actually  induced  by  these  representations,  made 
by  procurement  of  the  plaintiff,  to  neglect  to  file  his  answer  in  time. 
Held,  that  this  was  excusable  neglect.  . 

Defense  to  a  Promissoby  Note. — It  is  a  good  defense  to  an  action  on  a 
promissory  note  to  show  that  the  consideration  for  which  it  was  given 
was  money  won  by  gambling. 

AnoFnoN  of  English  Statutes.  — ^English  statutes  in  force  at  the  date  of  the 
declaration  of  American  independence  and  applicable  to  our  situation 
are  a  part  of  the  common  law  which  we  have  adopted  {af^vming  Ex  parte 
Blanchard,  9  Nev.  105) . 

'* Gaming*'  and  ** Gambling." — These  words  are  defined  and  treated  as 
synonymous. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County. 

The  facts  are  stated  in  the  opinion. 

J.  C.  Foster y  for  Appellant. 

I.  The  power  of  the  court  to  set  aside  defaults  should  be 
liberally  exercised,  so  that  cases  may  be  disposed  of  upon 
their  merits;  mere  technicalities  should  be  avoided  when 


70  Evans  v.  Cook.  [Sup.  Ct. 


Argnment  for.  Kespondent. 


they  afltect  substantial  rights.  In  this  case,  fraud  and  col- 
lusion are  relied  upon  and  fully  set  forth  in  the  affidavit  aind 
answer.  When  such  is  the  defense,  the  court  should  open 
the  default  and  permit  the  defendant  to  set  up  his  defense. 
(Boioland  v.  Kreyenhagen,  18  Cal.  455;  Howe  y .  Independence 
Co.,  29  Cal.  72;  McKinley  v.  TuUle,  34  Cal.  235;  Howe  v. 
Coldren,  4  Nev.  173;  5  Nev.  386.) 

II.  The  summons  having  been  served  on  all  the  defend- 
ants, and  a  default  against  Hanley,  no  judgment  can  be 
entered  against  one  alone.  {Mayenhaum  v.  Mui'pJiyy  5  Nev. 
386;  Bullion  M.  Co.  v.  Croesus  Co.,  3  Nev.  337;  Keller  v. 
Blasdel,  1  Nev.  493;  Keller  y.  Blasdel,  2  Nev.  163;  1  Chit. 
PI.  44;  Stearns  v.  Aguire,  7  Cal.  447;  Stearns  y.  Aguire,  6 
Cal.  176;  Lewis  v.  Clarkm,  18  Cal.  402;  Claflin  v.  Butterly, 
5  Duer,  327;  Brunshill  v.  James,  1  Kern.  294;  Slayter  v. 
Smith,  2  Bos.  624.) 

III.  All  the  states  in  the  Union  (with  the  exception  of 
California)  have  held  gaming  contracts  illegal,  contrary 
to  the  principles  of  morality  and  against  sound  policy. 
(Perkins  v.  Eaton,  3  N.  H.  155;  Hoit  v.  Hodge,  6  N.  H.  104; 
Clark  V.  Gibson,  12  N.  H.  387;  Wheeler  v.  Spencer,  15  Conn. 
30;  Laval  v.  Meyers,  1  Bail.  8.  C.  486;  Lends  v.  LilUefield,  3 
Shep.  233;  Edgally.  McLaughlin,  6  Whar.  176;  Wilkinson  y. 
ToiisUy,  16  Minn.  299.) 

A.  B.  Hunt,  for  Respondent. 

I.  It  was  not  an  abuse  of  discretion  to  refuse  to  open  the 
default  upon  the  showing  made.  {Woodward  y.  Backus,  20 
Cal.  137;  Harper  v.  Mallory,  4  Nev.  449;  Bailey  v.  Taaffe, 
29  Cal.  424.) 

II.  Eespondent  had  the  right  to  hold  either  one,  any  or 
all  of  the  defendants,  for  the  amount  mentioned  in  the  un- 
dertaking, as  each  one  had  made  himself  severally  liable  for 
the  whole;  and  a  judgment  may  be  given  against  one  or 
more  of  several  defendants. 

III.  There  is  no  statute  in  this  state  forbidding  wagers; 
and,  by  an  act  of  the  legislature,  the  common  law  has  be- 
come a  part  of  the  jurisprudence  of  this  state.  (Comp. 
Laws,  sec.  1.) 
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IV.  Wagers  are  recoverable  at  common  law  when  not  op- 
posed to  public,  policy,  and  when  they  do  not  injuriously 
affect  the  interests  of  third  parties.  (Johnson  v.  Fall,  6  Cal. 
359;  Johnson  v.  Itussell,  37  Oal.  640;  Jonas  Ball  v.  Gilbert, 
12  Met.  397;  Clark  v.  Gibson,  12  N.  H.  386;  Campbell  v. 
Richardson,  10  John.  406;  Bunn  v.  Biker,  4  John.  426;  ilib?-- 
gan  v.  Pettil,  3  Scam.  529;  Haskett  v.  Wootan,  1  N.  &  McC. 
180;  Dennison  v.  Strotlier,  1  Tex.  89;  Kirkiooody,  Brown,  8 
Tex.  10;  Campbell  v.  Beeves,  14  Tex.  8;  Carson  v.  Bambert, 
2  Bay.  S.  C.  560;  Scott  v.  Duffy,  2  Har.  18;  Wasty.  Mela- 
tyre,  Wright,  356;  Wheeler  v.  Friend,  22  Tex.  683;  Trenton 
L,  and  F.  Ins.  Co.  v.  Johnson,  4  Zab.  576-584;  Mulford  v. 
Boicen,  4  Hal.  315;  Deioes  v.  Miller,  5  Har.  347;  Smith  v. 
^mV/i,  21  111.  244.) 

V.  The  high  and  exalted  morality  assumed  by  the  su- 
preme court  of  Minnesota,  we  think  is  fully  and  completely 
answered  in  the  case  of  Yates  v.  Foot,  12  John.  1. 

By  the  Court,  Beatty,  J. : 

The  complaint  in  this  action  shows  that  in  October,  1873, 
the  plaintiff  caused  an  attachment  to  be  issued  in  an  action 
against  the  defendant  Hanley;  that  to  prevent  the  levy  of 
that  attachment,  the  defendants  Cook  and  Polleys  executed 
the  statutory  undertaking  by  which  they  bound  themselves 
jointly  and  severally  to  pay  anj'  judgment  that  might  be  re- 
covered by  the  plaintiff;  that  the  plain  tiff  recovered  judgment 
against  Hanley  in  May,  1874,  and  issued  execution,  which 
wa  returned  wholly  unsatisfied;  that  he  demanded  payment 
of  the  sureties,  which  was  refused,  wherefore  suit  is  brought. 
The  summons  was  served  on  each  of  the  defendants  on  the 
day  the  suit  was  commenced,  June  12,  1874.  Polleys  de- 
murred ;  the  others  made  default.  After  entry  of  his  de- 
fault, but  before  judgment,  the  appellant,  Cook,  moved  upon 
affidavit  and  verified  answer,  to  have  his  default  set  aside, 
and  for  leave  to  defend.  His  motion  was  denied,  and  the 
court,  upon  an  application  for  judgment  against  him  alone, 
heard  testimony  and  rendered  judgment  against  him  for  the 
amount  sued  for,  seven  hundred  and  four  dollars  and 
seventy-five  cents,  leaving  the  action  pending  against  his 
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co-defeudants.  He  now  appeals  from  this  judgment  and 
the  order  overruling  his  motion  for  leave  to  defend,  upon 
two  assignments  of  error : 

First.  That  the  judgment  against  him  alone,  leaving  the 
action  still  pending  against  his  co-defendants,  is  void. 

Second.  That  the  court  erred  in  overruling  his  motion 
for  leave  to  answer  and  defend. 

The  first  proposition  does  not  appear  to  be  maintainable. 
The  defendants  were  severally,  as  well  as  jointly,  liable. 
The  plaintiff  might  have  sued  Cook  alone  and  had  judgment 
against  him;  and  section  149  of  the  practice  act  provides 
that  **  In  an  action  against  several  defendants  the  court  may, 
in  its  discretion,  render  judgment  against  one  or  more  of 
them,  leaving  the  action  to  proceed  against  the  others  when- 
ever a  several  j udgment  would  be  proper."  This  section 
of  our  practice  act  corresponds  with  the  third  subdivision  of 
section  274  of  the  New  York  code.  I  have  not  found  any 
case  in  which  that  provision  has  been  expressly  held  to 
sanction  the  practice  pursued  in  this  case.  But  a  decision 
is  reported  in  11  Howard,  198,  where  a  precisely  similar 
judgment  was  set  aside  upon  the  ground  that  the  liability 
of  the  defendants  was  not  several,  but  joint  only;  the  clear 
implication  being,  that  if  the  liability  had  been  several  the 
judgment  would  have  been  upheld.  It  seems,  indeed,  to 
be  the  plain  construction  of  the  law,  that  where  a  defendant 
is  severally  liable,  a  separate  judgment  against  him  may  be 
entered  upon  his  default,  leaving  the  action  to  proceed 
against  his  co-defendants.  And  where  a  defendant  by  his 
undertaking  has  made  himself  liable  to  a  separate  suit,  I 
cannot  see  that  it  greatly  concerns  him  ordinarily,  whether 
the  plaintiff  elect  to  proceed  against  him  alone  before  or 
after  commencing  his  action. 

The  case  of  Stearns  v.  Agvirre  (6  Cal.  176),  was  virtually 
overruled  in  Lewis  v.  Clarkin  (18  Cal.  399). 

But  the  second  point  made  by  the  appellant  seems  to  be 
better  sustained.  His  default  was  entered  on  June  25.  On 
July  7  he  gave  notice  of  his  motion  to  set  it  aside  and  for 
leave  to  defend,  and  filed  and  served  his  affidavit  and  the 
verified  answer  which  he  proposed  to  make  if  allowed.     No 
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judgment  had  been  rendered  at  that  time,  and  none  was 
rendered  until  the  7th  of  September  following.  The  plaint- 
iff presented  no  counter  affidavits;  and  so,  for  the  purposes 
of  the  motion,  everything  disclosed  by  the  affidavit  and  ver- 
ified answer  of  the  defendent  must  be  taken  for  true.  They 
sbow  substantially  this  state  of  facts :  That  Cook  signed  the 
undertaking  upon  which  he  is  sued,  upon  the  representa- 
tion of  Hanley  that  the  sole  consideration  of  the  note  de- 
clared upon  in  the  attachment  suit  was  a  gambling  debt,  of 
which  the  plaintiff  had  notice  before  assignment  by  the 
payee;  that  he,  Hanley,  could  and  would  defend  the  action 
upon  that  ground ;  that  this  representation  as  to  the  consid- 
eration of  the  note,  and  the  knowledge  of  the  plaintiff,  was 
in  fact  true;  that  Hanley,  instead  of  defending  the  action, 
withdrew  his  demurrer,  and  by  collusion  with  the  plaintiff, 
for  the  purpose  of  cheating  and  defrauding  Cook,  suffered 
a  judgment  to  be  taken  against  him;  that  Hanley  was  totally* 
insolvent,  and  the  purpose  of  the  collusive  arrangement  was 
to  fasten  a  liability  upon  Cook  for  an  illegal  demand;  that 
Hanley  frequently  represented  to  him  that  the  matter  was 
settled  and  that  he  need  not  trouble  himself  about  it;  that 
when  this  action  was  commenced  and  appellant  spoke  to 
Hanley  on  the  subject,  he,  still  acting  in  collusion  with  the 
plaintiff",  told  appellant  not  to  take  any  trouble  or  go  to  any 
expense  about  the  suit,  as  he  had  an  attorney  retained  who 
would  answer  for  him;  that  he  was  actually  induced  by  these 
representations,  made  by  procurement  of  the  plaintiff,  to 
neglect  to  file  his  answer  in  time. 

I  think  this  shows  a  sufficient  excuse  for  such  neglect. 
It  may  be  true,  as  suggested  by  respondent,  that  Hanley, 
by  his  previous  misrepresentations  as  to  the  defense  and 
settlement  of  the  attachment  suit,  had  shown  himself  un- 
worthy of  belief,  and  that  Cook  ought  not  to  have  relied  on 
his  promises  to  see  to  the  defense  of  this  action;  but  this 
suggestion  should  not  avail  the  party  who,  by  his  silence, 
confesses  himself  particeps  crimiuis  in  the  deception. 

In  the  case  of  Harper  v.  Mallory  (4  Nev.  448),  the  court 
went  quite  as  far  as  I  should  be  willing  to  follow,  in  deny- 
ing leave  to  defend  after  default.     But  that  case  was  essen- 
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tially  diflferenfc  from  this.  The  plaintiff  there  had  not  by 
any  fraud  or  collusion  induced  the  defendant  not  to  answer 
in  time.  That  fact  alone  being  shown  in  this  case,  should 
have  entitled  the  defendant  to  leave  to  defend  the  action  if 
his  proposed  answer  disclosed  a  meritorious  defense,  and  he 
had  been  guilty  of  no  inexcusable  laches.  I  think  there 
was  no  such  laches.  The  motion  was  promptly  made  and 
before  judgment,  and  apparently  before  the  plaintiff  was 
prepared  to  move  for  judgment.  No  damage  nor  any  seri- 
ous delay  could  have  been  caused  by  sustaining  it. 

It  is  contended,  however,  that  although  it  might  have 
been  proper  for  the  court  below  to  allow  a  defense,  this 
court  ought  not  to  reverse  its  order  unless  we  can  say  that 
it  involved  an  abuse  of  discretion.  This  I  understand  to  be 
the  rule  where  the  facts  are  disputed;  but  it  does  not  apply 
where  they  are  entirely  undisputed,  as  in  this  case.  The 
question  to  be  decided  here  is,  as  in  the  district  court, 
purely  a  question  of  law,  and  if  it  appears  to  have  been 
erroneously  decided  it  is  our  duty  to  reverse  the  decision. 

I  think  it  was  erroneously  decided  if  the  proposed  answer 
disclosed  a  meritorious  defense,  which  is  the  only  question 
remaining  to  be  considered. 

As  to  this  question,  it  is  not  disputed,  and,  I  presume, 
not  doubted,  that  if  Hanley  had  a  good  defense  to  tlie  at- 
tachment suit,  and,  by  collusion  with  the  plaintiff,  neglected 
to  make  his  defense  for  the  purpose  of  defrauding  his  sure- 
ties, these  facts  would  constitute  a  good  defense  for  them  in 
a  suit  on  their  undertaking.  (See  authorities  collected  and 
discussed  in  Douglass  v.  Hotvlandy  24  Wend.  35;  and  see 
Riddle  V.  Baker,  13  Gal.  306.) 

Is  it,  then,  a  good  defense  to  an  action  on  a  promissory 
note  to  show  that-  the  consideration  for  which  it  was  given 
was  money  won  by  gambling? 

As  to  whether  contracts  of  wager  in  general  were  valid  at 
common  law,  there  is  some  conflict  of  opinion  disclosed  by 
the  American  cases,  but  the  weight  of  authority  is  so  decid- 
edly in  favor  of  their  validity  that  I  think  there  ought  never  to 
have  been  a  doubt  of  it.  The  ancient  common  law,  hovwever, 
was  altered  in  respect  to  this  matter  by  numerous  English 
statutes,  and  it  has  been  held  by  this  court  that  English  stat- 
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utes  in  force  at  the  date  of  the  declaration  of  American  inde- 
pendence and  applicable  to  our  situation,  are  a  part  of  the 
common  law  which  we  have  adopted.  (^  parte  Blanchard, 
9  Nev.  105.)  ■  I  should  have  felt  some  hesitation  in  coming 
to  this  conclusion  if  the  matter  had  been  res  integra;  but  I 
think  that  after  having  been  once  so  determined  the  point 
should  not  be  unsettled  except  for  very  weighty  and  conclu- 
sive reasons ;  and  none  such  have  been  suggested  in  this 
case. 

It  follows,  therefore,  that  we  have  adopted  the  common 
law  upon  the  subject  of  wagers  as  altered  by  the  statute  of  9 
Anne,  c.  14,  by  the  first  section  of  which  it  is  enacted  **  that 
all  notes,  bills,  bonds  *  *  *  given  *  *  *  by  any 
person  or  persons  whatsoever,  where  the  whole  or  any  part 
of  the  consideration  *  *  *  shall  be  for  any  money  or 
other  valuable  thing  whatsoever,  won  by  gaming,  *  *  * 
shall  be  utterly  void,  frustrate,  and  of  none  effect,  to  all 
intents  and  purposes  whatsoever,"  etc.     (4  Bac.  Ab.  456.) 

This,  th^n,  is  the  law  of  this  state,  except  so  far  as  it  may 
be  controlled  by  our  own  statutes;  and  there  is  nothing  that 
I  am  aware  of  in  the  laws  of  Nevada  to  limit  its  opera- 
tion except  for  the  protection  of  a  bona  fide  assignee  for 
value  of  a  note  or  bond,  which  the  statute  of  Anne  makes 
absolutely  void. 

Taking  the  answer  of  Cook  for  true,  the  plaintiff  here  is 
not  a  hona  fide  assignee  for  value  of  the  note  sued  on,  and  a 
defense  which  would  have  been  good  against  the  payee  is 
good  against  him. 

The  word  used  in  the  statute  of  Anne  is  **  gaming,"  and 
that  used  in  Cook's  answer  and  affidavit  is  ''gambling;"  but 
they  are  defined  and  treated  as  synonymous.  (See  Burrill's 
and  Wharton's  Law  Dictionaries.) 

An  objection  is  made  to  the  answer  that  it  does  not  show 
what  particular  sort  of  gambling  the  money  in  question  was 
won  at.  But  this  is  an  objection,  if  valid,  to  be  taken  by 
special  demurrer  to  the  answer,  and  is  no  reason  for  deny- 
ing the  right  to  answer. 

The  judgment  should  be  reversed,  and  the  appellant 
allowed  to  file  his  answer  and  defend  the  action. 

It  is  so  ordered. 
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[No.  753.] 

C.  H.  CLAEK,  Appellant,  v.  MABK  STROUSE,  Re- 
spondent. 

Sebtioe  op  Notice  op  Appeai«. — Where  a  copy  of  the  notice  of  appeal  was 
served  on  the  attorneys  for  defendant  at  a  certain  time  and  place  by 
**  exhibiting  to  them  personally  the  said  copy  and  by  leaving  the  same 
in  a  conspicuous  place  in  their  office :"  Ileld,  a  substantial  compliance 
mth  the  statute. 

Extending  Time  to  File  Statement  on  Motion  fob  New  Tbial. — An 
order  signed  by  the  judge  extending  the  time  fixed  by  statute  for  filing 
a  statement  on  motion  for  a  new  trial,  must  not  only  be  signed,  but  must 
be  filed  with  the  papers  in  the  case,  or  entered  of  record  in  the  minutes 
of  the  court,  within  the  time  prescribed  by  statute. 

Amendment  of  Becobds  apteb  Ajdjoubnmknt  op  Tebm. — Aftei;  the  term  of 
court  expires,  the  records  cannot  be  amended,  unless  there  is  something 
in  the  record  to  amend  by. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  facts  are  stated  in  the  opinion. 

F.  F".  Drake,  for  Appellant. 

I.  The  statement  on  the  motion  for  a  new  trial  was  not 
filed  in  time  (practice  act,  sec.  197),  unless  the  second 
order  of  the  judge,  extending  time  to  defendant  to  file  his 
statement,  restored  the  statutory  waiver  and  saved  to 
respondent  his  right  to  the '  motion.  But  this  order  was 
coram  non  judice  and  void.  The  waiver  had  accrued  and 
the  subsequent  order  of  the  judge  did  not  restore  it.  (^Kil- 
lip  V.  Empire  31ill  Co.,  2  Nev.  35;  Whitman  v.  ShivericJc,  3 
Nev.  299;  Leech  v.  West,  2  Cal.  95;  Hegler  v.  HencMl,  27 
Cal.  491;  Thompson  v.  Lyyich,  43  Cal.  482;  Bear  River*  Co. 
V.  Boles,  24  Cal.  354;  Caldertvell  v.  Brooks,  28  Cal.  153; 
Seeley  v.  Sahastian,  3  Oregon,  563.) 

II.  The  date  of  the  order  would  be  presumed  to  be  of 
the  date  of  filing,  and  the  court  could  not  have  amended  at 
the  time  of  the  hearing  of  the  motion,  for  the  reason  that 
the  term  of  court  in  which  the  order  was  made  had  expired. 
{Killip  V.  l^mpire  Mill  Co.,  2  Nev.  35;  Branger  v.  Challis,  9 
Cal.  351;   Baldwin  v.  Kramer,  2  Nev.  583;    De  Castro  v. 
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Biclmrdswi,  25  Cal.  49;  Hegler  v.  HencMl,  27  Gal.  492; 
Bank  U.  S.  v.  Jfoss,  6  How.  39;  Lobdell  v.  Ball  (on  petition 
for  rehearing),  3  Nev.  522;  Boivers  v.  Beck,  2  Nev.  143; 
State  V.  National  Bank,  4  Nev.  358.) 

III.  But  granting  for  the  purposes  of  the.  argument  that 
ibis  record  order  of  the  judge  was  made  and  signed  on  or 
before  the  13th  of  April  (the  date  limited  in  the  first  order), 
still  it  did  not,  nor  could  it  be  endowed  with  validity  or 
force,  or  become  in  fact  an  **  order, '^  unless  filed  with  the 
clerk  within  the  time  limited  in  the  first  order  and  prior  to 
the  waiver.  (Carpente^^  y,  Thurston,  30  Cal.  123;  Campbell 
V.  Jones,  41  Cal.  515;  SchuKz  v.  Winie7%  7  Nev.  130.) 

IV.  Courts  have  invariably  enforced  a  rigid  observance 
of  the  statute  in  all  proceedings  under  the  code.  Uniformity 
and  certainty  in  practice  could  never,  otherwise,  be  estab- 
lished. {Estei'ly  V.  Larco,  24  Cal.  179;  Elsassery.  Hunter, 
26  Cal.  279;  Jenkins  v.  Frink,  27  Cal.  337;  Aram  v.  Shallen- 
herger,  42  Cal.  275;  Dean  v.  Pritchard,  9  Nev,  233;  McWil- 
liams  V.  Herschman,  5  Nev.  263;  White  v.  White,  6  Nev.  21; 
Sherman  v.  Shaio,  9  Nev.  151.) 

Mesick  &  Seely,  for  Eespondent. 

By  the  Court,  Hawley,  C.  J. : 

It  is  claimed  by  respondent  that  the  record  failed  to  show 
any  service  of  the  notice  of  appeal.  The  proof  of  service 
is  contained  in  an  affidavit  made  by  appellant's  counsel, 
'wherein  he  states,  that  on  the  10th  day  of  July,  1875,  be- 
tween the  hours  of  ten  o'clock  a.m.  and  four  o'clock  p.m., 
he  served  a  copy  of  the  notice  of  appeal  on  the  attorneys 
for  defendant,  by  **  exhibiting  to  them  personally  the  said 
copy,  and  by  leaving  the  same  in  a  conspicuous  place  in 
their  office."  The  statute  provides  the  manner  in  which 
service  must  be  made.  (1  Comp.  L.  1557,  1558,  1559.) 
When  personally  made  it  is  by  delivery  of  a  copy  to  the 
party  or  his  attorneys.  If  service  is  made  upon  the  attor- 
neys and  they  are  absent,  and  there  is  no  person  in  their 
office  having  charge  thereof,  it  may  be  made  by  leaving  a 
copy,  within  certain  hours,  in  a  conspicuous  place  in  the 
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office.  In  this  case,  it  appears  that  the  attorneys  were  pres- 
ent in  their  office;  hence,  the  service  should  have  been 
made  by  delivering  to  them  a  copy  of  the  notice;  and  if  so 
made,  this  fact  ought  to  have  been  so  stated  in  a  direct  way 
in  the  affidavit.  We  think,  however,  that  the  fair  and  rea- 
sonable construction  to  be  placed  upon  the  language  used 
in  the  affidavit  is,  that  appellant's  counsel  exhibited  the  copy 
to  the  attorneys  for  defendant,  and  then  left  it  with  them  in 
their  office,  and  that  this  amounted  to  a  delivery  to  them  of 
the  notice  as  required  by  section  496  of  the  practice  act. 

From  the  statement  on  appeal,  we  find  that  the  judgment 
in  this  case  was  entered,  in  favor  of  plaintiff,  on  the  24th 
day  of  March,  1875.  That  within  five  days  thereafter  the 
defendant  Strouse  gave  proper  notice  of  his  intention  to 
move  for  a  new  trial.  That  on  the  2d  day  of  April,  1875, 
the  time  for  filing  a  statement  on  motion  for  a  new  trial 
was,  by  an  order  of  the  district  judge  filed  in  said  cause, 
extended  until  the  13th  day  of  April,  1875.  That  on  the 
16th  day  of  April,  1875,  an  order  of  the  district  judge,  bear- 
ing no  date,  was  filed,  extending  the  time  until  the  23d  day 
of  April,  1875.  The  statement  on  motion  for  a  new  trial 
was  also  filed  on  the  16th  day  of  April,  1875.  These  pro- 
ceedings occurred  during  the  March  term  of  the  court. 

At  the  June  term  of  the  court,  to  wit,  on  the  3d  day  of 
July,  1875,  the  cause  was  called  for  hearing  upon  defend- 
ant's motion  for  a  new  trial,  at  which  time  counsel  for 
plaintiff  moved  to  strike  from  the  files  the  statement  on  mo- 
tion for  a  new  trial  upon  the  ground,  among  others,  that  the 
last  order  of  the  judge  extending  the  time  to  file  the  state- 
ment was  extra-judicial  and  void.  Whereupon  the  court, 
against  the  objection  of  plaintiff's  counsel,  allowed  the  de- 
fendant to  offer  testimony  tending  to  prove  that  said  order 
was  made  on  the  13th  day  of  April,  1875.  On  the  10th  day 
of  July,  1875,  the  court  granted  a  new  trial,  from  which 
order  this  appeal  is  taken. 

Even  if  we  should  concede  the  admissibility  of  the  testi- 
mony offered  to  establish  the  date  when  the  order  was 
signed,  we  thiuk  it  would  not  benefit  the  respondent.  We 
are  of  opinion,  that  an  order  signed  by  the  judge,  extending 
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the  time  fixed  by  statute  for  filing  a  statement  on  motion  for 
a  new  trial,  must  not  only  be  signed,  but  must  be  filed  with 
the  papers  in  the  case,  or  entered  of  record  in  the  minutes 
of  the  court,  within  the  time  prescribed  by  statute.  (Camp- 
helix.  Jones,  41  Cal  518.) 

In  this  case,  as  the  court,  by  its  first  order,  had  extended 
the  time  for  filing  the  statement  until  and  including  the  13th 
(lay  of  April,  1875,  the  second  order  must  not  only  have 
been  signed,  but  must  have  been  filed  within  that  time.  No 
proof  was  offered  tending  to  show  that  it  had  been  so  filed. 

But  the  objection  made  by  appellant  was  well  taken,  and 
ought  to  have  been  sustained.  The  record  could  not  be 
amended  after  the  expiration  of  the  term,  except  upon 
proceedings  instituted  for  that  purpose  prior  to  the  expira- 
tion of  the  term.  If  a  motion  had  been  made  to  correct  the 
date  in  the  order  of  the  judge  during  the  term  of  court  at 
which  it  was  filed,  the  court  would  have  been  authorized  to 
hear  testimony,  and  to  correct  the  record  so  as  to  conform 
to  the  facts.  But  after  the  term  expired,  the  record  could 
not  be  amended  unless  there  was  something  in  the  record 
to  amend  by. 

This  general  principle  is  well  settled  by  the  decisions  in 
this  state.  {Killipv.  The  Empire  Mill  Co,,  2  Nev.  34;  Lobdell 
y.IIall,  3  Nev.  623;  The  State  of  Nevada  y.  T/ie  First  Na- 
tional Bank  of  Nevada,  4  Nev.  358;  and  in  California,  De 
Castro  V.  Richardson,  25  Cal.  51.) 

It  necessarily  follows  that  the  court  erred  in  not  granting 
plaintiff's  motion  to  strike  from  the  files  the  statement  on 
motion  for  a  new  trial.  The  judge  having  extended  the 
time  to  file  the  statement  until  the  13th  day  of  April, 
1875,  and  no  order  appearing  in  the  records  of  the  case  to 
have  been  made  before  the  expiration  of  that  date,  and  no 
statement  having  been  filed  within  that  time,  the  defendant 
must  be  considered  as  having  waived  his  right  to  file  a  state- 
ment (practice  act,  sec.  197) ;  and  the  court,  as  was  said  by 
Currey,  J.,  in  Hegeler  v.  Ilenckell,  **was  powerless  to  rescue 
the  case  from  the  consequences  of  the  defendant's  default." 
(27  Cal.  494;  Whiteman  v.  Shiverick,  3  Nev,  299;  Campbell 
V.  Jmies,  supra,)  It  is  not  claimed  that  any  error  appears  in 
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the  judgment-roll;  and  as  there  was  no  statement  on  motion 
for  a  new  trial  which  could  be  regarded  by  the  court,  the 
order  granting  a  new  trial  must  be  reversed. 
It  is  so  ordered. 


[No.  724.] 

GEOKGE  W.  PHELPS,  Eespondent,  v.  JAMES  DUFFY, 

Appellant. 

FoEEiON  Judgment — Jurisdiction  Need  not  be  Alleged. — In  bringing  suit 
upon  a  judgment  recovered  in  a  sister  state  it  is  not  necessary  to  allege 
in  the  complaint  that  the  court,  in  ^vhich  the  judgment  was  rendered, 
had  jurisdiction  either  of  the  subject-matter  of  the  action,  or  of  the 
defendant.    "Want  of  jurisdiction  is  matter  of  defense. 

Idem — Practice  Act. — If  section  59  of  the  practice  act  applies  to  foreign 
judgments,  then  the  complaint  is  sufficient  in  this  case,  for  the  reasou 
that  it  conforms  to  the  provision  of  this  section. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  are  stated  in  the'  opinion. 

T.  TV.  W.  Davies  and  TIios.  WelU,  for  Appellant. 

I.  The  complaint  in  this  cause  is  radically  defective. 
There  is  no  exemplification  of  the  judgment  sued  upon,  nor 
is  there  any  allegation  that  the  foreign  court  was  a  court  of 
record,  or  of  general  jurisdiction,  or  that  it  had  jurisdiction 
of  the  subject-matter  in  this  case.  Jurisdiction  must 
appear  by  the  record,  and  is  not  to  be  presumed.  {Fisher  v. 
Lane,  3  Wilson,  303;  Buchanan  v.  Bucker,  9  East,  192; 
Thurber  v.  Blackbovrne,  1  N.  H.  242;  Hall  v.  Williams,  1 
Fairf.  278,  286;  Kane  v.  CooJc,  8  Cal.  449;  Aldrich  v.  Kin- 
ney y  4  Conn.  380;  Hall  v.  Williams,  6  Pick.  232;  Kibbe  v. 
Kibbe,  Kirby's  Eep.  119;  Bobinson  v.  Wartts  Exrs.,  8  Johns. 
86;  Bissell  v.  B7nggs,  9  Mass.  462;  Bogers  v.  Coleman,  Hard- 
ing's Eep.  423;  Benton  v.  Burgot,  10  Sergt.  &  E.  242;  J5or- 
den  V.  Fitch,  15  Johns.  121;  Goodrich  y.' Jenkins,  6  Ohio, 
43;  Givin  v.  McCarroll,  1  Sm.  &  Mar.  368;  Steen  v.  Steen  et 
al,  3  Cushman,  513;  Smith  v.  Smith,  17  111.  480;  1  Smith's 
L.  Cases,  part  2,  1021  et  seq.) 
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In  the  cases  cited  by  respondent,  it  appears  in  every  case 
that  the  court  pronouncing  judgment  was  a  court  of  record^ 
aoci  that  therefore  presumption  was  indulged  as  to  the  regu- 
larity of  the  proceedings. 

II.  Section  S9  of  the  civil  practice  act  of  this  state  is 
intended  to  apply  to  domestic  judgments. 

A  similar  section  (161)  of  the  New  York  code  has  been  so 
construed.  {Uollistei^  v.  Hollisier,  10  Howard  B.  K.  539; 
Corwin  v.  31erriit;  3  Barb.  341.) 

Lewis  dt  Deal,  for  Respondent. 

I.  It  is  only  necessary  to  allege  jurisdiction  in  thp  court 
in  which  the  judgment  upon  which  the  action  was  brought 
in  the  case  of  a  court  whose  title  indicates  that  it  may  be 
one  of  limited  jurisdiction.  Want  of  jurisdiction  is  matter 
of  defense.  (1  Estee's  PI.  and  Forms,  450,  and  cases 
there  cited;  1  Abbott's  Forms,  333;  JVheelei' \.  Raymond,  8 
Cowen,  314;  Low  v.  Burroivs,  12  Cal.  188.) 

II.  It  appears  from  the  face  of  the  complaint  that  the 
judgment  was  entered  in  a  court  having  general  jurisdic- 
tion. {Fort  V.  Stevens,  17  Wend.  487;  1  Chitty  on  Plead. 
371.) 

III.  The  complaint  in  this  case  is  in  accordance  with  the 
provisions  of  section  1122,  Comp.  Laws.  This  applies  to 
the  judgment  of  a  foreign  court.  (Halstead  v.  Blade,  17 
Abb.  Pr.  228.) 

By  the  Court,  Beatty,  J. : 

This  is  a  suit  upon  a  judgment.  There  was  a  general 
demurrer  to  the  complaint,  which  was  overruled,  with  leave 
to  answer.  Failing  to  answer  in  time,  the  defendant  was 
defaulted,  and  judgment  thereupon  entered  for  the  plaintiff. 
On  appeal  from  the  judgment,  the  only  question  presented 
is  this:  Does  the  complaint  state  facts  sufficient  to  consti- 
tute a  cause  of  action  ?  The  specific  objection  to  the  com- 
plaint urged  upon  the  argument  is,  that  it  does  not  show 
that  the  court  in  which  the  judgment  is  alleged  to  have  been 
recovered  had  jurisdiction  either  of  the  subject-matter  of  the 
action  or  of  the  defendant.   The  portion  of  the  complaint  to 
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which  this  objection  applies  is  as  follows:  ** That  on,  etc.,  at 
the  city  and  county  of  San  Francisco,  state  of  California,  in 
the  district  court  of  the  fourth  judicial  district  of  the  state  of 
California  in  and  for  the  said  city  and  county  of  San  Fran- 
cisco, in  an  action  therein  pending  between  plaintiff  and 
defendant,  said  court  last  above-mentioned,  duly  adjudged 
that  plaintiff  should  have  and  recover,"  etc. 

In  support  of  the  demurrer,  we  have  been  referred  to  a 
great  many  cases  in  which  it  has  been  held  that  a  judgment 
has  no  validity  outside  of  the  state  in  which  it  has  been  ob- 
tained, unless  the  court  by  which  it  was  given  had  jurisdic- 
of  the  .subject-matter  and  of  the  parties.  This  proposition 
is  not  disputed;  and  there  can  be  no  doubt  that,  in  an  action 
of  this  kind,  where  the  fact  of  jurisdiction  is  put  in  issue  by 
proper  pleadings,  the  plaintiff  must  fail  at  the  trial,  unless 
he  can  show  the  facts  necessary  to  confer  jurisdiction.  But 
whether  jurisdiction  must  be  alleged  in  the  complaint, 
either  in  general  terms  or  by  specific  averment  of  the  facts 
necessary  to  confer  it,  is  another  question.  •  Very  few  of 
the  cases  cited  by  appellant  touch  this  question;  and  there 
is  but  one  in  which  it  was  directly  involved  and  decided. 
That  was  the  case  of  McLanglilin  v.  Nichols  (reported  in  13 
Abb.  Pr.  K.  244),  decided  by  the  supreme  court  of  the 
second  district  of  New  York.  No  other  case  that  has  fallen 
under  my  observation  goes  to  the  same  extent;  and  that 
case  is  scarcely  reconcilable  with  the  decisions  of  other 
courts  of  higher  authority  in  New  York.  It  has,  however, 
led  both  Wait  and  Abbott,  in  their  works  upon  forms  and 
practice,  to  state  the  rule  to  be  that  the  complaint,  in  this 
class  of  actions,  must  at  least  show  that  the  court  in  which 
the  judgment  was  rendered  was  a  court  of  general  jurisdic- 
tion. Estee  states  the  rule  otherwise.  In  view  of  this  di- 
versity of  opinion,  it  becomes  important  to  inquire  what 
were  the  approved  precedents  for  declarations  upon  foreign 
judgments  in  England  before  the  new  rules  of  pleading  in- 
troduced by  the  adoption  of  the  code. 

These  precedents  will  be  found  in  the  second  volume  of 
Chitty's  Pleadings,  pp.  244  and  413;  and  neither  those  in 
debt  (which  was  the  proper  form  of  action  on  the  judgment 
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of  a  sister  state)  nor  those  in  assumpsit  contain  any  allega- 
tion as  to  the  jurisdiction  of  the  court.  These  precedents 
are  founded  upon  decisions  made  before  and  about  the  time 
of  the  revolution  by  the  courts  of  highest  authority  in 
England.  In  framing  them,  Mr.  Chitty  had  the  case  of 
Walker  v.  Witter  (1  Doug.  5),  decided  by  Lord  Mansfield  in 
the  King's  Bench  in  1778,  directly  in  view,  and  the  form  he 
gives  of  a  declaration  in  debt  upon  a  Jamaica  judgment  is 
taken  from  the  declaration  in  that  case,  leaving  out  what 
the  court  there  decided  to  be  surplusage  ;  among  other 
things,  the  statement  that  the  court  in  Jamaica  was  a  court 
of  record. 

The  authority  of  Mr.  Chitty  upon  questions  of  pleading 
has  always  been  very  high,  and  there  can  be  np  doubt  that 
his  precedents  have  been  generally  followed  in  this  country 
in  the  numerous  actions  upon  state  judgments  that  have 
been  brought  since  their  publication.     The  fact  that  but 
one  case  can  be  found  in  which  the  form  of   declaration 
sanctioned  by  him  has  been  held  substantially  defective,  is 
the  strongest  sort  of  proof  that  it  is  generally  esteemed  suffi- 
cient.    In  fact,  it  is  clearly  to  be  implied  from  the  language 
of  many  of  the  cases  that  want  of  jurisdiction  is  matter  of 
defense.     It  seems  to  be  established   that  defendant  can 
take   advantage  of  it  by  pleading  the  general   issue;  but 
there  never  could  have  been  any  question  of  this,  as  there 
frequently  has  been,  if  it  had  been  considered  necessary 
that  the  declaration  should  allege  jurisdiction. 

The  case  of  Kibhe  v.  Kihhe  (Kirby,  119),  was  decided  in 
Connecticut  in  1786,  before  Chitty  wrote,  but  after  Lord 
Mansfield's  decision  in  Witter  v.  Walker,  siipra.  The  attorneys 
in  that  case  certainly  did  not  understand  the  rule  to  be  as 
contended  for.  For  the  defendant  having  pleaded  specially 
want  of  jurisdiction  in  the  foreign  court,  the  plain tiflF  repiiec? 
the  facts  which  he  claimed  gave  jurisdiction.  Issue  in  law 
was  finally  joined  upon  demurrer  to  the  sur-rejoinder. 

Of  course,  under  the  rule  that  judgment  must  be  given 
upon  the  whole  record  against  the  party  who  has  committed 
the  first  fault  in  pleading,  it  was  proper  for  the  court  to 
pronounce  upon  the  sufficiency  of  the  declaration.     This 
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they  did,  and  decided  that  it  was  fatally  defective,  because 
it  did  not  allege  facts  necessary  to  confer  jurisdiction.  It 
is  evident,  however,  that  this  point  was  not  necessarily 
in  question,  because  the  pleadings  subsequent  to  the  decla- 
ration showed  affirmatively  that  the  foreign  court  did  not 
have  jurisdiction.  ^ 

The  case  of  llmrher  v.  Blackhourne  (IN.  H.  242),  was 
also  decided  upon  the  ground  that  the  record  did  not  show 
jurisdiction  in  the  foreign  court.  But  I  am  inclined  to 
infer,  from  the  language  of  the  opinion,  that  the  judgment  in 
that  case  had  been  pleaded  with  a  profert,  and  set  out  upon 
oyer  demanded,  and  that  the  record  spoken  of  was  not  the 
pleadings  in  that  case,  but  the  exemplified  judgment  of  the 
foreign  court.  But  however  this  may  be,  there  are  no  other 
cases  that  support  the  appellant,  and  the  authority  of  these 
cases  is  very  weak  against  the  strong  negative  testimony  in 
favor  of  the  correctness  of  Chitty's  forms. 

The  case  of  Newell  v.  Netoton  (10  Pick.  470),  is  not  in 
point,  for  that  involved  the  sufficiency  of  a  plea  in  abate- 
ment, upon  the  ground  of  the  pendency  of  another  action 
for  the  same  cause  in  another  state.  Pleas  in  abatement 
are  judged  by  stricter  rules  than  declarations;  they  must 
be  certain  to  every  intent,  and  defects  in  them  may  be 
reached  by  general  demurrer,  which  in  declarations  can 
only  be  reached  by  special  demurrer. 

The  case  of  Wheeler  v.  Raymond  (8  Cowen,  311),  also  in- 
volved the  sufficiency  of  the  same  plea,  and  it  was  sus- 
tained. A  fortiori  a  declaration  in  substance  the  same 
would  have  been  held  good.  Yet,  in  that  case  it  was  not 
alleged  that  the  Vermont  court  was  one  of  general  jurisdic- 
tion; neither  were  all  the  facts  necessary  to  confer  jurisdic- 
tion alleged.  This  was  one  of  the  objections  taken  to  the 
plea,  and  in  reference  to  which  the  court  says  (p.  314)  : 
'*  In  pleading  the  judgments  of  courts  of  limited  jurisdic- 
tion, it  is  necessary  to  state  the  facts  upon  which  the  juris- 
diction of  such  courts  is  founded;  but  with  respect  to  courts 
of  general  jurisdiction,  such  averments  are  not  necessary." 
From  which  it  appears  that  in  the  absence  of  any  allegation 
on  the  subject,  the  court  in  Vermont  was  presumed  to  be  a 
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court  of  general  jurisdiction.  This  was  certainly  in  conflict 
with  the  case  of  McLaughlin  v.  Nichols  supra,  (See  also  17 
Wend.  485.) 

Mj  conclusiofi  is,  that  the  complaint  in  this  case  is  suffi- 
cient, without  reference  to  any  of  the  provisions  of  our 
practice  act.  If  section  59  applies  to  suits  upon  foreign 
judgments,  as  is  held  in  Halstead  v.  Black  (17  Abb.  Pr.  R. 
227),  and  there  is  no  decision  to  the  contrary,  it  is  suffi- 
cient, for  the  reason  that  it  conforms  to  the  provisions  of 
that  section. 

Judgment  affirmed. 
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[No.  709.] 

IN  THE  MATTER  OF  THE  ESTATE  AND  GUAEDIAN- 
SHIP  OF  MAKT  WINKLEMAN,  A  MINOR.  JOHN 
C.  BADENHOOF,  Appellant,  v.  J.  R.  JOHNSON, 

Respondent. 

Appointment  OF  Guardian — Interest  op  Minob.- -In  the  appointment  of  a 
guardian  the  interest  of  the  minor  is  the  paramount  consideration.  The 
parental  request  is  entitled  to  great  weight  and  ought  to  prevail  unless 
good  reason  to  the  contrary  be  shown. 

Idem— How  Made. — The  district  judge  has  no  authority  to  appoint  any  per- 
son guardian  of  the  person  or  estate  of  a  minor  except  upon  a  wiitten 
petition  in  his  behalf  and  after  notice  of  his  application. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Douglas  County. 
The  facts  are  stated  in  the  opinion. 

Robert  M.  Clarice^  for  Appellant. 
G,  P,  Harding,  for  Respondent. 

By  the  Court,  Beatty,  J. : 

Mary  Winklemau,  an  infant,  was  left  an  orphan  by  the 
death  of  her  father  on  the  5lh  of  February,  1874.  The 
respondent  petitioned  to  be  appointed  guardian  of  her 
person  and  estate,  and  was  so  appointed  on  February  10, 
1874.    The  order  appointing  him  was  reversed  by  this  court 
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on  tlie  appeal  of  the  present  appellant  upon  the  ground  that 
it  had  been  made  without  notice  to  the  relatives  of  the 
minor.     (See  9  Nev.  303.) 

Afterwards  respondent  and  appellant  each  filed  a  petition 
in  his  own  behalf  to  be  appointed  guardian,  and  notice  to 
the  relatives  was  given.  The  hearing  of  these  petitions  was 
continued  from  time  to  time,  and  finally  both  were  heard 
together.  At  the  hearing  a  larg6  amount  of  testimony  was 
offered  by  each  of  the  applicants  for  the  purpose  of  prov- 
ing his  own  fitness  for  the  trust  and  the  unfitness  of  the 
other.  The  district  judge  thereupon  appointed  respondent 
guardian  of  the  estate  of  the  minor,  and  the  respondent 
and  appellant,  jointly  with  a  Mr.  Frevert,  guardian  of  her 
person.  From  these  orders  the  appeal  is  taken.  There  is  no 
properly  authenticated  statement  on  appeal,  but  by  stipula- 
tion of  the  parties  certain  testimony  embodied  in  the  tran- 
script, is  to  be  considered  by  the  court  for  the  purpose  of 
determining  whether  the  judgment  and  decision  Of  the  court 
was  contrary  to  law  in  any  respect. 

It  is  contended  in  the  first  place  that  the  court  erred  in 
refusing  to  appoint  appellant,  and  in  appointing  respondent, 
because  it  was  the  dying  request  of  the  father  of  the  minor 
that  appellant  should  be  appointed.  But  the  law  is,  that 
the  interest  of  the  minor  is  the  paramount  consideration; 
and  although  the  parental  request  is  entitled  to  gi:eat  weight, 
and  ought  to  prevail  in  the  absence  of  good  reasons  to  the 
contrary,  yet  it  is  not  conclusive,  and  must  be  disregarded 
when  the  interests  of  the  ward  plainly  require  it.  (See  9 
Nev.  303,  and  authorities  cited  by  appellant  in  that  case.) 
Whether  the  testimony  in  this  case  was  sufficient  to  justify 
the  district  court  in  refusing  to  appoint  the  person  desig- 
nated by  the  dying  request  of  the  father,  is  a  question  which 
the  condition  of  the  record  and  the  terms  of  the  stipulation 
above  mentioned  preclude  us  from  considering. 

The  only  other  point  relied  upon  is  that  the  court  erred 
in  appointing  Frevert  one  of  the  joint  guardians  of  the 
minor's  person.  Frevert  had  filed  no  petition  to  be  ap- 
pointed, and  of  course  no  notice  of  an  application  by  him 
had  been  given  to  the  relatives.     It  is  argued  that  the  pro- 
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bate  judge  has  no  authority  to  appoint  any  person  guardian 
of  the  person  or  estate  of  a  minor  except  upon  a  written 
petition  in  his  behalf,  and  after  notice  of  his  application. 
This  seems  to  be  a  fair  if  not  the  only  construction  of  the 
law  (Comp.  L.,  sec.  833),  and  clearly  appears  to  be  the 
safest  and  the  best;  for  to  hold  that  upon  the  petition  of  A. 
and  notice  thereof  to  the  relatives,  B.  or  C.  could  be  ap- 
pointed guardian,  might  often  deprive  those  interested  of 
any  opportunity  of  opposing  an  improper  appointment.  It 
follows,  from  this  view  of  the  law,  that  the  appointment  of 
Frevert  was  erroneous.  But  the  difficult  and  embarrassing 
question  remains;  what  order  ought  this  court  to  make 
under  the  circumstances?  There  seems  to  be  little  doubt 
that  if  the  appointment  of  Frevert  as  one  of  the  joint  guar- 
dians of  the  person  is  set  aside,  the  appointment  of  the 
other  joint  guardians  should  also  be  set  aside,  because  we 
cannot  know  that  either  would  have  been  appointed  except 
in  conjunction  with  the  other  two.  But  the  appointment  of 
Johnson  as  sole  guardian  of  the  estate,  although  embraced 
in  the  same  order  by  which  the  joint  guardians  of  the  per- 
son were  appointed,  is  really  an  independent  act;  and  as  the 
statute  authorizes  the  appointment  of  separate  guardians  of 
the  person  and  estate,  it  does  not  seem  very  clearly  to  fol- 
low that  because  one  part  of  the  order  is  invalid  it  should 
be  wholly  set  aside.  We  have  concluded,  however,  after 
much  consideration,  that,  as  the  estate  of  the  minor  must  be 
subjected  to  the  cost  of  another  proceeding  for  the  appoint- 
ment of  a  guardian  or  guardians  of  her  person,  and  as  the 
hearing  of  that  application  will  involve  all  the  matters  in 
controversy  in  this  proceeding,  and  since  the  selection  of  a 
guardian  for  the  person  may  be  in  some  measure  dependent 
upon  the  guardianship  of  the  estate,  it  would  be  better  to 
reverse  the  order  completely  and  remit  the  whole  matter  to 
the  unembarrassed  discretion  of  the  district  judge. 

The  order  appealed  from  is  reversed  and  the  cause  re- 
manded, with  leave  to  appellant,  resp(mdent  and  all  parties 
interested  to  make  application  for  the  guardianship;  per- 
sonal notice  of  the  hearing  to  be  served  on  the  relatives  and 
those  entitled  to  notice  at  least  five  days  before  the  same  is 
brought  on. 
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Argnment  for  Petitioner. 
[No.  771.1 

Ex  Parte  PETER  LAEKIN. 

Continuance  of  Ckiminal  Cask  fob  the  Teem — Section  2207  Compiled 
Laws. — In  construing  section  582  of  the  crimiuul  practice  act:  Held, 
that  the  fact  that  a  disastrous  fire  had  occurred  destroying  the  court« 
house  and  so  much  of  the  city  of  Virginia  as  to  render  it  impossible  for 
the  court  to  find  a  suitable  room  in  which  to  meet,  was  sufficient  to  au- 
thorize the  court  to  continue  the  trial  of  causes  fpr  the  term . 

Idem. — Courts  usually  require,  and  ordinarily  should  require,  a  showing  to 
be  made  bj'  affidavits,  in  order  to  continue  causes  for  the  term,  when 
such  continuance  is  objected  to  by  either  party;  but  when  a  condition  of 
affairs  exists  that  is  notorious,  and  about  which,  from  its  very  nature, 
there  could  be  no  conflict,  the  court  is  authorized,  of  its  own  motion, 
to  continue  the  causes  for  the  term.  (JEa;  Parte  Stanley^  4  Nev.  116, 
affirmed.) 

Setting  Causes  for  Teial  dubing  the  Term. — The  regulation  of  the  busi- 
ness of  the  term  is  a  matter  exclusively  within  the  control  of  the  judge, 
and  cannot  be  interfered  with  by  this  court  upon  a  writ  of  habeas  corpus. 

Section  582  of  Criminal  Practice  Act  Construed. — Section  582  of  the 
criminal  practice  act  (1  Comp.  L.  2207)  is  intended  to  prevent  arbitrary, 
willful  or  oppressive  delays;  and  whenever  this  appears  to  be  the  case, 
the  defendant  is  entitled  to  be  discharged. 

Habeas  Corpus  before  the  Supreme  Court. 
The  facts  are  stated  in  the  opinion. 

Louis  Branson  and  L.  T.  Cotvie,  for  Petitioner. 

I.  No  showing  was  made,  and  no  reason,  in  fact,  given 
for  either  of  the  orders  made  by  the  court  adjourning  the 
hearing  of  the  case. 

II.  The  record  in  this  case  does  not  show  that  the  de- 
struction of  the  indictment  by  fire,  or  the  sickness  of  the 
district  attorney,  were  in  fact  the  causes  or  reasons  that 
moved  the  mind  of  the  court  to  make  the  orders,  nor  were 
they  the  real  reasons,  in  fact,  which  lay  at  the  foundation 
of  the  orders. 

III.  The  cause  not  having  been  tried  at  the  October 
term,  and  no  showing  made,  and  no  reason  in  fact  existing 
for  the  order  of  October  28,  the  district  court  had  but  one 
duty  to  perform — to  dismiss;  and  having  refused  to  do  this, 
the  prisoner's  right  to  be  discharged  from  custody  became 
absolute  and  unequivocal. 
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IV.  The  orders  of  the  court  being  on  their  face  void,  the 
record  cannot  be  helped  by  proving  facts  not  judicially  es- 
tablished at  the  time  of  the  making  of  the  orders,  and  which 
might  or  might  not  have  entered  into  the  consideration  of 
the  court  at  the  time  of  making  the  orders  complained  of, 
and  which  have  not  been  shown  to  have  entered  into  the 
mind  of  the  court,  either  by  ''showing,"  or  of  the  court's 
own  knowledge.  In  support  of  these  views  counsel  cite 
Comp.  Laws,  sees.  1058,  1684,  2207;  Whart.  Am.  Laws, 
sees.  2922,  2923;  1  Archibald,  566,  572;  Commonwealth  y. 
Phelps,  16  Mass.  425;  Ex  parte  Stanley,  4  Nev.  113;  Greenes 
Case,  1  Eob.  731. 

<  ■    • 

J,  R,  Kittrelly  Attorney-General,  and  Lindsay  &  Dickson, 

for  the  State. 

By  the  Court,  Hawley,  C.  J.  : 

Petitioner  having  been  indicted  at  the  Juno  term,  A.  D. 
1875,  of  the  district  court  in  Storey  county,  and  not  having 
a  trial  at  the  next  term  of  the  court,  asks  to  be  discharged 
from  custody  in  pursuance  of  section  582  of  the  criminal 
practice  act,  which  provides:  '*If  a  defendant,  indicted  for 
a  public  oflfense,  whose  trial  has  not  been  postponed  upon 
his  application,  be  not  brought  to  trial  at  the  next  term  of 
the  court  at  which  the  indictment  is  triable,  after  the  same 
is  found,  the  court  shall  order  the  indictment  to  be  dis- 
missed, unless  good  cause  to  the  contrary  be  shown."  (1 
Comp.  L.  2207.) 

It  was  argued  by  counsel  for  the  state  that  this  question 
could  not  be  raised  upon  habeas  corpus,  and  it  was  so  decided 
in  Ex  parte  Walton  (2  Whart.  501),  upon  the  ground  that  the 
power  to  dismiss  is  confined  to  the  court  in  which  the  in- 
dictment is  pending.  But  in  Green  v.  The  Commonioealth  (1 
Robinson,  731),  it  was  held  by  a  majority  of  the  judges,  in 
construing  a  similar  statute,  that  as  the  prisoner  was  entitled 
by  law  to  his  discharge,  and  as  the  court  below  had  failed 
to  make  the  order,  the  prisoner  was  entitled  upon  habeas 
corpus  to  be  discharged  from  bail,  and  it  was  so  ordered. 
As  we  are  of  opinion  that  petitioner  is  not  entitled  to  his 


92  Ex  Parte  Larkin.  [Sup.  Ct. 

Opinion  of  the  Court — Hawley,  0.  J. 

discharge  upon  the  facts  presented,  it  is  unnecessary  to  de- 
termine this  question,  and  we  therefore,  for  the  present, 
waive  it. 

Petitioner  was  indicted  on  the  16th  day  of  September, 
1875,  arraigned  on  the  17th,  and  entered  his  plea  of  not 
guilty  on  the  20th  of  the  same  month,  when  the  further 
hearing  of  said  cause  was  continued  until  the  October  term. 
On  the  12th  of  October  the  cause  was  called  for  trial,  and 
after  two  days  of  unsuccessful  efforts  to  obtain  an  impartial 
jury  the  cause  was  continued  until  the  18th  of  October, 
when,  by  the  consent  of  the  respective  parties,  it  was  con- 
tinued until  the  6th  of  December,  1875.  So  far,  it  is  ad- 
mitted that  the  court  proceeded  with  all  due  and  reasonable 
dispatch  in  order  to  give  the  defendant  a  speedy  trial. 

On  the  28th  day  of  October,  1875,  the  court  met,  and 
after  reciting  the  fact  that  the  court  "  having  adjourned  on 
the  25th  day  of  October,  a.  d.  1875,  until  the  26th  day  of 
October,  A.  D.  1875,  at  the  hour  of  10  o'clock  A.  M.,  and  at 
said  day  and  hour  the  court  being  unable  to  meet  by  reason 
of  the  fire  which  consumed  the  court-house  and  court-room, 
now,  at  this  date,  *  *  *  being  as  soon  a  time  as  the 
court  could  meet,  and  as  soon  a  time  as  a  suitable  place 
could  be  obtained  after  the  said  fire,  the  court  meets  at  num- 
ber sixty-six  South  C  street,  in  the  city  of  Virginia,  county 
of  Storey  and  state  of  Nevada,''  the  minutes  of  the  court 
show  that  orders  were  made  providing  for  the  substitution 
of  papers  and  pleadings  in  the  place  of  originals  that  were 
destroyed  by  the  fire.  After  which  the  following  orders, 
that  are  objected  to  by  petitioner,  appear: 

**In  the  JMatter  of  vacating  Orders,  etc. 

**  On  motion  of  W.  E.  F.  Deal,  Esq.,  the  members  of  the 
bar  consenting  thereto,  it  is  ordered  by  the  court  that  all 
orders  heretofore  made  by  the  court  at  this,  the  October, 
term  of  said  court,  setting  causes  for  trial,  be  vacated,  and 
the  same  are  hereby  vacated  and  set  aside.  Louis  Branson, 
Esq.,  attorney  for  defendant  in  the  cause  of  the  State  of  Ne- 
vada V.  Petev  Larhin,  excepts  to  said  order,  continuing  said 
cause,  on  the  part  of  said  defendant." 
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"In  the  Matter  of  continuing  Causes,  etc. 

**  On  motion  of  Jonas  Seeley,  Esq.,  the  members  of  the 
Storey  county  bar  consenting  thereto,  it  is  ordered  by  the 
court  that  the  trial  of  all  causes  at  this  term  of  said  court 
(except  on  stipulation)  be  and  the  same  are  hereby  con- 
tinued until  the  January  term,  A.  D.  1876,  of  this  court." 

*'In  the  Matter  of  Excusing  Trial  Jurors. 

Now,  it  appearing  to  the  court,  that  there  is  no  more  use 
for  trial  jurors  at  this  term,  it  is  ordered  by  the  court  that 
all  trial  jurors  at  this  term  be,  and  the  same  are  hereby 
excused  for  the  term,  liouis  Branson,  Esq.,  excepts  to  said 
order  on  the  part  of  Peter  Larkin,  the  defendant,  in  the 
cause  of  the  State  of  Nevada  v.  Peter  Larkin,'' 

Upon  the  same  day  an  order  was  made  requiring  the 
county  commissioners  to  provide  a  suitable  room  for  the 
court  to  hold  its  meetings  in. 

The  fact  that  a  disastrous  fire  had  occurred,  destroying 
the  court-house  and  so  much  of  the  city  of  Yirginia  as  to 
render  it  impossible  for  the  court  to  find  a  suitable  room  in 
which  to  meet,  was,  in  our  judgment,  sufficient  to  authorize 
the  court,  in  the  exercise  of  its  sound  discretion,  to  make 
said  orders.  Recognizing  the  unsettled  condition  of  affairs 
after  such  a  fire,  the  members  of  the  bar,  with  but  one 
exception,  consented  to  said  orders  being  made,  consider- 
ing, as  they  doubtless  did,  that  a  public  necessity  existed 
therefor. 

The  cause  which  induced  the  court  to  make  said  orders 
was  not,  as  is  alleged  in  the  petition,  "for  the  personal 
convenience  of  the  court."  The  orders  were  made  in  conse- 
quence of  a  great  public  calamity  that  had  befallen  the  city, 
and  in  obedience  to  the  wishes  of  the  members  of  the  bar, 
who  were  sufferers  b}'-  the  fire,  and  were  evidently  made  to 
promote — not  to  hinder — the  interests  of  public  justice. 
The  petitioner  is  not  in  a  condition  to  complain.  If  he  has 
endured  hardships  by  being  so  long  incarcerated  in  the 
county  jail,  it  was  by  no  oppressive  act  or  fault  of  the  dis- 
trict court;   but  was  incident  to  his  situation  and  to  the 
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chaotic  condition  of  affairs  existing  in  Virginia  City  after 
said  fire. 

The  objection  of  petitioner's  counsel  was  not,  however, 
so  much  that  the  facts  did  not  justify  the  orders  as  that 
there  was  no  showing  made  by  the  prosecution;  no  affidavit 
for  continuance.  This  position  is  alike  untenable.  The 
fact  of  the  fire,  the  destruction  of  the  court-house  and  court- 
room, was  as  well  known  to  the  judge  as  if  it  had  been  pre- 
sented by  affidavits  from  every  resident  of  the  city;  that 
there  had  been  such  a  fire  was  a  matter  of  ocular  demon- 
stration and  needed  no  proof.  Courts  usually  require,  and 
ordinarily  should  require,  a  showing  to  be  made  by  affi- 
davits in  order  to  continue  causes  for  the  term  when  such 
orders  are  objected  to  by  either  party;  but  when  a  condition 
of  affairs  exists  that  is  notorious,  and  about  which,  from  its 
very  nature,  it  is  apparent  there  could  be  no  conflict,  it 
would  be  an  idle  ceremony  to  require  affidavits  setting 
forth  the  existence  of  such  fact  in  order  to  authorize  the 
court  to  act. 

Suppose  that  when  court  is  in  session  a  fire  breaks  out  in 
the  building  and  is  witnessed  by  the  judge,  would  any  one 
question  his  authority  to  adjourn  court  of  his  own  motion 
until  the  danger  was  over,  without  requiring  an  affidavit 
showing  that  the  building  was  on  fire  ?  In  such  a  case 
would  it  not  be  absurd  to  declare  that  the  judge  could  not 
act  upon  his  own  knowledge  ? 

In  the  present  case,  the  facts  being  necessarily  known  to 
the  judge,  no  proof  was  required. 

In  Ex  parte  Stanley  this  court  decided  that  the  district 
court,  after  making  an  unsuccessful  effort  to  obtain  a  jury 
at  otie  term,  had  the  right  upon  its  own  knowledge  of  the 
fact  to  continue  the  cause  until  the  next  term, /if  at  such  a 
term  a  trial  could  probably  be  had.     (4  Nev.  116.) 

We  think  the  court  was  fully  justified  in  making  the 
orders  it  did,  and  that  the  records  of  the  court  show  good 
cause  for  continuing  the  case  for  the  term  and  for  refusing 
to  discharge  the  defendant  from  custody. 

The  orders  made  at  the  January  term,  a.d.  1876,  passing 
petitioner's  case  when  called,  and  giving  time  to  the  prose- 
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cution  until  the  21st  day  of  February,  A.  D.  187(),  to  make 
proof  *'of  the  destruction  and  loss  of  the  indictment  in 
said  cause  as  a  predicate  upon  which  to  move  the  court  for 
a  voile  prosequi  in  said  action,  for  the  purpose  of  resubmitting 
said  cau^e  to  the  presentgrand  jury  for  their  consideration," 
cannot  be  reviewed.  The  cause  was  not  continued  for  the 
term,  and  we  are  satisfied  that  the  regulation  of  the  business 
of  the  term  is  a  matter  exclusively  within  the  control  of  the 
judge  and  cannot  be  interfered  with  by  this  court,  certainly 
not  in  this  proceeding.. 

It  is  a  well-settled  legal  principle  that  every  defendant, 
liekl  on  a  criminal  charge  by  indictment,  is  entitled  to  a 
speedy  trial,  and  this  right  should  never  be  denied;  but  it 
does  not  necessarily  follow  that  such  trials  are  to  be  had 
regardless  of  the  public  condition  of  affairs  that  exists 
where  the  court  is  held.  Ordinarily,  the  defendant  is  entitled 
to  Lis  trial  as  soon  as  it  can  properly  be  reached  in  its 
regular  order  upon  the  calendar,  and  the  prosecution  has 
had  a  reasonable  time  to  prepare  for  the  trial;  but  unfore- 
seen events  are  liable  to  occur,  making  it  absolutely  neces- 
sary for  a  court  to  continue  cases,  even  on  its  own  motion; 
and  whenever  such  events  do  occur,  and  the  necessity  for 
such  order  is  clearly  apparent,  its  power  to  so  continue  the 
case  is  undoubted. 

Section  582  of  the  criminal  practice  act  is  intended  to 
prevent  arbitrary,  willful  or  oppressive  delays;  and  whenever 
this  appears  to  be  the  case,  the  defendant  is  entitled  to  be 
discharged.  In  this  case  there  is  no  ground  for  any  impu- 
tation whatever  against  the  court. 

The  petitioner  is  remanded. 
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[No.  768.] 

H.  G.  MARGAROLI,  Respondent,  v.  THOMAS  MILLI- 

GAN,  Appellant. 

CoNTLicT  OP  Evidence — New  Trial. — The  rule  laid  down  in  Treadxoay  v. 
"Wilder  (9  Nev.  70),  as  to  the  weight  of  evidence  on  motion  for  new  trial, 
affirmed. 

Coitnteb-Claim — How  Established. — The  defendant,  alleging  a  counter- 
claim, must  establish  it  to  the  satisfaction  of  the  jury  by  a  preponder- 
ance of  evidence. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

George  W.  Baker  and  John  T.  BaJcer,  for  Appellant. 

The  court  has  one  province,  the  jury  another;  and 
when  the  court  grants  a  new  trial  without  sufficient  reason 
appearing  therefor,  the  appellate,  court  will  reverse  the 
order.  {Lawrence  v.  Burnliam,  4  Nev.  361;  Scoit  v.  Haines^ 
4  Nev.  426.) 

Tlwrnas  Wren,  for  Respondent. 

Refusing  or  granting  a  new  trial  will  not  be  disturbed 
except  where  there  is  a  gross  abuse  of  discretion,  nor  where 
the  decision  of  the  court  is  upon  bare  questions  of  fact. 
(Specie  Y.  Hoyt,  3  Cal.  413;  Smifhy.  Billeil,  15  Cal.  26;  Han- 
son  V.  Bariiliisely  11  Cal.  340;  Kimball  v.  Gearliart,  12  Cal. 
27;  Scannell  v.  Strahle,  9  Cal.  177;  Weddle  v.  Stark,  10  Cal. 
301;  Frestony.  Keys,  23  Cal.  193;  Wikoxson  v.  Burton,  27 
Cal.  232;  Wilkinson  v.  Parrott,  32  Cal.  102;  Phillpoits  y. 
Blasdell,  8  Nev.  61.) 

By  the  Court,  Hawley,  C.  J. : 

This  appeal  is  from  an  order  of  the  court  granting  a  new 
trial. 

The  action  was  brought  by  plaintiff  to  recover  the  sum  of 
$731.75,  alleged  to  be  due  and  owing  him  for  cutting  wood 
and  burning  charcoal,  at  a  stipulated  price  per  bushel.    The 
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defendant  denies  the  contract  as  alleged  by  plaintiflF,  and 
sets  up  in  Lis  answer  the  contract  which  he  admits  existed 
between  himself  and  the  plaintiff;  pleads  a  set-off  upon  a 
promissory  note;  avers  that  the  suit  was  commenced  before 
the  contract  was  completed,  and  that  by  the  terms  of  the 
contract  he  had  the  right  to  retain  ten  per  cent,  of  the  con- 
tract price  until  plaintiff  fulfilled  his  contract;  and  further 
alleges  that  he  has  suffered  damages  by  reason  of  the  fail- 
ure of  plaintiff  to  comply  with  his  contract.  "Wherefore 
defendant  asks  judgment  against  the  plaintiff  in  the  sum  of 
$186.44,"  etc. 

The  jury  found  a  verdict  in  favor  of  plaintiff  for  the  sum 
of  $204. 

The  plaintiff  thereupon  moved  for  a  new  trial,  which  was 
granted  by  the  court  upon  two  grounds,  which  we  are  asked 
to  review.  First,  that  the  verdict  was  contrary  to  the  evi- 
dence. Second,  that  the  court  erred  in  giving  defendant's 
third  instruction,  which  reads  as  follows:  "The  burden  of 
proving  everything  to  entitle  plaintiff  to  recover,  is  cast  on 
the  plaintiff.  And  if  plaintiff  and  defendant  differ  in  their 
testimony  in  regard  to  the  number  of  bushels  of  coal  at  ten 
cents  and  thirteen  and  one-half  cents,  you  must  be  satisfied 
by  a  preponderance  of  testimony  in  favor  of  plaintiff,  be- 
fore you  can  adopt  his  account  over  that  of  the  defendant." 
The  testimony  was  conflicting. 

1.  Under  the  rule  laid  down  by  this  court  in  Treadioay  v. 
Wilder,  (9  Nev.  70),  we  think  that  the  order  of  the  court 
granting  a  new  trial  must  be  sustained. 

2.  In  order  to  sustain  the  counter-claim,  the  defendant 
was  required  to  establish  it  to  the  satisfaction  of  the  jury 
by  a  preponderance  of  evidence;  and  without  this  qualifica- 
tion the  first  clause  in  the  instruction  may  have  misled  the 
jury  to  the  prejudice  of  plaintiff. 

The  order  granting  a  new  trial  is  affirmed. 
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Points  decided. 


[No.  761.] 

THE  STATE  OF   NEVADA,  Eespondent,  v.  THOMAS 

W.  RAYMOND,  Appellant. 

Indictment  for  Mubdeb. — An  indictment  for  murder,  drawn  in  the  approTed 
form  of  the  common  law,  held  safficient. 

Entire  Chabok  of  the  Ooubt  must  be  Considebed. — The  entire  charge  of 
the  court  must  be  considered,  in  determining  the  correctness  of  any 
portion  of  it,  and  if  it  clearly  appears  therefrom  that  no  error  prejudi- 
cial to  defendant  has  been  committed,  the  judgment  will  not  be  dis- 
turbed. 

Definition  of  Malice. — "Where  the  court  gave  the  general  definition  of 
malice,  instead  of  the  legal  definition:  Ileld,  that  the  legal  definition  is 
more  comprehensive,  and  that  if  any  error  occurred,  it  was  against  the 
state  and  in  favor  of  the  defendant. 

Chaboe  of  the  Coubt — MuKDEB  THE  Result  OF  Malice. — The  court  after 
giving  the  statutory  definition  of  murder  and  manslaughter,  and  the 
general  definition  of  malice,  charged  the  jury  as  follows:  "From  the 
foregoing,  then,  it  will  be  seen  that  murder  is  the  result  of  malice; 
inanslaughter  the  result  of  sudden  passion,  heat  of  blood,  anger,  when 
the  defendant  is  supposed  not  to  be  master  of  his  own  understandiug:" 
Ilddj  not  erroneous. 

Beasonable  Doubt. — //eZd,  that  the  charge  of  the  court  and  instructions 
given  in  regard  to  reasonable  doubt  were  as  favorable  to  the  defendant 
as  the  law  would  warrant. 

Homicide — Not  Justified  by  Pbovocation. — The  court  charged  the  jury: 
"No  provocation  can  justify  or  excuse  homicide,  but  may  reduce  the 
ofifense  to  manslaughter.  Words  or  actions,  or  gestures,  however  griev- 
ous or  provoking,  unaccompanied  by  an  assault,  will  not  justify  or  ex- 
cuse murder;  and  when  a  deadly  weapon  is  used,  the  provocation  must 
be  great  to  make  the  crime  less  than  murder:"  Held^  correct. 

Mubdeb  in  the  Fibst  Dkgbee. — The  court  charged  the  jury  as  follows: 
"If  the  jury  believe,  from  the  evidence,  that  the  defendant  did,  with 
malice  aforethought,  willfully,  deliberately,  and  premeditatedly  assault 
the  man  Mooney,  with  the  intent  then  and  there  to  kill  ^m,  and  while 
BO  engaged  did  kill  the  man  Twiggs,  then  you  will  find  the  defendant 
guilty  of  murder  in  the  first  degree:"  Held,  correct. 

Mubdeb  in  the  Second  Dkgbek. — The  court  said  in  its  charge:  "If  the 
jury  believe  ♦^  *  *  that  the  defendant  did,  with  malice  aforethought, 
but  without  willful,  deliberate  premeditation  assault  the  man  Moonev, 
with  the  intent  then  and  there  to  do  him  great  bodily  harm,  and  while 
so  engaged  did  kill  the  man  Twiggs,  you  will  find  the  defendant  guilty 
of  murder  in  the  second  degree:"  Ileldt  con*ect. 

Manslauohteb. — The  instruction  in  th^  court's  charge  that:  "If  the  jury 
believe  that  the  defendant  did,  upon  a  sudden  heat  of  passion  caused  by 
a  provocation  apparently  sufi&cient  to  make  the  passion  irresistible,  as- 
sault the  man  Mooney,  and  while  so  engaged  did  kill  the  man  Twiggtj, 
you  will  find  the  defendant  guilty  of  manslaughter:"  Sddf  correct. 
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Uniawful  Act. — The  conrt  charged  the  jury  as  follows:  "  If  the  jury  believe 
from  the  evidence  that  the  defendant  assaulted  the  man  Mooney  with  a 
pistol  loaded  with  powder  and  leaden  balls,  and  while  so  doing,  did  fire 
off  the  said  pistol  at  or  npon  said  Mooney,  then  he  was  in  commission 
of  an  act  which  in  its  consequences  naturally  tends  to  destroy  human 
life,  and  was  unlawful,  unless  you  find  he  was  justified  or  excusable  in 
so  doing:"  Held,  that  when  taken  in  connection  with  the  other  instruc- 
tions defining  murder,  justifiable  and  excusable  homicide  and  self-de- 
fense, it  is  not  erroneous. 

Idem. — The  court  further  charged  the  jury:  *'If  you  believe  from  the  evi- 
dence that  the  defendant  was  engaged  in  the  commission  of  an  unlawful 
act,  which  in  its  consequences  naturally  tends  to  destroy  the  life  of  a 
human  being,  or  was  in  the  prosecution  of  a  felonious  intent,  and  while 
BO  engaged  killed  the  man  Twiggs,  you  will  find  the  defendant  guilty  of 
murder:"  Jleldf  that  when  considered  with  the  other  portions  of  the 
charge,  it  is  not  erroneous. 

CHAiiLi<:NOE  TO  JiJRORS. — A  challenge  to  the  panel  of  jurors,  upon  the  ground 
that  one  juror  expressed  actual  bias  against  the  prisoner,  and  other 
jurors  expressed  themselves  in  such  a  manner  as  to  imply  bias  upon 
their  part,  and  that  the  Jaw  permitting  said  jurors  to  be  of  the  panel  is 
unconstitutional,  cannot  be  considered  as  an  objection  to  the  panel  of 
jurors. 

Challenge  fob  Implied  Bias  must  State  the  Ground  op  Challenge. — 
When  the  defendent  challenges  a  juror  for  implied  bias,  he  must  specify 
the  particular  grounds  upon  which  he  bases  his  challenge. 

Qualified  Opinion  or  Belief. — A  juror  who  has  formed  and  expressed  an 
opinion  that  was  not  unqualified,  is  not  a  disqualified  juror,  especially 
when  he  declares  that  he  did  not  entertain  any  deliberate  or  fixed 
opinion  or  belief  as  to  the  guilt  or  innocence  of  the  defendant. 

Challenge  for  Cause  Erroneously  Befused — ^When  not  Prejudicial 
Error. — If  a  juror  is  challenged  for  cause,  that  challenge  is  overruled, 
and  he  is  then  challenged  peremptorily,  there  does  not  necessarily  arise 
any  inference  that  the  challenging  party  is  thereby  injured.  An  injury 
could  only  arise  in  case  the  challenging  party  was  compelled  to  exhaust 
all  his  peremptory  challenges,  and  afterwards  have  an  objectionable 
juror  placed  on  the  panel  for  the  want  of  another  challenge. 

Vebdict  Contrary  to  Evidence. — This  court  will  not  reverse  a  judgment 
in  a  criminal  case  on  the  ground  that  the  verdict  is  contrary  to  the  evi- 
dence, when  there  is  any  evidence  to  support  it. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  defendant  was  indicted  for  the  murder  of  Frederick 
Twiggs,  tried  and  found  guilty  of  murder  in  the  second 
degree,  and  sentenced  to  ten  years'  imprisonment  at  hard 
labor  in  the  state  prison. 
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The  indictment,  after  the  proper  caption,  reads  as  fol- 
lows: 

*'The  jurors  of  the  grand  jury  of  the  county  of  Washoe, 
in  and  for  the  state  of  Nevada,  impaneled,  sworn  and  charged 
to  inquire  of  offenses  committed  within  the  county  of 
Washoe;  *  *  on  their  oaths  aforesaid  do  present  and 
find:  That  one  Thomas  Eaymond,  late  of  the  fair  grounds 
near  the  town  of  Eeno,  "^  *  *  on  the  twenty-third  day 
of  August,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-five,  and  before  the  finding  of  this  indict- 
ment, with  force  and  arms  at  the  fair  grounds  near  the  town 
of  Keno,  in  the  county  of  Washoe,  state  of  Nevada  afore- 
said, in  and  upon  one  Frederick  Twiggs,  feloniously,  will- 
fully and  of  his  malice  aforethought,  did  make  an  assault; 
and  that  the  said  Thomas  Eaymond  a  certain  pistol,  then 
and  there  charged  with  gunpowder  and  one  leaden  bullet, 
then  and  there  feloniously,  willfully  and  of  his  malice  afore- 
thought, did  discharge  and  shoot  off  to,  against  and  upon 
the  said  Frederick  Twiggs;  and  that  the  said  Thomas  Eay- 
mond, with  the  leaden  bullet  aforesaid,  out  of  the  pistol 
aforesaid,  then  and  there,  by  the  force  of  the  gunpowder 
aforesaid,  by  the  said  Thomas  Eaymond  discharged  and 
shot  off  as  aforesaid,  then  and  there  feloniously,  willfully  and 
of  his  malice  aforethought,  did  strike,  penetrate  and  wound 
the  said  Frederick  Twiggs,  in  and  upon  the  right  eye  of 
the  said  Frederick  Twiggs,  giving  to  the  said  Frederick 
Twiggs,  then  and  there,  with  the  leaden  bullet  aforesaid,  so 
as  aforesaid,  discharged  and  shot  out  of  the  pistol  as  afore- 
said by  the  said  Thomas  Eaymond  in  and  upon  the  right 
eye  of  the  said  Frederick  Twiggs,  one  mortal  wound  of  the 
depth  of  six  inches  and  of  the  breadth  of  half  an  inch,  of 
which  said  mortal  wound  the  said  Frederick  Twiggs  then 
and  there  instantly  died.  And  so  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  say  that  the  said  Thomas  Eaymond 
the  said  Frederick  Twiggs,  in  the  manner  and  by  the  means 
aforesaid,  feloniously,  willfully  and  of  his  malice  afore- 
thought, did  kill  an-d  murder,  contrary  to  the  statute,  ****." 

This  indictment  was  **  presented  in  open  court  by  the  fore- 
man of  the  grand  jury  in  presence  of  the  grand  jury,"  and 
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properly  indorsed  and  filed  on  the  ninth  day  of  September, 
A.  D.  1875. 

The  defendant  by  his  attorneys  moved  the  court  to  set  it 
aside  upon  the  grounds:  ** First.  That  it  does  not  appear 
from  the  indictment  that  the  same  was  found  by  the  grand 
jury  of  the  second  judicial  district  in  which  this  court  is 
held.  Second.  For  the  causes  set  forth  in  the  demurrer 
herewith  filed." 

The  demurrer  interposed  to  the  indictment  set  forth  the 
following  grounds:  ** First.  That  the  grand  jury,  by  which 
it  was  found,  had  no  legal  authority  to  inquire  into  the 
oflfense  charged  by  reason  of  its  not  being  within  the  local 
jurisdiction  of  this  court.  Second.  That  it  does  not  sub- 
stantially conform  to  the  requirements  of  sections  234  and 
235  of  the  criminal  practice  act:  in  this,  that  it  does  not 
state  the  offense  charged  in  ordinary  and  concise  language, 
and  in  such  a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended.  Third.  That 
the  facts  stated  in  the  indictment  do  not  constitute  a  public 
offense.^' 

It  appears  from  the  testimony  that  the  defendant  Eay- 
mond  and  a  man  by  the  name  of  Mooney  engaged  in  a 
quarrel  at  the  stables  on  the  fair  grounds  near  Keuo,  and 
commenced  shooting  at  each  other.  After  the  firing  was 
over,  it  was  discovered  that  one  Frederick  Twiggs,  a  stran- 
ger to  the  defendant,  had  been  killed.  The  deceased  was 
found  dead  in  one  of  the  stalls  in  the  rear  of  where  Mooney 
stood  during  the  shooting.  The  testimony  tended  strongly 
to  show  that  Twiggs  was  killed  by  one  of  the  pistol-shots 
fired  by  the  defendant  Raymond  at  Mooney.  The  testimony 
also  tended  to  show  that  the  defendant  was  the  transgressor, 
and  commenced  the  quarrel  with  Mooney. 

The  instructions  objected  to  by  defendant's  counsel  and 
referred  to  in  the  opinion,  appear  in  the  head-notes. 

The  other  facts  are  sufficiently  stated  in  the  opinion. 

The  appeal  is  from  the  judgment  and  from  the  order  of  the 
court  refusing  to  grant  the  defendant  a  new  trial. 
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Argument  for  Appellant. 

Wm.  M.  Boardman  and  S.  A.  Mann,  for  Appellant. 

I.  The  court  erred  in  overruling  the  motion  to  set  aside 
the  indictment,  and  in  overruling  the  demurrer  to  the  in- 
dictment. 

II.  The  court  erred  in  overruling  defendant's  objection  to 
the  testimony  of  B.  K.  Allen,  and  allowing  it  to  go  to  the 
jury,  and  be  considered  by  them  as  evidence  in  rebuttal. 

III.  The  court  erred  in  overruling  the  defendant's  chal- 
lenge to  the  jurors  McClintock,  Peers,  Fredericks,  Fran- 
cisco and  Wilson.  The  examination  of  the  jurors  show 
that  they  had  formed  or  expressed  an  unqualified  opinion, 
and  such  an  opinion  as  to  render  them  incompetent  to  serve 
as  jurors.  The  court  also  erred  in  overruling  defendant's 
objection  to  the  panel  of  the  jury. 

IV.  The  court  erred  in  the  instruction  given  to  the  jury, 
that  "no  provocation  can  justify  or  excuse  homicide,  but 
may  reduce  the  offense  to  manslaughter,"  etc.  If  this  in- 
struction is  correct,  it  would  take  away  the  right  of  self-de- 
fense in  most  instances  until  it  became  too  late.  (State  v. 
Newton,  4  Nev.  410;  People  v.  Pond,  8  Mich.  150;  People  v. 
Taylor,  36  Cal.  255;  Commonwealth  v.  Self  ridge;  People  v. 
Butler,  8  Cal.  441.)  It  assumes  that  an  offense  has  been 
committed,  and  that  the  deceased  was  wrongfully  killed. 
{People  V.    Williams,  17  Cal.  147;   People  y.  Gibson,  17  Cal. 

.285;  PeophY.  Ybarra,  17  Cal.  171.) 

V.  The  court  misdirected  the  jury  as  to  the  legal  defini- 
tion of  malice.     (Peopley.  Taylor,  36  Cal.  255;  34  Cal.  48.) 

VI.  The  court  erred  in  instructing  the  jury:  ''From  the 
foregoing  it  will  be  seen  that  murder  is  the  result  of  malice," 
etc.  This  instruction  is  calculated  to  mislead  the  jury. 
The  inference  to  be  drawn  from  it  is,  that  if  the  defendant 
had  malice,  he  must  therefore  be  guilty  of  murder. 

VII.  The  court  erred  in  infetructing  the  jury  upon  reason- 
able doubts,  that  **such  doubt  should  not  *be  merely  cap- 
tious, but  such  as  is  entirely  consistent  with  the  theory  of 
the  defendant's  innocence."  (1  Greenl.  Ev.,  sec.  29;  People 
V.  Padilla,  42  Cal.  535;  People  v.  Campbell,  30  Cal.  315; 
Wills  on  Circum.  Evid.  171-175;  41  Cal.  66.) 
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VIII.  The  court  erred  in  its  charge  to  the  jury  as  to  the 
crime  of  murder  in  the  first  degree.  The  instruction  leaves 
out  the  doctrine  of  the  law  in  respect  to  the  right  of  self- 
defense.  All  the  elements  and  conditions  mentioned  in  the 
instructions  might  have  existed  and  yet  the  defendant  not 
have  been  guilty  of  murder  in  the  first  degree.  {People  v. 
Campbell,  30  Cal.  315.)  '* 

IX.  The  court  erred  in  defining  murder  and  manslaugh- 
ter, and  in  giving  a  definition  to  the  term  **  unlawful  act." 
In  these  instructions  the  court  assigns  a  conclusive  effect  to 
the  circumstances,  and  assumes  that  they  are  proved.  {Peo- 
ple y,  Leiois,  16  Cal.  99;  People  v.  Dick,  32  Cal.  213.) 

X.  The  verdict  is  against  the  law  and  the  evidence.  {Peo- 
ple \.  laylor,  36  Cal.  258;  2  Whar.  993,  1019,  1023;  IBish. 
Cr.  Law,  sec.  849.) 

J.  R,  KiUrell,  Attorney-General,  for  Eespondent. 

I.  The  indictment  is  suflScient.  {Peopley,  Lloyd,  9  Cal.  54; 
People  V.  Dolan,  9  Cal.  576;  People  v.  Rodriguez,  10  Cal.  50; 
People  V.  Thompson,  4  Cal.  238;  People  v.  White,  34  Cal. 
183;  1  Comp.  L.,  sees.  236,  243,  244.) 

II.  The  testimony  of  E.  K.  Allen  is  in  strict  rebuttal  of  the 
testimony  given  by  the  appellant  in  his  own  behalf  on  the  trial. 
Even  if  it  were  not,  I  apprehend  that  it  is  within  the  dis- 
cretion of  the  court  to  permit  a  witness  to  be  recalled  at  any 
siage  of  the  trial  to  explain  his  testimony  previously  given, 
or  to  enlarge  the  same. 

III.  The  challenge  made  to  the  jurors  McClintock,  Peers, 
Fredericks,  Francisco  and  Wilson,  as  a  challenge  to  the  panel 
was  improperly  made.  (1  C.  L.,  sees.  322,  324;  State  y, 
M'dlain,  3  Nev.  409.) 

IV.  A  challenge  for  implied  bias  must  state  some  one  of 
the  causes  enumerated  in  the  statute.  {People  v.  McGwngil, 
41  Cal.  430;  People  v.  Hardin,  37  Cal.  258;  People  v.  Dick, 
37  Cal.  379.) 

V.  The  instructions  of  the  court  state  the  law,  and  are 
upheld  and  supported  by  a  host  of  well-considered  cases. 
(2  Whart.  C.  L.,  sec.  970,  and  cases  cited;  2  Whart.  C.  L., 
sees.  965,  997-99.) 
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Opinion  of  the  Court — Hawley,  C.  J. 

* 

By  the  Court,  Haytley,  C.  J. : 

1.  The  indictment  in  this  case  is  for  murder  and  is  drawn 
in  the  approved  form  of  the  common  law.  The  motion  to 
set  it  aside  and  the  demurrer  thereto  were  properly  over- 
ruled.    The  objections  made  are  frivolous. 

2.  We  think  the  testimony  of  the  witness  Allen  was 
properly  admitted  in  rebuttal  of  the  testimony  of  the  de- 
fendant. 

3.  The  several  objections  to  the  court's  charge  are  not 
well  taken.  It  is  well  settled  that  the  entire  charge  of  the 
court  must  be  considered,  and  if  it  clearly  appears  there- 
from that  no  error  prejudicial  ^to  defendant  has  been  com- 
mitted, the  appellate  court  will  not  disturb  the  judgment. 
The  specific  objections  urged  by  counsel  are  not  deserving 
of  any  extended  review.  The  charge  upon  the  question  of 
provocation  is  fully  sustained  by  the  authorities.  (Whar- 
ton's Am.  Or.  L.,  sees.  970-1.) 

The  court,  in  instructing  the  jury  as  to  what  constituted 
malice,  gave  the  general  instead  of  the  legal  definition  of 
the  word.  If  we  admit  that  the  legal  definition  has- a  dif- 
ferent meaning  from  the  general  definition  given  by  Web- 
ster and  used  by  the  court,  it  is  apparent  that  the  legal 
definition  is  more  comprehensive,  and  if  any  error  occurred 
it  was  against  the  state  and  in  favor  of  the  defendant. 
{State\.  Stewart,  9  Nev.  131;  Commoniveallh  v.  Yorky  9  Met. 
104.) 

The  phrase,  "from  the  foregoing  it  will  be  seen  that 
murder  is  the  result  of  malice,"  when  taken  in  the  con- 
nection where  it  appears,  is  not  erroneous.  The  court  had 
clearly  and  correctly  defined  the  degrees  of  murder  and  had 
properly  instructed  the  jury  as  to  the  law  of  self-defense, 
and  there  is  not  even  a  bare  possibility  that  the  jury  could 
have  been  misled  upon  the  question  as  to  what  facts  were 
necessary  to  constitute  the  crime  of  murder. 

The  same  may  be  said  of  the  clause  objected  to  in  regard 
to  reasonable  doubt.  **Such  doubt,  moreover,  should  not 
be  merely  captious,  hut  such  as  is  eatirehj  consistent  luitk  the 
ih'-ory   of  tJie  defendants  innocence.^'    Every  doubt  which  a 
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juror  entertains  of  defendant's  guilt  must,  in  a  legal  sense, 
be  consistent  with  the  theory  of  defendant's  innocence,  and 
it  is  difficult  to  determine  what  particular  qualification  of 
tlie  term  ''reasonable  doubt"  was  intended  to  be  given  by 
the  insertion  of  the  words  we  have  italicized.  But  in  no 
seuse  could  the  jury  have  been  misled  to  the  prejudice  of 
the  defendant.  Immediately  preceding  the  clause  in  ques- 
tion, the  court  charged  the  jury,  that  **the  defendant  is 
presumed  in  law  to  be  innocent  until  the  contrary  is  proven, 
and  in  case  of  a  reasonable  doubt  existing  in  your  mind, 
whether  his  guilt  be  satisfactorily  shown,  he  is  entitled 
to  be  acquitted."  Immediately  after,  the  court  adds:  *'Tou 
must  be  convinced  of  the  guilt  of  the  defendant  before  you 
convict  him."  Again,  at  the  request  of  defendant's  coun- 
sel, the  court  gave  this  instruction:  **The  jury  must  be 
entirely  satisfied  of  the  guilt  of  the  defendant,  or  they  must 
acquit  him." 

The  charge  and  instruction  upon  this  point  were  certainly 
as  favorable  to  the  defendant  as  the  law  would  warrant. 
(State  V.  Ferguson,  9  Nev.  118;  Commonwealths,  Webster,  5 
Cush.  320;  State  v.  Ostrander,  18  Iowa,  458.) 

The  other  portions  of  the  charge  objected  to,  when  con- 
sidered with  the  portions  not  objected  to,  clearly  and 
correctly  stated  the  law  applicable  to  the  particular  facts  of 
this  case.  (Wharton's  Am.  Cr,  L.,  sees.  965-7;  1  Bish. 
Cr.  L.,  sec.  412;  1  Buss  on  Crimes,  539-40;  Wharton's  Law 
of  Homicide,  42-3.) 

4.  After  examining  the  jurors  McClintock,  Peers,  Freder- 
icks, Francisco,  and  Wilson,  as  to  their  actual  state  of  feeling 
toward  the  defendant,  and  as  to  all  matters  from  which  a 
bias  against  the  defendant  might  bo  inferred,  the  defendant 
by  his  counsel  interposed  *'  a  challenge  to  the  panel  herein 
upon  the  ground  that  the  juror  McClintock  expressed  actual 
bias  against  the  prisoner,  and  also  the  jurors  Peers,  Freder- 
icks, Francisco,  and  Wilson,  expressed  themselves  in  such  a 
manner  toward  the  prisoner  as  to  imply  bias  upon  their 
part,  and  that  the  law  permitting  said  jurors  to  be  of  the 
panel  is  unconstitutional."  It  is  evident  that  this  cannot 
be  considered  as  an  objection  to  the  panel  of  jurors.     The 
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statute  provides,  that  ** a  challenge  to  the  panel  can  only  be 
founded  on  a  material  departure  from  the  forms  prescribed, 
by  statute  in  respect  to  the  draioiug  and  rebini  of  the  jury, 
or  on  the  intentional  omission  of  the  sheriff  to  summon  one 
or  more  of  the  jurors  drawn."     (1  Comp.  L.  1947.) 

There  is  no  pretense  that  the  objection  to  the  panel  is  made 
upon  either  of  the  grounds  specified  in  the  statute,  nor  does 
it  appear  that  the  challenge  was  in  writing  specifying  plainly 
and  distinctly  the  facts  constituting  the  grounds  of  challenge, 
as  required  by  section  324  of  the  criminal  practice  act. 
(1  Comp.  L.  1948.) 

A  challenge  to  the  panel  is  not  allowed  for  any  of  the 
grounds  set  forth  by  counsel,  and  hence  as  a  challenge  to 
the  panel  it  was  properly  overruled.  A  strict  construction 
of  the  language  used  would  result  in  the  conclusion  that  the 
only  challenge  interposed  by  counsel  was  a  challenge  to  the 
panel.  But  if  it  was  also  intended  as  a  challenge  to  the 
individual  jurors  therein  named,  then  the  challenge  for 
implied  bias  is  subject  to  the  further  objection  made  by  the 
attorney-general,  that  it  does  not  specify  any  ground  of 
challenge  for  implied  bias  as  provided  by  section  340  of  the 
criminal  practice  act.  (1  Comp.  L.  1964.)  As  the  jury 
law  of  1875,  under  which  ^the  court  acted  in  impaneling  the 
jury,  was  unconstitutional,  although  at  the  time  of  the  trial 
of  the  case  it  had  not  been  so  declared  by  this  court,  the 
proceedings  should  have  been  conducted  under  the  law  as 
it  existed  prior  to  the  passage  of  the  act  of  1875.  {State  v. 
McCleaVy  ante,  p.  39.)  In  order,  therefore,  to  have  properly 
presented  this  question,  counsel  should  have  pursued  the 
course  adopted  in  The  State  v.  McClear^  and  challenged  the 
jurors  for  **  having  formed  or  expressed  an  unqualified 
opinion  or  belief  that  the  prisoner  was  guilty  or  not  guilty 
of  the  offense  charged,"  if  that  was  the  ground  of  challenge 
upon  which  they  relied. 

Section  342  of  the  criminal  practice  act  expressly  pro- 
vides that:  "In  a  challenge  for  an  implied  bias,  one  or 
more  of  the  causes  stated  in  section  340  must  be  alleged." 
(1  Comp.  L.  1966.)  The  statute  points  out  nine  distinct 
causes  of  challenge  for  implied  bias,  and  it  has  been  decided 
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in  this  state  that  the  defendant  must  specify  one  or  more  of 
the  particular  grounds  upon  which  he  bases  his  challenge. 
[Skije  V.  Squaires,  2  Nev.  230.)  The  same  rule  prevails  in 
civil  cases.  {Estes  v.  Riclmrdson,  6  Nev.  128.)  And  such 
has  been  the  uniform  current, of  decisions  in  California 
ander  a  statute  identical  with  our  own.  {People  v.  Reynolds ^ 
16  Cal.  130;  People  v.  Hardin,  37  Cal.  259;  People  v.  Dick, 
3?Cal.  279;  Peoples.  Eenfrow,  41  Cal.  38;  People  v.  McGun- 
giU,  41  Cal.  429.) 

But,  owing  to  the  peculiar  wording  of  the  challenge,  and 
it  being  evident  from  the  record  before  us  that  the  court 
below  considered  the  challenge  as  having  been  properly 
made,  and  based  its  decision  upon  the  constitutionality  of 
the  act  of  1875,  we  have  concluded  to  waive  this  preliminary 
objection,  and  examine  the  question  upon  its  merits. 

The  juror  Peers,  in  his  examination,  certainly  evinced  a 
strong  desire  to  be  excused  from  serving  as  a  juror.  He 
had  formed  an  opinion  and  expressed  it;  but  it  was  not  an 
unqualified  opinion.  His  information  was  derived  from 
"bar-room  talk,"  and  he  did  not  know  whether  any  of  the 
persons  with  whom  he  conversed  about  the  case  were  wit- 
nesses or  not.  He  was  not  acquainted  with  the  defendant. 
He  did  not  entertain  any  deliberate  or  fixed  opinion  or  be- 
lief as  to  the  guilt  or  innocence  of  the  defendant.  Upon  the 
principles  announced  by  us  in  Hie  State  v.  McGlear,  it  is 
clear  that  the  court  did  not  err  in  overruling  the  challenge 
to  this  juror. 

Admitting  that  the  court  erred  in  not  appointing  triers  to 
try  the  challenge  of  actual  bias  to  the  juror  McClintock, 
and  also  erred  in  overruling  the  challenge  of  implied  bias 
to  the  jurors  Wilson,  Francisco  and  Fredericks,  what  is 
the  result  ? 

The  record  shows  that  two  of  the  objectionable  jurors, 
McClintock  and  Wilson,  were  peremptorily  challenged  by 
the  state.  As  to  them  it  is  apparent  that  the  defendant 
suffered  no  injury  by  the  erroneous  ruling  of  the  court. 
The  jurors  Francisco  and  Frederick  were  peremptorily 
challenged  by  the  defendant.  Under  the  law  of  1861,  as 
amended  in  1865,  the  defendant  was  entitled  to  ten  peremp- 
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tory  cliallenges.  (1  Comp.  L.'1960.)    The  court  allowed  the 
defendant  to   exercise  twelve  peremptory  challenges,  two 
more  than  the  law  allowed.     By  this  error  in  his  favor  the 
defendant  was  enabled  to  get  rid  of  the  objectionable  jurors 
and  still  had  the  ten  peremptory  challenges  to  which  he  was 
entitled.     He  was  not  required  to  exhaust  any  of  his  per- 
emptory challenges  against  either  of  the  jurors  that  were 
disqualified  by  law.     No  substantial  right  was  taken  away 
or  impaired.     The  defendant  was  not  deprived  of  any  of 
the  privileges  guaranteed  by  the  common  law  and  secured 
by  the  constitution  of  this  state.     He  had  a  fair  and  im- 
partial jury,  and  this  we  decided  in    I7ie  State  v.  McClear 
was  the  ultimate  object  to  be  secured  by  the  constitutional 
right  to  challenge  a  juror  for  principal  cause  and  to  the 
, favor.     Is  it  not,  then,  perfectly  apparent  that  no  injury 
occurred  to  defendant  by  the  erroneous  ruling  of  the  court? 
In  Fleeson   v.   The  Savage  Silver  Blining  Company,  the 
supreme  court  of  this  state  said  that  *'the  rules  governing 
the  impaneling  of  juries,  the  introduction  of  evidence  and 
the  general  conduct  of  trials,  are  but  the  means  by  which 
such  right  is  to  be  obtained,"  and  that  if  it  appeared  "that 
a  departure  from  them  did  not  defeat  or  affect  the  ultimate 
object  of  the  trial,  it  would  be  a  mockery  of  justice  to  set 
aside  a  judgment,  otherwise  proper  and  regular,  because  of 
such  departure."    And  it  was  there  decided  that  if  a  juror 
is  challenged  for  cause,  that  challenge  is  overruled,  and  he 
is  then  challenged  peremptorily,  there  does  not  necessarily 
arise  any  inference  that  the  challenging  party  is  thereby 
injured;  that  an  injury  could  only  arise  in  case  the  chal- 
lenging party  was  compelled  to  exhaust  all  his  peremptory 
challenges,    and  afterwards  have   an    objectionable    juror 
placed  on  the  panel  for  the  %vant  of  another  challenge.  This 
general  principle,  to  which  we  adhere,  has  been  frequently 
decided  in  both  civil  and  criminal  cases.    (3  Nev.  163,  and 
authorities  there  cited;  People  v.  Gaunt,  23  Cal.  156;  People 
V.  Weil,  40  Cal.  268;  People  v,  McGungill,  41  Cal.  429;  State 
V.  Qockman,  61  N.  0.  95.) 

5.  It  is  certainly  too  well  settled  by  the  decisions  in  this 
state    to  require  any  discussion  upon  the  point  that  this 
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court  will  not  reverse  a  judgment  in  a  criminal  case  on  the 
ground  that  the  verdict  is  contrary  to  the  evidence  where 
there  is  any  evidence  to  support  it.  {State  v.  McGinnis,  6 
Nev.  Ill;  State  v.  Ah  lorn,  8  Nev.  214;  State  v.  Glovery,  10 
Nev.  24.) 

In  this  case  there  was  some  evidence  to  sustain  the  ver- 
dict. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  775.] 

ODD  FELLOWS  SAVINGS  and  COMMEECIAL  BANK, 

Kespondent,  V,  MILES  QUILLEN,  County  Treasurer 
OF  Lincoln  County,  Appellant. 

Statute,  when  Directory. — A  statute  prescribed  merely  as  a  matter  of  form, 
containiug  directions  which  are  not  of  the  essence  of  the  thing  to  ba 
done,  but  which  are  given  solely  with  a  view  to  the  orderly  and  prompt 
conduct  of  the  business,  is  merely  directory. 

Act  appeoved  Febbuary  17,  1873  (Stats.  1873,  54),  Constitutional. — Tho 
constitutionality  of  the  act  funding  the  indebtedness  of  Lincoln  county 
sustained  upon  the  authority  of  Y(mngs  v.  Hall  (9  Nev.  212). 

CoNSTBucTioN  OP  STATUTES. — It  is  the  duty  of  courts,  in  construing  a  statute, 
to  ascertain  what  the  legislature  had  in  view  in  adopting  it,  in  order  to 
secure,  if  possible,  the  object  intended  to  be  secured  by  the  statute. 

Act  Funding  the  Indebtedness  op  Lincoln  County  Construed. — In  constru- 
ing the  act  of  1873  (Stats.  1873,  54) :  Held,  that  the  legislature  intended 
to,  and  did,  make  provision  for  the  payment  of  the  interest  on  the  bonds, 
regardless  of  the  question  whether  the  financial  transactions  of  tho 
county  could  be  kept  on  a  cash  basis  or  not. 

CoNSTEuonoN  OP  Statutes. — When  the  various  sections  of  the  statute  are 
clear,  plain,  and  unambiguous,  the  legislature  must  be  understood  to 
mean  just  what  it  has  explicitly  expressed.  In  such  a  case  there  is  no 
room  for  construction. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County. 

The  facts  are  stated  in  the  opinion. 

George  Goldthwaite,  District  Attorney  of  Lincoln   County, 
and  J,  B,  Kittrell,  Attorney-General,  for  Appellant. 

I.  The  act  of  the  legislature  entitled,  "  An  Act  to  consol- 
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idate  and  fund  the  debt  of  Lincoln  county,"  is  unconstitu- 
tional. It  is  obnoxious  to  section  twenty,  article  IV,  of  the 
constitution  of  the  state  of  Nevada,  which  prohibits  the 
passing  of  local  or  special  laws  regulating  county  and  town- 
ship business.  (Dissenting  opinion  of  Chief  Justice  Hawley, 
in  Youngs  v.  Hcdl,  9  Nev.  225.) 

II.  The  clause  of  the  act  requiring  the  treasurer  to  detach 
coupons  from  the  bonds  was  inserted  ex  industria,  and  is  not 
directory.  (2  Comp.  L.,  sec.  4181;  Corhett  v.  Bradley,  7  Nev. 
106;  Langenour  v.  trench,  34  Cal.  99;  Lealce  v.  Blasdell,  6 
Nev.  41;  V.  dk  T,  R.  B.  Co.  v.  EllioU  5  Id.  364;  Clieever  v, 
Hayes,  3  Cal.  471.) 

III.  The  financial  transactions  of  Lincoln  county  being 
by  said  act  placed  upon  a  cash  basis,  the  intention  of  the 
legislature  was  to  keep  such  transactions  on  a  cash  basis  if 
possible,  and  not  to  strip  the  county  of  the  means  provided 
to  meet  its  current  expenses;  and  the  general  fund  of  said 
county  was  not  to  be  subjected  to  the  payment  of  said  cou- 
pons as  long  as  there  were  any  legal  outstanding  claims 
against  said  general  fund.  (2  Comp.  L.,  sees.  4184,  4193- 
94-97;  McDonald  v.  Griswold,  4  Cal.  352.) 

Section  9  of  the  act  under  consideration  says:  ''In  the 
event  the  interest  fund  is  insufficient,  the  treasurer  shall 
draw  on  the  general  fund  of  said  county  for  such  purpose." 

IV.  The  legislature  only  intended  that  the  surplus  money 
over  and  above  the  legal  outstanding  claims  against  said 
general  fund  should  be  subject  to  the  treasury  draft.  The 
auditor  of  said  county  must  draw  his  warrant  when  there  is 
any  money  in  the  county  treasury  to  satisfy  any  allowed, 
audited  and  outstanding  claims  against  the  general  fund. 
The  moneys  in  said  fund  are  subject  to  the  auditor's  war- 
rant, and  not  to  the  draft  of  the  treasurer,  and  only  when 
there  are  no  outstanding  legal  claims  against  said  general 
fund,  or  a  surplus  over  and  above  the  legal  outstanding 
claims  against  said  fund  is  there  any  money  subject  to 
the  treasurer's  draft.  (2  Comp.  L.,  sees.  3078-9;  1  Nev. 
462-3.) 

V.  By  an  act  of  the  legislature  of  the  state  of  Nevada 
(Stats.   1875,  74),  the  county  commissioners  of  the  several 
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counties  of  the  state  are  authorized  and  empowered  to  levy 
and  cause  to  be  collected  an  ad  valorem  tax  for  county  pur- 
poses, not  exceeding  the  sum  of  one  hundred  and  fifty  cents 
on  each  one  hundred  dollars  value  of  all  taxable  property 
in  the  county,  etc.  **  County  purposes"  means  such  moneys 
as  are  apportioned  by  the  county  commissioners  and  which 
are  not  set  aside  by  law  into  special  funds,  and  comprise 
the  general  county,  indigent  sick,  and  contingent  funds  of 
tiie  county.     (Comp.  L.,  sec.  3100.) 

It  follows,  then,  that  the  payment  of  interest  on  bonds  is 
not  a  county  purpose,  and  the  using  of  money  in  the  general 
fund  to  pay  such  interest  is  not  using  the  money  in  said  fund 
for  count}'  purposes. 

VI.  The  collection  of  revenues  for  county  purposes  is  an 
appropriation  for  county  purposes,  and,  being  such,  cannot 
be  used  to  pay  interest  coupons  as  long  as  there  are  legal 
outstanding  claims  against  the  general  fund.  (McDonald  v. 
Gmwold,  4  Gal.  352;  La  Forge  v.  McGee,  G  Id.  285,  650.) 

VII.  If  the  courts  regard  section  nine  of  the  act  under 
consideration  as  ambiguous  and  capable  of  two  construc- 
tions, then  the  construction  most  beneficial  to  the  public 
should  be  adopted.  {Hayden  v.  Supervisors  of  Ormshy  Co., 
2Nev.  371.) 

Bishop  &  Sahhiy  for  Respondent. 

I.  When  an  act  is  conceived  in  clear  and  precise  terms, 
^vhen  the  sense  is  manifest  and  leads  to  nothing  absurd, 
there  can  be  no  reason  to  refuse  the  sense  which  it  naturallv 
presents.  {JacJcson\.  Lewis,  17  Johns.  475;  13  Johns.  504; 
Waterford  et  al.  v.  People,  9  Barb.  161;  Peoples.  K  7.  C.  R, 
n,  Co.,  13  N.  T.  (3  Kern.)  78;  25  Barb.  199;  Cooley  on 
Const,  Lim.  72,  73,  185,  186.) 

n.  The  consideration  of  the  justice  or  policy  of  a  stat- 
ute, and  its  effects  upon  the  general  welfare  of  the  state,  is 
addressed  to  the  discretion  of  the  legislature,  and  having 
been  decided  by  the  legislature,  is  not  a  subject  of  judicial 
inquiry.  (Billings  v.  Hall,  7  Cal.  1;  Youngs  v.  Hall,  9  Nev. 
212;  Slate  ex  rel.  Hess  v.  Washoe  Co.  Com,,  6  Nev.  104;  Napa 
Valley  R.  R,  Co.  v.  Napa  Co.,  30  Cal.  435;  People  y.  Saratoga 
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and  Bens,  B,  B,  Co.,  15  Wend.  133;  People  y.  MorreU,  21 
Wend.  576;  Cooley  on  Const.  Lim.  168-172.) 

III.  Tlie  legislature  is  the  judge  whether  a  general  or 
special  law  is  applicable  in  a  certain  case.  {State  v.  Co. 
Court  of  Boone  Co.,  11  Am.  Eep.  415;  Evans  v.  Joh,  8  Ney. 
323;  Hess  v.  Pegg,  7  Nev.  28;  Clarke  v.  Irtoin,  5  Nev.  Ill; 
McCauley  v.  Brooks,  16  Cal.  11.) 

IV.  Courts  will  only  declare  an  act  unconstitutional  when 
it  violates  the  constitution  clearly,  palpably,  plainly  and  in 
such  a  manner  as  to  leave  no  reasonable  doubt.  {Stetvart  v. 
Supervisors  Pope  Co.,  1  Am.  Eep.  238;  Cooley  on  Const. 
Lim.  163,  sec.  3;  168-171,  181  etseq.,  and  cases  there  cited.) 

V.  The  coupons  sued  upon  in  the  action  are,  by  their 
terms,  negotiable,  and  transferable  by  delivery.  (1  Comp. 
Laws,  sees.  1-^ etseq.',  2  Bedfield  on  Railways,  sec.  239  et 
seq.  and  case  cited;  Craig  v.  City  of  Vickshurg,  31  Miss.  216; 
White  V.  V.  &  M.  B.  B.  Co.,  21  How.  575;  Delafieldy.  State 
of  111.,  21  Hill,  176;  Bank  of  Borne  v.  Village  of  Borne,  19 
N.  T.  20;  BrainardY.  N.  Y.  &  H.  B.  B.  Co.,  25  N.  Y.  496.) 

VI.  The  provision  of  the  statute  requiring  the  treasurer 
to  detach  the  coupons,  is  merely  directory.  (Cooley  on  Const. 
Lim.  74-78;  Corbett  v.  Bradley,  7  Nev.  108;  Bex\.  Locksdale, 

I  Burr,  4:4.7;  Marchant  v.  Longworthy,  6  Hill,  646;  affirmed 
in  3  Denio,  526;  Striker  v.  Keely,  7  Hill,  9-24;  People  v.  Su- 
pervisors of  Ulster,  34  N.  T.  268;  Hardman  v.  Bowen,  39 
N.  Y.  196;  Sears  v.  Burnham,  17  N.  Y.  448;  People  y.  Peck, 

II  Wend.  612;  Jackson  v.  Young,  5  Cow.  269.) 

Bobert  M.  Clarke,  for  Respondent,  orally  argued  this  cause. 

By  the  Court,  Hawley,  C.  J. : 

On  the  fifth  day  of  January,  A.  D.  1876,  respondent  pre- 
sented to  appellant  certain  interest  coupons  issued  under 
the  act  entitled,  "An  act  to  consolidate  and  pay  the  indebt- 
edness of  Lincoln  county"  (Stat.  1873,  54),  and  demanded 
payment  of  the  amount  due  thereon.  Appellant  refused  to 
pay  the  same,  whereupon  the  respondent  applied  for  and 
obtained  from  the  district  court  of  said  county  a  peremptory 
writ  of  mandamus  directing  appellant  to  transfer  the  money 


Apr.  1876.]    Odd  Fellows  Bank  v,  Quillen.  113 

Opinion  of  the  Court — Hawley,  0.  J. 

then  in  the  general  fund,  to  the  interest  fund  of  said  county, 
to  be  applied  to  the  payment  of  said  coupons  as  provided 
by  section  nine  of  said  act. 

This  appeal  is  taken  from  that  order. 

It  appears  that  the  money  in  the  interest  fund  is  insuffi- 
cient to  pay  the  coupons;  that  if  the  money  in  the  general 
fund  is  transferred  to  the  interest  fund  it  will  pay  the 
amount  due  on  said  coupons;  that  at  the  date  aforesaid  the 
legal,  allowed,  audited  and  outstanding  claims  against  the 
general  fund  of  said  county  were  largely  in  excess  of  the 
amount  of  money  then  in  the  general  fund;  that  prior  to 
the  presentation  of  said  coupons  they  were  detached  and 
separated  from  the  bonds  with  which  they  were  originally 
issued. 

1.  It  is  claimed  by  appellant  that  no  legal  demand  was 
made  for  the  payment  of  said  coupons. 

This  position  is  sought  to  be  maintained  upon  the  ground 
that  the  coupons  were  detached  from  the  bonds  before  being 
presented  to  the  treasurer  for  payment.  Section  five  of  the 
act  provides  as  follows :  "When  any  interest  shall  be  paid 
upon  a  bond  issued  under  the  provisions  of  this  act,  the 
county  treasurer  shall  detach  the  coupons  for  the  interest 
then  due  and  paid,  and  deliver  the  same  to  the  county  aud- 
itor taking  his  receipt  therefor,  whose  duty  it  shall  be  to  file 
the  same  in  his  office."  It  is  claimed  by  appellant  that  this 
section  is  mandatory;  that  it  was  inserted  to  prevent  ficti- 
tious coupons  from  being  presented  to  the  treasurer,  and 
that  it  prohibits  him  from  paying  any  coupons  not  detached 
by  himself.  It  is  not  pretended  that  the  coupons  presented 
were  fictitious;  but  on  the  other  hand  it  is  admitted  that 
they  are  genuine,  and  that  if  they  had  been  paid  the  treas- 
urer could  have  delivered  them  to  the  county  auditor  as  di- 
rected in  said  act.  True  it  is  that  there  was  no  excuse  for 
the  holder  of  the  bonds  to  detach,  or  cause  to  be  detached, 
the  coupons  before  presenting  the  same  to  the  treasurer,  and 
this  was  certainly  not  the  safest  course  to  pursue.  It  is 
always  best  to  follow  the  plain  provisions  of  the  statute  and 
thereby  avoid  any  question  of  construction.  But  the  re- 
spondent, having  disregarded  the  provision,  insists  that  the 
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statute  is  merely  directory,  and  that  inasmuch  as  no  one  has 
been  prejudiced  it  ought  not  to  lose  its  claim  because  it  did 
not  present  the  bonds  with  the  coupons  attached.  We  are 
of  opinion  that  courts  have  often  gone  too  far  in  declaring 
positive  provisions  of  the  statute  merely  directory.  This 
summary  mode  of  dispensing  with  statutory  provisions  is 
often  liable  to  abuse.  It  is  the  exercise  of  a  power  which 
trenches  so  closely  upon  legislative  discretion  that  it  ought 
never  to  be  resorted  to  by  the  courts  ''except,"  as  was  said 
by  Lewis,  C.  J.,  in  Corhdt  y,  Bradley,  "when  it  is  clearly 
manifest  that  the  legislature  did  not  deem  a  compliance  with 
it  material,  or  unless  it  appears  to  have  been  prescribed 
simply  as  matter  of  form."     (7  Nev.  108.) 

Judge  Cooley  in  his  work  on  Constitutional  Limitations, 
in  discussing  this  question,  says:  "Those  directions  which 
are  not  of  the  essence  of  the  thing  to  be  done,  but  which  are 
given  with  a  view  merely  to  the  proper,  orderly,  and  prompt 
conduct  of  the  business,  and  by  a  failure  to  obey  which  the 
rights  of  those  interested  will  not  be  prejudiced,  are  not 
commonly  to  be  regarded  as  mandatory;  and  if  the  act  is 
performed,  but  not  in  the  time  or  in  the  precise  mode  indi- 
cated, it  may  still  be  suflScient  if  that  which  is  done  accom- 
plishes the  substantial  purpose  of  the  statute."  (Cooley, 
Const.  Lim.  77,  78,  and  authorities  there  cited.) 

In  determining  this  question,  as  well  as  every  other  that 
involves  a  construction  of  the  statute,  we  onust  carry  into 
effect  the  intention  the  legislature  had  in  view  in  adopting 
it,  in  order  to  secure/  if  possible,  the  object  intended  to  be 
secured  by  the  statute.  It  will  be  observed  that  no  nega- 
tive words  are  used  which  forbid  the  detaching  of  the  cou- 
pons from  the  bonds  by  any  other  person  than  the  treasurer. 
We  think  it  is  clear  that  the  legislature,  in  adopting  the  pro- 
vision, inserted  the  clause  requiring  the  treasurer  to  detach 
the  coupons  as  a  mere  matter  of  form.  The  real  object  to 
be  accomplished  was  the  surrender  of  the  coupons  and  the 
delivery  of  the  same  to  the  auditor,  to  be  by  him  filed  as 
provided  in  said  act,  and  it  was  immaterial  by  whose  hands 
they  were  detached.  The  act  of  detaching  the  coupons  from 
the  bonds  was  not  of  the  substance  of  the  law.     Upon  this 
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ground,  sanctioned  as  it  is  by  eminent  anthors,  and  ap- 
proved by  numerous  judicial  decisions,  this  provision  of  the 
act  must  be  considered  and  treated  as  directory. 

2.  It  is  contended  by  appellant  that  the  act  is  obnoxious 
to  sections  twenty  and  twenty-one  of  article  IV  of  the  con- 
stitution of  this  state. 

Whatever  views  we  might  entertain  upon  this  question 
if  it  was  res  Integra,  need  not  be  here  expressed.  We  think 
the  constitutionality  of  the  act  must  be  sustained  upon  the 
authority  of  Youngs  v.  HcM,  9  Nev.  212. 

As  the  bonds  of  Lincoln  county,  from  which  the  coupons 
were  detached,  are  negotiable,  and  rights  of  property  therein 
may  have  been  acquired  by  the  transfer  thereof,  since  the 
decision  in  that  case  was  rendered;  and  as  the  legislature  of 
1875,  relying  upon  the  correctness  of  that  decision,  passed 
certain  acts  that  would  be  subject  to  the  same  objection, 
even  if  we  entertained  the  opinion  that  Youngs  v.  Hall  was 
erroneous,  the  consequences  of  a  reversal  would  unques- 
tionably prove  of  greater  evil  than  to  allow  it  to  remain. 
In  such  a  case  we  conceive  it  to  be  our  duty  to  adhere  to 
former  decisions.  The  question  whether  the  act  impairs  the 
obligation  of  contracts  is  not  presented  by  this  appeal. 
That  could  only  be  raised  by  a  party  holding  outstanding 
warrants  against  the  county  which  were  issued  prior  to  the 
passage  of  the  act  and  have  not  been  funded  under  the  pro- 
visions of  said  act. 

3.  Appellant  argues  that  it  was  the  intention  of  the  legis- 
lature to  keep  the  financial  transactions  of  the  county  on  a 
cash  basis  if  possible,  and  not  to  strip  the  county  of  the 
means  provided  to  meet  its  current  expenses;  that  the  hold- 
ers of  the  legal  outstanding  claims  against  the  county  had 
a  vested  right  to  all  the  money  in  the  general  fund  sufl&cient 
to  pay  their  claims,  and  that  the  only  money  subject  to  the 
treasurer's  draft  for  the  payment  of  interest  is  the  surplus 
over  and  above  the  legal  outstanding  claims  against  said 
general  fund. 

The  conclusion  we  have  reached  after  a  thorough  exami- 
nation of  this  case,  renders  it  unnecessary  to  notice  in  detail 
the  several  points  presented  by  appellant's  counsel  in  sup- 
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port  of  this  position.  That  the  object  of  the  legislature  in 
funding  the  indebtedness  of  Lincoln  county  was  to  place  all 
of  its  financial  transactions  upon  a  cash  basis  there  can  be 
no  doubt,  for  such  is  the  express  language  of  section  one  of 
said  act.  In  order  to  accomplish  this  purpose,  it  was,  how- 
ever, evident  that  some  provision  would  have  to  be  made 
whereby  the  then  existing  and  outstanding  indebtedness 
against  the  county  could  be  secured.  As  an  incentive  to 
induce  scrip-holders  to  fund  this  indebtedness,  it  being 
within  the  power  of  the  legislature  to  make  such  appropria- 
tion of  the  revenues  of  the  county  as  it  deemed  proper,  the 
act  was  passed.  It  had  a  double  purpose,  that  of  securing 
the  indebtedness  and  of  reducing  the  financial  transactions 
of  the  county  thereafter  to  a  cash  basis.  In  arriving  at  the 
construction  to  be  given  to  this  act,  we  do  not  consider  the 
case  of  McDonald  v.  GriswoM  (4  Cal.  352),  as  applicable  to 
this  case.  There  the  legislature,  in  funding  the  indebtedness 
of  Sacramento  county,  authorized  the  levy  of  a  special  tax 
for  the  gradual  extinguishment  of  said  indebtedness,  and 
also  authorized  the  levy  of  a  tax  for  county  purposes.  A 
creditor  of  the  county  holding  certain  warrants  that  were 
issued  prior  to  the  act,  sought  to  compel  the  county 
treasurer  to  pay  his  warrants  out  of  the  taxes  collected  for 
county  purposes.  The  court  held  that  this  could  not  be 
done;  that  the  tax  collected  for  county  purposes  '"ought  to 
be  restricted  to  the  current  expenses  of  the  year  as  an 
appropriation,  leaving  the  scrip-holders  of  the  county  to 
look  for  payment  to  the  tax  collected  for  the  floating  debt." 
The  act  under  consideration  provides  that  in  addition  to 
the  ordinary  taxes  for  county  purposes,  there  shall  be  levied 
and  collected  ''a  special  tax,  to  be  called  the  interest  tax," 
and  that  the  fund  derived  from  this  tax  shall  be  applied  to 
the  payment  of  the  interest  accruing  upon  said  bonds  (sec. 
8),  and  then  expressly  gives  further  security  in  plain  and 
unmistakable  language  as  follows:  "It  shall  be  the  duty  of 
the  county  treasurer  of  Lincoln  county  to  make  such 
arrangements  for  the  payment  of  the  interest  of  said  bonds 
when  the  same  falls  due,  at  least  thirty  days  before  the 
time  of  payment;  and  in  the  event  said  interest  fund  is 
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insufficient,  the  treasurer  shall  draw  on  the  general  fund  of 
the  county  for  such  purpose"  (sec.  9). 

It  may  be  that  the  legislature  thought  that  the  ordinary 
taxes  for  county  purposes  would  be  sufficient  to  keep  the 
financial  transactions  of  the  county  on  a  cash  basis,  and  that 
the  interest  fund  would  be  sufficient  to  pay  the  coupons  as 
they  became  due.  But  the  legislature  made  provision  for 
any  contingency  that  might  arise  by. the  insufficiency  of  the 
interest  fund,  and  authorized  the  treasurer  in  the  event  of 
such  contingency  to  draw  his  draft  upon  the  general  fund 
for  the  payment  of  the  interest;  and  further  provided  that 
if  there  was  not  sufficient  money  in  the  general  fund,  then 
the  treasurer  was  '**  authorized  and  required  to  make  such 
contracts  and  arrangements  as  may  be  necessary  for  the 
payment  of  said  interest  and  for  the  protection  of  the  credit 
of  the  county  of  Lincoln"  (sec.  9),  and  did  not  make  any 
provision  for  keeping  the  financial  transactions  of  the 
county  on  a  cash  basis  if  the  ordinary  taxes  for  county  pur- 
poses should  prove  insufficient,  but  did  provide  for  incurring 
an  indebtedness  by  the  commissioners  not  exceeding  nine 
thousand  dollars  (sec.  17).  That  the  financial  transactions 
of  the  county  have  not  been  kept  on  a  cash  basis  is  proba- 
bly owing  to  the  fact  that  the  revenues  of  the  county  have 
decreased  since  the  passage  of  the  act,  or  the  legislature 
may  Lave  been  mistaken  as  to  the  amount  necessarily 
required  to  keep  the  machinery  of  the  county  government 
in  motion,  and  therefore  committed  an  error  of  judgment  in 
limiting  the  amount  of  taxes  to  be  levied  for  the  purpose  of 
paying  the  interest  on  the  bonds  and  in  limiting  the  amount 
of  indebtedness  to  be  incurred  by  the  commissioners.  But 
it  is  manifest  that  the  legislature  intended  to  make,  and  did 
make,  provision  for  the  payment  of  the  interest  on  the  bonds 
regardless  of  the  question  whether  the  fiuancial  transactions 
of  the  county  could  be  kept  on  a  cash  basis  or  not.  We 
are  told  that  this  qonstruction  of  the  act  has  produced  the 
effect  **of  closing  hospitals,  unbarring  prisons  and  para- 
'jzing  justice."  This  condition  of  affiiirs  is  certainly  to  be 
deplored.  If  there  was  any  ambiguity  in  the  language  of 
the  act,  or  if  it  was  susceptible  of  two  constructions,  then 
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a  construction  which  would  produce  such  disastrous  results, 
or  be  of  practical  inconvenience  to  the  community,  would 
be  rejected,  and  the  construction  that  would  prove  most 
beneficial  to  the  public  would  be  adopted.  But  the  legis- 
lative body  is  the  supreme  law-making  power  of  the  state, 
and  as  long  as  it  acts  within  the  pale  of  its  constitutional 
authority,  this  court  is  bound  by  its  action;  and  where  the 
language  of  the  law  given  is  so  plain  as  not  to  admit  of  a 
different  construction,  we  have  no  other  duty  to  perform 
than  to  execute  the  legislative  will.  This  must  be  done 
without  any  regard  to  our  own  views  as  to  the  wisdom, 
justice,  policy  or  effect  of  the  law. 

When  all  its  various  sections  are  taken  and  compared 
together,  we  think  the  language  of  the  act  is  clear,  plain, 
simple,  unambiguous,  and  susceptible  of  but  one  construc- 
tion. In  such  a  case,  the  legislature  must  be  understood 
to  mean  just  what  it  has  plainly  and  explicitly  expressed, 
and  there  is  nothing  left  for  this  court  to  construe.  This 
general  principle  has  been  frequently  decided  by  this  court. 
{Brown  y,  Davis,  1  Nev.  413;  Leiois  v.  Doran,  5  Nev.  411; 
Virginia  and  Truckee  iZ.  B.  Co,  v.  Commissioners  of  Lyon 
County y  6  Nev.  73;  Hess  v.  Commissioners  of  Washoe  County, 
6  Nev.  107;  Fitch  v.  Elko  Comity,  8  Nev.  274.) 

In  Newell  v.  The  People,  in  the  court  of  appeals  of  New 
York,  Johnson,  J.,  said:  **  Whether  we  are  considering  an 
agreement  between  parties,  a  statute,  or  a  constitution, 
with  a  view  to  its  interpretation,  the  thing  we  are  to  seek 
is  the  thought  which  it  expresses.  To  ascertain  this,  the 
first  resort  in  all  cases  is  to  the  natural  signification  of  the 
words  employed,  in  the  order  and  grammatical  arrangement 
in  which  the  framers  of  the  instrument  have  placed  them. 
If  thus  regarded,  the  words  embody  a  definite  meaning, 
which  involves  no  absurdity,  and  no  contradiction  between 
different  parts  of  the  same  writing,  then  that  meaning, 
apparent  upon  the  face  of  the  instrument,  is  the  one  whicU 
alone  we  are  at  liberty  to  say  was  intended  to  be  conveyed. 
In  such  a  case,  there  is  no  room  for  construction.  That 
which  the  words  declare  is  the  meaning  of  the  instrument; 
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and  neither  the  courts  nor  legislatures  have  the  right  to  add 
or  to  takeaway  from  that  meaning."  (7  N.  T.  97.) 

In  McCluskey  \.  Cromwell,  Allen,  J.,  said:  "It  is  beyond 
question  the  duty  of  courts,  in  constrijing  statutes,  to  give 
eflfect  to  the  intent  of  the  law-making  power,  and  seek  for 
that  intent  in  every  legitimate  way.  But  in  the  construc- 
tion, both  of  statutes  and  contracts,  the  intent  of  the 
framers  and  parties  is  to  be  sought,  first  of  all,  in  the 
words  and  language  employed;  and  if  the  words  are  free 
from  ambiguity  and  doubt,  and  express  plainly,  clearly, 
and  distinctly  the  sense  of  the  framers  of  the  instrument, 
there  is  no  occasion  to  resort  to  other  means  of  interpreta- 
tion." (11  N.  T.  601.) 

These  rules,  by  which  courts  have  ever  been  guided  in 
seeking  for  the  intention  of  the  legislature,  in  the  language 
of  Chancellor  Kent,  **  are  maxims  of  sound  interpretation, 
which  have  been  accumulated  by  the  experience  and  ratified 
by  the  approbation  of  ages."  If  the  construction  given  to 
this  act  has  produced,  or  will  produce,  the  hardships  re- 
fenred  to,  we  are  powerless  to  rectify  the  evil.  Relief  must 
be  sought  by  legislative  enactments,  not  by  judicial  deci- 
sions. 

The  order  appealed  from  is  affirmed. 


[No.  769.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  M.  BOKOW- 

SKT,  Relator. 

MiSDEMEAKOB  IN  Oppicb— PuBLio  Administbatob. — Every  willful  violation 
of  his  duty  by  a  public  administrator  is  a  misdemeanor,  punishable  by 
a  fine  of  not  exceeding  $2000  and  removal  from  office. 

Idem — Expibation  of  Tebm  op  Ofitcb. — It  is  a  "  misdemeanor  in  office  "  for 
a  public  administrator  to  embezzle  money  received  ex  officio  after  his 
term  of  office  has  expired. 

Idem — Duty  of  Public  Officebs. — It  is  the  official  duty  of  every  public  offi- 
cer at  or  after  the  expiration  of  his  term  of  office,  to  pay  over  to  his  suc- 
cessor, or  other  proper  recipient,  all  funds  received  and  held  by  him  in 
his  official  capacity,  and  a  refusal  to  do  so,  on  proper  demand,  is  a  vio- 
lation of  his  official  duty. 

JcBi  OF  Eleven  Men. — A  defendant  indicted  for  a  misdemeanor  may  be 
tried  by  a  jury  of  eleven  men,  if  he  consents  to  such  a  jury,  and  his  con- 
sent is  not  a  waiver  of  a  jury  trial. 
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V     This  was   an   original  application    before  the   Supreme 
Court  for  a  writ  of  certiorari. 

The  facts  are  stated  in  the  opinion. 

Thomas  Wren,  for  Relator. 

I.  Did  the  district  court  have  jurisdiction  to  try  this  case? 
It  has  jurisdiction  to  try  certain  misdemeanors  punishable 
by  fines  exceeding  five  hundred  dollars.  Is  this  one  of 
those  cases?  If  it  is  not,  the  district  court  did  not  have 
jurisdiction  to  try  it,  and  its  proceedings  are  invalid. 

The  indictment  is  under  a  section  of  the  act  concerning 
the  ofl&ce  of  public  administrator.   (2  Comp.  L.,  sec.  3029.) 

"What  is  a  willful  misdemeanor  in  office  ?  The  section  of 
the  statute  does  not  define  it.  I  do  not  find  anywhere  in 
the  statute  the  acts  charged  in  the  indictment  made  criminal, 
nor  do  I  find  that  they  were  criminal  at  common  law. 

According  to  the  definition  of  a  crime  or  public  offense, 
as  set  forth  in  the  statute  (2  Comp.  L.,  sec.  1675), 
no  one  is  guilty  of  a  crime  or  public  offense  unless  he 
does  some  act  the  law  forbids  him  to.  do,  to  the  doing  of 
which  is  annexed  some  one  of  the  penalties  enumerated  in 
the  statute,  or  omits  to  do  something  the  law  commands 
him  to  do,  to  which  is  annexed  some  one  of  said  penalties. 

To  what  act  ,of  the  public  administrator  is  a  penalty 
annexed?  To  what  omission  to  do  an  act  commanded  by 
law  as  public  administrator  is  a  penalty  annexed?  If  there 
is  none,  then  under  the  statutory  definition  of  a  crime  or 
public  offense  Borowsky  is  not  guilty  and  the  indictment 
does  not  charge  a  crime.  The  district  court  only  has 
original  jurisdiction  of  certain  misdemeanors.  In  order  to 
ascertain  whether  the  court  has  exceeded  its  jurisdiction  by 
trying  a  case  of  which  it  does  not  have  original  jurisdiction 
this  court  has  to  examine  the  indictment.  If  it  is  a  case  in 
which  the  fine  does  not  exceed  five  hundred  dollars,  the  dis- 
trict court  did  not  have  original  jurisdiction  to  try  it,  and 
the  proceedings  of  the  court  should  be  held  invalid.  If 
upon  inspection  it  should  be  found  that  no  offense  is 
charged,  it  would  be  equally  fatal  to  the  proceedings. 
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n.  Does  this  indictment  charge  a  crime  or  public  offense 
of  which  the  district  court  has  jurisdiction  ?  If  the  section 
of  the  probate  act  does  create  an  offense,  what  acts  consti- 
tute the  offense?  The  section  reads:  **For  any  willful  mis- 
demeanor in  office,"  etc.  Does  the  indictment  charge  that 
Borowsky  committed  any  act,  or  omitted  to  do  any  act,  in 
office?  "It  is  alleged  that  Borowsky  was  appointed  and 
qualified  as  public  administrator  on  the  seventh  day  of  May, 
1873,  and  continued  in  office  until  the  seventeenth  day  of 
December,  1874."  It  is  not  charged  that  during  this  time 
lie  was  guilty  of  any  breach  of  duty  as  public  administrator. 
The  offense  charged,  if  it  be  an  offense,  is  charged  to  have 
been  committed  not  as  a  public  administrator,  not  in  office, 
but  several  months  after  he  had  retired  from  office,  i.  e.,  on 
the  second  day  of  March,  1875. 

III.  The  court  did  not  have  jurisdiction  to  try  Borowsky 
with  a  jury  of  less  than  twelve  jurors.  (Const,  of  Nevada, 
art.  1,  sec.  3;  1  Comp.  L.,  sees.  1679,  1687;  Burrill's  Law 
Diet.,  title  "Jury,"  231.) 

A  jury  must  consist  of  twelve  men;  no  other  number  is 
known  to  the  law.  (Vaughn  v.  Scade,  30  Mo.  600;  Opin- 
iouof  Justices,  41  N.  H.  550;  Dixon  y.  Richards,  3  Miss. 
(2  How.)  771;  Carpentei^  v.  State,  5  Miss.  (4  How.)  163.) 

True,  it  appears  from  the  record  that  Borowsky  consented 
to  be  tried  by  eleven  jurors,  but  under  the  provision  of  the 
constitution  and  statutes  cited  •  above  he  could  not  waive 
tbis  right. 

The  court  exceeded  its  jurisdiction  in  passing  sentence 
upon  Borowsky  upon  a  verdict  of  guilty  rendered  by  a  less 
number  than  twelve  jurors.  If  the  court  had  jurisdiction 
to  try  him  with  a  jury  of  less  than  twelve  jurors,  it  had  juris- 
diction to  try  him  without  any  jury,  notwithstanding  the 
express  language  of  the  constitution  that  **the  right  of  trial 
by  jury  shall  be  secured  to  all  and  remain  inviolate  forever," 
and  that  the  right  to  waive  it  is  only  granted  in  civil  cases, 
and  the  equally  plain  and  emphatic  lauguage  of  the  statute 
that  **no  person  can  be  punished  for  a  public  offense  except 
upon  legal  conviction  in  a  court  having  jurisdiction."  **No 
person  can  be  convicted  of  a  public  offense,  tried  by  indict^ 
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ment,  unless  by  the  verdict  of  a  jury  (i.  c,  twelve  jurors) 
accepted  and  recorded  by  the  court,  or  upon  a  plea  of 
guilty,"  etc. 

J.  li.  Kittrdl,  Attorney-General,  for  Eespondent. 

I.  The  mere  fact  that  section  3029  of  the  compiled  laws 
reads  that  "  public  administrators  may  be  tried  by  indict- 
ment," implies  that  the  trial  must  be  had  in  the  district 
court;  for  no  other  court  in  the  state  is  competent  to  try  a 
cause  on  indictment.  The  words  ''willful  misdemeanor  in 
office,"  must  be  construed  to  mean,  and  can  mean  nothing 
else,  zm7^w?7niscomZttc^duW7i5r^Aeiiicum6e7i^'«o^fciaZ^e777i^  and 
such  misconduct  is,  by  the  section  of  the  statute  itself,  made 
a  misdemeanor,  punishable  by  fine  not  to  exceed  two  thou- 
sand dollars,  and  removal  from  office. 

It  is  generally  the  case  that  the  misconduct  of  officials  is 
covered  up  during  their  official  terms,  and  remains  undis- 
covered until  after  their  official  functions  cease.  Therefore, 
that  clause  of  the  statute  relative  to  '^removal  from  office,^^ 
can  cut  no  figure  in  any  prosecution  or  proceeding  of  a  crim- 
inal nature  against  a  public  administrator  who  has  violated 
the  law  and  abused  his  trust,  if  his  term  of  office  has  ex- 
pired. But  I  submit  that  it  is  competent  at  any  time  after 
the  expiration  of  his  term,  provided  the  statute  of  limita- 
tions has  not  run,  for  the  proper  authorities  to  proceed 
against  him  criminally  for  any  misconduct  or  misdemeanor 
of  which  he  has  been  guilty  during  tJie  time  he  was  in  office, 

II.  Had  the  court  the  power  to  try  him  under  the  indict- 
ment? or,  in  other  words,  had  the  court  below  jurisdiction 
to  try  this  case?    "We  think  it  had. 

District  courts  have  jurisdiction  to  try  all  misdemeanors 
punishable  by  fine  in  excess  of  five  hundred  dollars;  and 
this  being  punishable,  and  having  been  punished  by  a  fine 
of  two  thousand  dollars,  it  cannot  be  disputed  but  what  the 
district  court  had  jurisdiction  to  try  it,  and  only  that  court 
had  the  jurisdiction.  Jurisdiction  is  the  power  to  hear  and 
determine;  this  is  its  general  definition.  Jurisdiction,  as 
applied  to  a  particular  claim,  case  or  controversy,  is  the 
power  to  hear  and  determine  that  controversy. 
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III.  The  only  question  which  can  be  inquired  into  on 
certiorari^  is  whether  the  inferior  tribunal  had  jurisdiction 
to  do  the  act  sought  to  be  reviewed.  ((7.  P.  B,  B,  Co.  v. 
Board  of  Eq,,  Placer  Co.,  43  Cal.  365;  5  Nev.  317;  6  Nev. 
95,  100;  Burndt  v.  Wallace,   43  Cal.  25.) 

I  claim  that  the  .question  respecting  the  trial  of  petitioner 
by  eleven  men  as  jurors,  is  not  a  matter  touching  the  juris- 
diction  of  the  court  below  in  any  manner  whatever;  that 
what  occurred  during  the  trial  of  the  case  was  merely  an 
incident,  in  nowise  affecting  the  subject  of  jurisdiction. 
The  trial  of  the  case  with  eleven  jurors,  and  the  judgment 
of  the  court  pronounced  on  their  verdict,  were  simply  trrcgr- 
ularities  or  mistakes  of  law  committed  in  conducting  the 
trial  which  the  court  had  jurisdiction  and  authority  to  hold. 
Such  irregularities  or  mistakes  made  by  a  court  in  the  ex- 
ercise of  an  admitted  jurisdiction  are  not  to  be  considered 
on  a  writ  of  review.     (43  Cal.  367;  46  Cal.  79.) 

By  the  Court,  Beatty,  J. : 

A  writ  of  certiorari  was  issued  out  of  this  court  upon  peti- 
tion of  Borowsky,  commanding  the  sixth  district  court  to 
certify  its  proceedings  in  the  case  of  the  State  of  Nevada  v. 
M.  Borowsky.  The  petitioner  was  indicted  by  the  grand 
jury  of  Eureka  county  for  a  misdemeanor  in  the  office  of 
pablic  administrator.  He  pleaded  not  guilty;  was  tried,  by 
his  own  consent,  by  a  jury  of  eleven  men;  was  convicted  and 
sentenced  to  pay  a  fine  of  two  thousand  dollars,  and  to  be 
imprisoned  till  the  fine  was  paid,  at  the  rate  of  one  day's 
imprisonment  for  each  two  dollars  of  the  fine. 

As  there  is  no  appeal  in  this  class  of  cases  from  the  judg- 
ment of  the  district  court,  nor  other  plain,  speedy  and  ade- 
quate remedy  for  an  illegal  conviction,  there  is  no  doubt  that 
the  petitioner  is  entitled  in  this  proceeding  to  have  the  judg- 
ment against  him  annulled  or  modified  if  the  district  court 
has  exceeded  its  jurisdiction;  and  he  claims  that  it  did 
exceed  its  jurisdiction  in  two  ways: 

First.  In  trying  and  convicting  him  upon  an  indictment 
which  charges  no  offense,  and  therefore,  of  course,  no  offense 
of  which  the  district  court  could  have  jurisdiction;  and, 
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Second.  In  adjudging  Lim  guilty  and  imposing  sentence 
without  the  verdict  of  a  legal  jury. 

The  indictment  is  founded  upon  the  following  provision 
of  the  law  concerning  public  administrators:  *'For  any 
willful  misdemeanor  in  office,  any  public  administrator  may 
be  indicted,  tried,  and,  if  found  guilty,  fined  in  any  sum  not 
exceeding  two  thousand  dollars,  and  removed  from  office." 
(Comp.  L.,  sec.  3029.) 

It  shows  that  Borowsky  was  the  lawful  incumbent  of  the 
office  of  public  administrator  of  Eureka  county  from  May, 
1873,  to  December,  1874;  that  in  January,  1874,  he  received, 
by  virtue  of  his  office,  three  thousand  dollars  and  upwards  of 
property  and  moneys  belonging  to  the  estate  of  Adam  Ham- 
ilton, deceased,  and  that  in  March,  1875,  **he  did  willfully, 
unlawfully,  and  corruptly  appropriate,  to  his  own  use  of  the 
moneys  of  said  estate  *  *  *  two  thousand  one  hundred 
and  ninety-nine  dollars  and  nineteen  cents,  and  did  then 
and  afterwards  willfully  and  unlawfully  refuse  to  pay  over 
said  moneys  upon  the  order  of  the  district  court. 

The  argument  in  behalf  of  the  petitioner  is  that  the  statute 
upon  which  this  indictment  is  founded  does  not  define  any 
ofi'ense,  and,  if  it  does,  that  the  indictment  does  not  charge 
the  offense  defined  by  the  statute.  To  support  the  first 
proposition  he  says:  A  misdemeanor  is  a  crime,  and  a  crime 
is  defined  to  be  an  act  or  omission  forbidden  by  law  and  to 
which  is  annexed,  on  conviction,  some  definite  penalty. 
(Comp.  L.,  sec.  1675.)  But  there  is  no  act  or  omission  of  a 
public  administrator  to  which  any  penalty  has  been  affixed 
by  law,  and  consequently  there  is  no  such  thing  as  a  misde- 
meanor in  that  office.  The  fault  of  this  argument,  I  thiuk, 
consists  in  attributing  to  the  word  misdemeanor,  as  used  in 
the  statute,  its  technical  sense  of  a  species  of  crime.  It  is 
evident,  I  think,  that  it  is  used  in  its  more  comprehensive 
sense  of  misbehavior,  misconduct,  violation  of  duty;  for 
otherwise  the  word  "willful,"  by  which  it  is  qualified,  be- 
comes entirely  superfluous.  Every  crime  is  necessarily 
willful,  but  misconduct,  or  violation  of  duty,  is  not.  Taken 
in  the  latter  sense,  the  word  misdemeanor  is  properly  qual- 
ified by  the  word  willful;  in  the  former  signification,  the 
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expression  involves  the  worst  sort  of  tautology.  Besides, 
in  the  one  case,  the  whole  provision  becomes  utterly  mean- 
ingless, while  in  the  other  the  construction  is  plain  and 
sensible.  The  statute  makes  a  willful  misdemeanor  (in  its 
popular  sense  of  misconduct),  a  technical  misdemeanor  or 
crime  by  attachiug  the  penalties  of  fine  and  removal  from 
office.  Its  object  was  not  to  impose  additional  penalties  in 
the  case  of  misdemeanors  already  defined,  but  to  make  that 
criminal  which  before  had  not  been  so,  by  the  ordinary 
form  of  attaching  a  penalty,  and  thereby  forbidding  it. 
Every  willful  violation  of  his  official  duty  by  a  public  ad- 
ministrator is,  therefore,  a  misdemeanor,  punishable  by  a 
fine  of  not  exceeding  two  thousand  dollars  and  removal  from 
office.  Of  such  ofienses,  it  is  not  questioned  that  the  district 
court  has  jurisdiction.  ^ 

But  does  this  indictment  charge  the  offense  defined  by 
the  statute?  Petitioner  argues  that  it  does  not,  because  it 
shows  that  his  term  of  office  had  expired  before  the  misap- 
propriation of  the  money,  and  therefore  it  could  not  have 
been  a  misdemeanor  in  office.  That  the  statute  is  intended 
only  to  apply  to  those  who  are  incumbents  of  the  office  at 
the  time  of  the  commission  of  the  offense  he  contends  is 
proved  not  only  by  its  language,  but  by  the  fact  that  one  of 
the  prescribed  penalties  is  removal  from  office,  which  of 
course  cannot  be  imposed  upon  one  whose  term  has  expired. 
I  think,  however,  the  argument  is  inconclusive.  The  lan- 
guage of  the  act  is,  ''may  be  fined,  etc.,  and  removed  from 
office."  The  latter  part  of  the  penalty  of  course  could  not 
be  enforced  if  the  incumbency  of  the  office  had  expired 
before  conviction,  but  that  is  no  reason  whv  the  fine  should 
not  be  imposed.  If  Borowsky,  after  the  expiration  of  his 
term,  had  been  indipted  for  embezzling  money  before  its 
expiration,  it  would  scarcely  have  been  argued  that  the 
statute  did  not  apply  merely  because  he  could  not  be 
removed  from  office.  And  yet  the  reason  assigned  would 
go  as  far  to  sustain  that  proposition  as  the  other.  This 
shows  that,  if  the  argument  proves  anything,  it  proves  too 
nauch,  and  consequently  that  it  proves  nothing.  The  ques- 
tion, however,  still  remains  upon  the  language  of  the  act, 
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Is  it  a  "misdemeanor  in  office"  to  embezzle  money  received 
€x  officio  after  the  term  of  the  officer  has  expired?  To  my 
mind  it  seems  clear  that  it  is.  It  is  one  of  the  official  duties 
of  every  public  officer  at  or  after  the  expiration  of  his  term 
of  office  to  pay  over  to  his  successor  or  other  proper  recip- 
ient all  funds  received  and  held  by  him  in  his  official  capac- 
ity, and  a  refusal  to  do  so,  on  proper  demand  being  made,  is 
a  violation  of  his  official  duty.  The  indictment  in  this  case 
shows  such  a  refusal,  and  charges  it  to  have  been  willful. 
It  therefore  comes  fully  up  to  the  statute,  if  ''willful  misde- 
meanor in  office"  means,  as  it  clearly  does,  nothing  more 
nor  less  than  willful  violation  of  official  duty.  Tliis  view 
is  strengthened  by  the  consideration  that  a  public  adminis- 
trator is  an  officer  who  virtually  continues  in  office  an  indef- 
inite period  after  the  nominal  expiration  of  his  term.  His 
official  duty  is  simply  to  administer  upon  estates,  in  which 
he  is  entitled  to  administration,  according  to  law.  (Comp. 
L.,  sec.  3025.)  After  his  term  expires  he  simply  ceases  to 
be  entitled  to  take  out  letters  of  administration  in  new 
cases,  but  he  continues  to  administer,  or  at  least  he  contin- 
ues officially  chargeable  in  respect  to  the  estates  in  which 
he  has  received  letters,  until  he  is  regularly  discharged  by 
the  district  court.  Until  he  is  so  discharged  it  is  always 
his  duty  as  an  officer  to  pay  over  moneys  on  the  order  of 
the  court  (Comp.  L.,  sec.  3027),  and  embezzlement  of  the 
money  of  an  estate  is  such  misconduct  as  authorizes  the 
district  court  summarily  to  suspend  his  functions.  (Comp. 
L.,  sec.  763.) 

My  conclusion,  in  view  of  these  provisions,  is,  that  the 
indictment  does  charge  the  petitioner  with  an  offense  within 
the  jurisdiction  of  the  district  court. 

The  remaining  question  is,  Did  the  court  exceed  its 
jurisdiction  in  pronouncing  sentence  upon  the  verdict  of 
eleven  jurors,  the  petitioner  having  consented  to  be  tried 
by  that  number  ? 

There  is  no  doubt  that  he  was  entitled  to  be  tried  by  a 
jury  of  twelve  if  he  had  demanded  it.  The  question  is 
whether  his  consent  to  be  tried  by  eleven  could  authorize 
the  court  to  pronounce  sentence  upon  their  verdict.     If,  as 
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his  counsel  argues,  the  "verdict  of  eleven  is  the  same  thing 
as  no  verdict  at  all,  it  would  seem  to  follow  that  the  court 
exceeded  its  authority,  for  in  that  case  an  agreement  by  the 
defendant  to  be'tried  by  eleven  jurors  would  be  equivalent 
to  waiving  a  jury  trial,  and  it  seems  to  be  implied  in  the 
language  of  the  constitution  (art.  1,  sec.  3)  and  expressly 
enacted  in  the  law  (Comp.  L.,  sees.  1679,  1687)  that  on  the 
trial  of  an  indictment  a  jury  cannot  be  waived.  There  is 
certainly  much  apparent  and  perhaps  real  force  in  the  argu- 
ment that  a  trial  by  eleven  jurors  is  no  jury  trial,  but  there 
is  very  strong  authority  for  holding  the  defendant  estopped 
in  a  case  like  this  from  saying  that  it  is  not,  and  in  my 
opinion  it  ought  to  be  so  held  if  there  is  any  reasonable 
ground  for  such  a  decision.  To.  hold  otherwise  would  seem 
to  involve  the  conclusion  that  if  a  verdict  of  guilty  does  not 
convict,  a  verdict  of  not  guilty  does  not  acquit,  and  that  in 
the  latter  case  the  defendant  might  be  tried  again  perhaps 
after  his  witnesses  had  gone  beyond  his  reach,  and  in  a  case 
perhaps  where  the  very  reason  of  his  waiving  a  full  panel  of 
jurors  was  to  prevent  a  postponement  of  his  trial  and  the 
loss  of  important  testimony.  These  considerations,  it  is 
true,  do  not  meet  the  argument,  but  they  indicate  the  unjust 
and  harsh  consequences  involved  in  the  position  contended 
for  and  the  motives  which  may  legitimately  actuate  a  court 
in  inclining  to  an  opposite  conclusion. 

The  conclusion  reached  by  this  court  in  The  State  v.  Mb- 
Clear,  decided  during  the  last  term,  is  that  the  right  of^trial 
by  jury  means  the  right  to  be  tried  by  twelve  impartial 
jurors.  That  they  should  be  impartial  is  just  as  essential 
to  the  constitution  of  the  jury  as  that  they  should  be 
twelve  in  number,  and  there  is  no  principle  upon  which  a 
defendant  can  be  held  capable  of  waiving  the  disqualifica- 
tion of  a  juror  for  bias,  which  will  not  include  the  power 
of  consenting  to  a  smaller  number  than  twelve.  Yet  it  has 
been  held  in  numerous  cases  in  other  states,  and  in  the  Ciase 
of  Anderson  (4  Nev.  265),  in  this  state,  that  the  defendant 
is  bound  by  his  waiver  of  that  objection.  And  where  a 
juror  has  been  properly  challenged  for  cause,  and  the  chal- 
lenge erroneously  overruled  and  the  juror  sworn,  the  error 
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seems  to  be  cured  by  the  refusal  of  the  defendant  to  renew 
his  challenge  when  offered  the  privilege  by  the  court.  (Gar- 
diner V.  People,  6  Parker  Cr.  B.  195.)  These  authorities 
have  a  bearing  upon  the  question,  but  there  are  others  more 
directly  in  point.  The  case  of  the  Commonwealth  v.  Dailey 
(12  Gush.  80),  was  decided  by  Chief  Justice  Shaw,  and  is 
directly  in  point,  to  the  effect  that  a  defendant  indicted  for 
a  misdemeanor  maybe  tried  by  eleven  jurors  if  he  consents, 
and  that  such  consent  is  not  a  waiver  of  a  jury  trial.  The 
reasons  given  in  the  opinion  and  the  authorities  cited,  fully 
sustain  the  decision.  (See  also  1  Mete.  (Ky.)  365;  2  Id.  1;  2 
Paine  0.  0.  578;  28  Ga.  576.) 

The  case  of  Cancemi  v.  The  People  (18  N.  T.  128),  is 
opposed  to  the  decision  of  Chief  Justice  Shaw,  in  Massa- 
chusetts, and  is  followed  and  approved  in  Hill  v.  TJie 
People,  in  Michigan  (16  Mich.  354).  But  both  of  these 
were  cases  of  murder,  and  the  weight  of  authority  seems 
to  be  that,  in  prosecutions  for  misdemeanors  at  least,  the 
court  may,  by  the  defendant's  consent,  proceed  to  try  him 
with  less  than  the  full  number  of  jurors.  I  am  satisfied 
that  in  so  deciding  there  is  no  injustice  done  in  this  case, 
nor  risk  of  injustice  in  others.  It  rests  with  the  defendant 
to  protect  himself  by  insisting  upon  his  right,  or  by  simply 
not  waiving  it. 

The  proceedings  under  review  should  be  affirmed,  and  it 
is  so  ordered. 


[No.  758.] 

STATE  OF  NEVADA  ex  rel.  JOSEPH  EOSENSTOCK, 

Eelator,  V,  S.  T.  SWIFT,  Kespondent. 

Constitutionality  of  the  Act  incokpobating  Carson  City. — The  act  incor- 
porating Carson  city  (Stats.  1875,  87),  is  not  in  conflict  with  article  III, 
•  or  sections  1  or  8  of  article  V,  or  section  10  of  article  XV  of  the 
constitution. 

Idem — Appointing  Poweb. — Under  the  constitution  of  this  state,  the  naming 
in  the  act  of  incorporation  of  the  persons  who  were  to  constitute  the 
provisional  or  initiatory  board  of  trustees  was  not  the  exercise  of  a 
power  intrinsically  executive.     Clarke  v.  Irwin  (5  Nev.  Ill),  afiirmed. 

Idem — County  Officers  ex  omcio  City  Officebs.  —  The  legislature,  in 
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statement  of  Facts. 

incorporating  Carson  city,  had  the  power  to  constitute  the  designated 
connty  officers  city  officers,  and  to  impose  upon  them  the  executive 
or  ministerial  duties  of  the  municipality,  corresponding  to  their  respec- 
tive duties  as  county  officers. 

Municipal  Corpobation. — A  municipal  corporation,  in  this  state,  is  but  the 
creature  of  the  legislature,  and  derives  its  powers,  rights  and  franchises 
from  legislative  enactment  or  statutory  implication. 

Officebs  of  MuNiciPAii  CoEPOBATioN. — The  officers  of  a  municipal  corpora- 
tion are  created  by  the  legislature,  and  are  chosen  or  appointed  in  the 
mode  prescribed  by  the  law  of  its  creation. 

Idem— City  Becobdeb. — The  provision  of  the  act  creating  the  office  of  city 
recorder  has  no  reference  to  the  jurisdiction  of  justices  of  the  peace. 
The  offices  are  distinct,  though  under  the  act  of  incorporation  both 
offices  may  be  held  by  the  same  person. 

SEcnoN  Thbee  op  Abticlk  Eleven  op  the  Constitution  Construed. — The 
provisions  of  section  3  of  article  XI  of  the  constitution  providing  that 
all  fines  collected  under  the  penal  laws  of  the  state  shall  be  pledged 
to  educational  purposes,  has  no  application  to  fines  recoverable  for  viola- 
tions of  city  ordinances,  but  applies  to  fines  recoverable  under  the 
general  laws  of  the  state.  ' 

Section  Twenty-one  op  Abtiolb  Foub  op  the  Constitution —The  act  incor- 
porating Carson  city  is  not  in  violation  of  the  provisions  of  section 
twenty-one  of  article  four  of  the  Constitution,  which  declares,  **  Where 
a  general  law  can  be  made  applicable  all  laws  shall  be  general,  *  «  * 
throughout  the  State.'*    Evans  v.  Job  (8  Nev.  323),  affirmed. 

Municipal  Cobpobation  created  by  Spkcial  Law. — Section  one  of  article 
eight  of  the  constitution  clearly  recognized  the  authority  of  the  legisla- 
ture to  create  municipal  corporations  by  special  enactment.  This  inter- 
pretation is  not  inconsistent  with  the  provisions  of  section  eight  of  the 
same  article.  City  of  Virginia  v.  The  Chollar-Poiosi  0.  &  S,  M.  Co.  (2 
Nev.  86),  affirmed. 

Powers  op  a  Municipal  Cobpobation. — A  municipal  corporation  possesses 
and  can  exercise  such  powers  only  as  are  expressly  conferred  by  the 
law  of  its  creation,  or  such  as  are  necessary  to  the  exercise  of  its  cor- 
porate powers,  the  performance  of  its  coi-porate  duties  and  the  accom- 
plishment of  the  purposes  for  which  it  was  created. 

Part  op  a  Statute  Unconstitutional. — When  part  of  a  statute  is  unconsti- 
tutional it  will  not  authorize  the  court  to  declare  the  remainder  void 
unless  all  the  provisions  are  connected  in  subject-matter  depending  on 
each  other. 

This  was  an  original  proceeding  in  the  Supreme  Court 
in  the  nature  of  a  writ  of  quo  waiTanto  to  determine  the 
right  of  S.  T.  Swift,  sheriflf  of  Ormsby  county,  to  hold  and 
exercise  the  office  of  marshal  of  Carson  city,  under  the  act 
of  the  legislature  approved  February  25,  1875,  incorpor- 
ating said  city. 

Vol.  XI.— 9 
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Argument  for  Bolator. 

Bohert  M.  Clarke,  for  Belator. 

I.  The  act  of  the  legislature  to  incorporate  Carson  city  is 
unconstitutional  for  the  reason  that  it  appoints  the  officers 
of  the  city.  (Stats.  1875,  88,  sec.  4.)  The  power  to  ap- 
point to  office  is  an  executive  power.  (Const,  art.  5,  sec. 
1-8;  Const,  art.  15,  sec.  10;  4  Abbott's  Pr.  35;  1  Cranch, 
137;  State  v.  Kennon  et  ah,  7  Ohio  State,  341.)  Article  III 
of  the  Constitution  forbids  the  legislature  to  exercise  it. 
(Art.  Ill,  Const.  Nev.) 

II.  The  act  constitutes  the  county  officers  ex  officio  city 
officers,  and  thus  perinanently  deprives  the  citizens  of  the 
state  residing  within  the  municipal  subdivision  of  a  funda- 
mental right,  to  wit:  the  right  of  local  self-government. 
(Const,  art.  2,  sec.  1;  Const,  art.  4,  sec.  32;  Cooley's  Const. 
Lim.  34,  35;  55  New  York,  55.)  To  permit  the  people  of 
the  entire  county  to  choose  the  officers  of  Carson  city,  is  as 
gross  a  denial  of  self-government  as  to  permit  the  people 
of  the  entire  state  to  choose  the  officers  of  Ormsby  county. 

III.  The  act  is  unconstitutional  in  this*  It  is  a  special 
law  regulating  the  jurisdiction  of  justices  of  the  peace. 
(Const,  art.  4,  sec.  20.)  It  confers  additional  and  excep- 
tional powers  and  duties  upon  the  justice  of  Carson  town- 
ship. 

IV.  The  act  is  unconstitutional  in  this :  It  diverts  penal 
fines  from  the  school  fund.     (Art.  11,  Const.,  sec.  3.) 

V.  The  act  is  unconstitutional  in  this:  It  is  a  special 
law  in  a  case  where  a  general  law  exists,  and  can  be  made 
applicable.  (Act  Feb.  21, 1873,  laws  1873,  66-74,  in  Const. 
Nev.,  art.  4,  sec.  21;  Evans  v.  Job,  8  Nev.  322;  Ex  parte 
Fritz,  9  Iowa,  35,  36;  Town  of  McGregor  v.  Baylis,  19  Id. 
47-48.)  The  general  law  exists,  and  is  in  force.  (I^aws 
1873,  66.)  Carson  city  was  organized  under  it  when  tlie 
act  was  passed. 

YI.  The  act  is  unconstitutional  in  this:  It  imposes  no 
restrictions  upon  the  powers  of  taxation,  assessment,  bor- 
rowing money  or  loaning  credit,  whereas,  the  constitution, 
in  terms,  requires  this  to  be  done.  (Const.,  art.  8,  sec. 
8;  Stats.  1875,  90,  91,  96;  Cooley  Const.  Lim.  39,  40;  Dil- 
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Ion  Manic.  Corp.,  sec.  27,  134;  Foster  v.  City  of  Kenosha, 
12  Wis.  616;  Bogan  v.  City- of  Wateiiotm,  30  Id.  264-65; 
Bmnson  t.  Mayor  of  Albany,  24  Barb.  495;  Bank  of  Borne  v. 
Tillage  of  Mosell,  18  N.  T.  41.)  The  power  tb  borrow 
money,  etc.,  exists  under  art.  8,  sec.  8,  Const.;  30  Wiscon- 
sin, 264,  265. 

VII.  The  act  is  unconstitutional  in  this:  It  is  a  special 
law  for  the  organization  of  a  city,  the  constitution  requir- 
ing all  such  laws  to  be  general.  (Const.  Nev.,  art.  8, 
sec.  8;  Const.  Ohio,  art.  13,  sec.  1-2-6;  20  Ohio  St.  E. 
34-35,  36,  37;  Const.  Iowa,  art.  8,  sec.  1;  9  Iowa,  30,  32- 
33;  19  Id,  43,  46;  Const.  Kansas,  art.  12,  sec.  5;  4  Kan- 
sas, 141-42'-43-47-48;  9  Id.  695-96;  City  of  Virginia  v. 
ChoUar-Potosi  Co.,  2  Nct.  86-89;  90-91.) 

It  is  a  rule  of  constaiction,  that  the  whole  constitution 
may  be  examined  with  a  view  to  arriving  at  the  true  mean- 
ing of  any  part.  (Cooley's  Const.  Lim.  57-58;  Broom's 
Maxims,  621.)  It  is  also  a  rule  of  construction,  that  eflfect 
is  to  be  given,  if  possible,  to  the  whole  instrument  and  to 
every  section  and  clause.  If  different  portions  seem  to  con- 
flict, the  court  must  harmonize  them.  (Cooley  Const.  Lim. 
57-58;  24  Cah  539.)  To  apply  the  foregoing  rules  of  con- 
struction to  the  case  in  hand.  As  we  have  seen  the  neces- 
sary effect  of  section  8,  article  8,  of  the  state  constitution 
is  to  forbid  the  incorporation  of  towns  and  cities  by  special 
laws.  To  require  a  thing  to  be  done  by  general  liaws,  is  to 
forbid  it  to  be  done  by  special  law.  (See  cases  cited  in 
support  of  point  VII.)  To  hold  that  section  one  authorizes 
the  organization  of  cities  and  towns  by  special  laws,  is  to 
give  to  the  section  an  interpretation  inconsistent  with,  and 
destructive  of  section  eight;  is  in  effect  to  say,  that  section 
eight  requires  towns  and  cities  to  be  organized  by  **  general  '* 
laws,  and  that  section  one  permits  them  to  be  organized  by 
"special"  laws,  which  is  contradictory  and  absurd. 

To  harmonize  sections  one  and  eight,  and  give  to  each 
effect,  it  is  only  necessary  to  interpret  each  according  to  the 
ordinary  import  of  the  words  employed,  and  the  manifest 
spirit  of  the  whole  instrument. 

Section  eight  requires  towns  and  cities  to  be  organized 
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under  general  laws,  section  one  permits  special  legislation 
relating  to,  or  concerning  the  powers  of,  municipal  corpo- 
rations which  were  organized  and  existing  at  the  adoption 
of  the  constitution. 

Ellis  &  King,  for  Respondent. 

I.  The  doctrine  of  local  self-government,  as  applied  to  a 
municipal  corporation  created  under  our  state  constitution, 
cannot  be  found  in  our  state  constitution.  The  people  have 
no  natural  right  of  voting.  A  legislative  office  may  be 
created  and  filled. 

The  constitution  must  in  terms,  or  by  necessary  impli- 
cation at  least,  limit  the  power  of  the  legislature  in  this,  aa 
well  as  in  all  other  matters,  otherwise  the  legislature  haa 
the  power  to  do  that  which  has  been  done  in  this  case. 
(Smith's  Com.  sees.  179-80;  5  Nev.  125-7;  Id  293-4;  Bull 
V.  Snodgraas,  4  Nev.  524;  Const.  N.  Y.  162.) 

II.  The  constitution  of  Nevada  only  provides  a  general 
system  of  filling  vacancies,  giving  to  the  governor  special 
powers  in  certain  cases,  and  recognizing  that  the  laws  may 
provide  also  for  filling  certain  vacancies.  Here  if  there  was 
a  vacancy  it  was  provided  for  by  law  {Clark  v.  Inoin,  5  Nev. 
Ill),  and  the  filling  of  such  vacancy  was  only  temporary  and 
provisional.  (Smith's  Com.  sees.  179-80.)  The  legislature 
has  unlimited  power  in  any  matter  of  legislation  unless  spe- 
cifically limited.  (Gibson  v.  Mason,  5  Nev.  286,  293,  299,  300; 
Ash  V.  Parkinson^  5  Id.  15;  Evans  v.  Job,  8  Nev.  337-9;  7 
Nev.  30.) 

III.  The  act  does  not  confer  jurisdiction  upon  any  justice 
of  the  peace;  that  remains  intact  under  the  general  laws, 
but  is  mere  descriptio  personce,  and  simply  designates  who 
shall  be  recorder. 

IV.  The  provisions  of  art.  2,  sec.  3,  of  the  constitution 
of  Nevada,  apply  solely  to  fines  recoverable  under  general 
laws,  regulating  fines  for  misdemeanors,  and  apply  uniformly 
to  the  whole  state,  and  not  to  fines  for  the  violation  of  city 
ordinances. 

V.  Under  art.  8,  sees.  1  and  8  of  the  constitution  of 
this  state,  a  corporation  for  municipal  purposes  may  be 
created  by  special  act.  (Cal.  Const.;  5  Nev.  124;  Chollar 
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Potosi  V.  Virginia  City,  2  Nev.  87;  TIesa  v.  Pegg,  7  Id.  23; 
Evans  v.  Job,  8  Id.  322;  Clarke  v.  Irwin,  5  Id.  111.)  Bnt 
this  is  a  general  law  as  contra-distinguished  from  a  spe- 
cial law.  Smith's  Com.,  sees.  802-4;  People  v.  Potter, 
35  Cal.  115;  3  N.  H.  321;  17  Id.  547;  12  Pick.  344;  9 
Greenl.  56;  5  Id.  511;  5  Mass.  268;  29  Ind.  409;  Young  v. 
Ball,  9  Nov.;  Const.  N.  T.;  U.  8,  Trust  Co.  v.  Brady,  20 
Barb.  119;  People  v.  Bowefn,  21  N.  Y.  517.) 

VI.  An  assessment  for  grading  a  street  in  the  town  is  not 
a  tax  within  the  meaning  of  article  8,  section  8,  and  restricted 
by  the  act.  (Laws  1875,  p.  90,  sec.  10,  clause  2;  28  Cal. 
355,  et  seq.,  and  pp.  361,  367,  372.)  And  limitation  is  omit- 
ted from  the  act;  the  responsibility  is  upon  the  legislature, 
and  is  not  a  matter  for  judicial  correction.  (Id.  367;  18  N.  T. 
42;  Bank  of  Rome  v.  Village  of  Rome,  26  N.  T.  69-70.)  A 
license  is  not  a  tax,  and  the  imposition  of  a  license  is  not 
taxation  within  the  meaning  of  article  8,  section  8,  of  the 
Const.  (34  Cal.  448-9;  4  Cal.  46;  1  Cal.  252-54;  Anderson 
Y.  Doll,  27  Cal.  mi ',  Attorney-General  v.  Squires,  14  Cal.  12.) 
But  there  is  a  limitation  upon  the  power  of  taxation,  prop- 
erly so  called,  and  upon  the  powers  of  the  board  contract- 
ing indebtedness,  borrowiug  money  or  loaning  credit.  (Laws 
1875,  90,  sees.  10  and  31.)  Money  cannot  be  borrowed  nor 
credit  loaned  without  incurring  indebtedness.  {Mason  v. 
Gibson,  5  Nev.  300.) 

Vn.  But  if  there  is  no  limitation,  as  claimed,  and  there 
is  no  power  to  levy  assessments,  still  the  act  is  valid  and 
complete,  and  useful  in  other  respects,  and  must  stand  so 
far  as  the  information  is  concerned.  (34  Cal.  457;  17  Id. 
554;  18  Id.  68;  22  Id.  663;  5  Nev.  131;  8  Id.  342,  and  cases 
cited;  3  Id.  180;  32  Md.  369;  31  How.  Pr.  289,  343;  People 
V.  Rochester,  50  N.Y.  553.) 

By  the  Court,  Earll,  J. : 

This  is  a  complaint  or  information  by  the  attorney-gen- 
eral of  this  state,  in  the  nature  of  a  quo  loarranto,  instituted 
at  the  relation  of  Joseph  Eosenstock,  to  determine  the  right 
of  the  respondent  to  hold  and  exercise  the  office  of  marshal 
of  Carson  city.    The  respondent  demurred  to  the  complaint 
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or  inf onaaiion  on  the  genera]  ground  that  it  does  not  state 
lacts  fiufficient  to  constitute  a  cause  of  action;  hence  the 
facts  stated  therein  are  to  be  taken  as  admitted. 

The  questions  presented  involve  the  vaKdity  of  the  act 
•entitled  "An  act  to  incorporate  Carson  city, "approved  Feb- 
ruary 25,  1875.  (Stats.  1875^  87.)  It  is  contended  by  the 
relator  that  the  act  is  in  contravention  of  several  provisions 
of  the  constitution  of  this  states  and  is,  therefore^  totally 
void. 

The  first  objection  urged  against  the  validity  of  the  act  is 
that  the  legislature  had  no  power  to  appoint,  in  the  act  of 
incorporation,  the  board  of  trustees  who  were  to  organize 
the  city  government  and  to  conduct  the  affairs  thereof  for 
the  first  year,  as  provided  by  section  four  of  the  act,  which 
is  as  follows :  '*  The  board  of  trustees  for  the  first  year  shall 
consist  of  Henry  F.  Bice  and  A.  B.  Driesbach,  represent- 
ing the  first  ward;  David  A.  Bender  and  William  H.  Cor- 
bett,  representing  the  seoond  ward;  and  Jacob  Klien,  from 
the  city  at  large,  T^Jiose  duty  it  shall  be,  upon  the  first  Mon- 
day in  March,  eighteen  hundred  and  seventy-five,  to  as- 
aemble  at  the  court-hooQC  in  Carson  city,  take  the  oath  of 
office  as  such  trustees,  and  hold  their  first  meeting  as  a 
board  of  trustees.  Before  entering  upon  any  other  business, 
the  trustees  above  named,  representing  the  first  ward,  shall 
determine  their  several  terms  of  office  by  lot;  and  as  so  de- 
termined, the  one  trustee  shall  continue  in  office  until  the 
first  Monday  in  May«  A.  n.  eighteen  hundred  and  seventy- 
fiix,  and  until  his  successor  is  duly  qualified;  and  the  other 
of  said  trustees  shall  hold  his  office  as  such  until  the  first 
Monday  in  May^  eighteen  hundred  and  seventy-seven,  and 
until  his  successor  is  duly  qualified;  and  the  other  two  trus- 
tees, hereinbefore  named  as  representing  the  second  ward, 
shall  then  and  there,  in  like  manner,  determine  by  lot,  their 
several  terms  of  office,  and  shall,  as  so  determined,  hold  in 
all  respects  as  the  trustees  of  the  first  ward.  The  board 
shall  then  elect  one  of  their  number,  who  shall  be  tbe  pres- 
ident of  the  board  of  trustees  untU  the  first  annual  election 
taking  place  under  the  provisions  of  this  act,  and  the  board 
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shall  then  proceed  generally  upon  their  duties."  (Stat. 
1875,  88.) 

It  is  argued  that  the  power  of  appointment  to  office  is,  in 
its  nature,  an  executive  function,  and  therefore  the  naming, 
in  the  above-quoted  section  of  the  act,  the  persons  who  were 
to  constitute  the  trustees  for  the  first  year,  was  in  violation 
of  article  three,  and  sections  one  and  eight  of  article  five, 
and  section  ten  of  article  fifteen  of  the  constitution  of  this 
state,  which  are  as  follows : 

"Articles.  The  powers  of  the  government  of  the  state 
of  Nevada  shall  be  divided  into  three  separate  departments 
— the  legislative,  the  executive^  and  the  judicial;  and  no 
persons  charged  with  the  exercise  of  powers  properly  be- 
longing to  one  of  these  departments  shall  exercise  any 
functions  appertaining  to  either  of  the  others,  except  in 
cases  herein  expressly  directed  or  permitted. 

''Article  5,  section  1.  The  supreme  executive  power  of 
the  state  shall  be  vested  in  a  chief  magistrate,  who  shall  be 
governor  of  the  state  of  Nevada. 

"Sec.  8.  When  any  office  shall,  from  any  cause,  become 
vacant,  and  no  mode  is  provided  by  the  constitution  and  hiws 
for  filling  such  vacancy,  the  governor  shall  have  the  power 
to  fill  such  vacancy  by  granting  a  commission,  which  shall 
expire  at  the  next  election  and  qualification  of  the  person 
elected  to  such  office." 

"Article  15,  section  10.  All  officers  whose  election  or  ap- 
pointment is  not  Otherwise  provided  for,  shall  be  chosen  or 
appointed  as  may  be  prescribed  by  law." 

Of  these  provisions  of  the  constitution,  section  8  of  article 
6,  alone  confers  any  appointing  power  upon  the  executive 
department  of  the  government,  and  that  only  so  far  as  to 
authorise  the  governor  to  temporarily  fill  vacancies  occur- 
ring in  existing  offices,  when  no  other  mode  for  filling  such 
vacancies  has  been  provided  by  the  constitution  and  laws. 

The  constitution  nowhere  designates  what  officers  shall 
be  provided  ior  incorporated  cities,  nor  does  it  declare 
whether  municipal  officers  shall  be  elected  or  appointed, 
and  if  there  is  any  restriction  on  the  power  of  the  legisla- 
ture over  such  officers  it  must  be  found  elsewhere  than  in 
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the  provisions  of  the  constitution  above  quoted.  But  there 
is  nowhere  in  the  constitution  any  express  provision  on  the 
subject,  hence  if  such  limitation  of  the  legislative  power,  as 
is  here  contended  for  exists,  it  must  be  found  in  some  man- 
ifest implication. 

It  is,  however,  argued  on  behalf  of  the  relator,  that  the 
appointing  power  is  in  its  nature  and  essence  executive,  and 
inherent  in  the  executive  department  independent  of  any- 
express  provision  of  the  constitution,  .and  Marhury  v.  Mad- 
ison, 1  Cranch,  137;  Achley's  Case,  4  Abbott's  Pr.  35,  and 
The  State  ex  rel.  Attorney-General  v.  Kennon,  7  Ohio  St.  546, 
are  cited  in  support  of  this  position.     The  only  authority 
above  cited  which,  in  our  opinion,  tends  to  support  the  po- 
sition of  relator  is  the  case  cited  from  4  Abbott's  Pr.  35. 
In  that  case  Davies,  J.,  says:  **The  exercise  of  the  power 
of  appointment  to  office  is  a  purely  executive  act,  and  when 
the  authority  has  been  exercised,  it  is  final,  for  the  term  of 
the  appointee."    The  authorities  cited  in  support  of  this 
opinion  are  the  ninth  section  of  the  amended  charter  of  the 
city  of  New  York  in  which  it  was  provided,  '*that  no  com- 
mittee or  member  of  the  common  council  shall  perform  any 
executive  business  whatever,  except  such  as  is  or  shall  be 
especially  imposed  on  them  by  the  laws  of  this  State,  and 
except  that  the  board  of  aldermen  may  approve  or  reject 
the  nominations  made  to  them  as  hereafter  provided;"  from 
which  the  learned  judge  inferred  that  the  legislature  re- 
garded the  power  to  make  appointments  to  office  as  the  ex- 
ercise of  executive  authority;  and  also,  the  following  quoted 
from  Marbury  v.  Madison,  1  Cranch,  137,  supi'a:   **When 
he  (the  president)  has  made  an  appointment,  he  has  exer- 
cised his  whole  power,  and  his  discretion  has  been  com- 
pletely applied  to  the  case.     If,  by  law  the  officer  be  re- 
movable at  the  will  of  the  president,  then  a  new  appoint- 
ment may  be  immediately  made,  and  the  rights  of  the  offi- 
cer are  terminated.     But,  as  a  fact  which  has  existed  can- 
not be  made  never  to  have  existed,  the  appointment  cannot 
be  annihilated;  and,  consequently,  if  the  officer  is  by  law 
not  removable  at  the  will  of  the  president,  the  rights  he 
has  acquired  are  protected  by  law,  and  are  not  resumable 
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by  the  president.     They  cannot  be  extinguished  by  execu- 
tive authority."    Judge  Davies,  after  quoting  the  above, 
says:  "It  is  perfectly  apparent,  therefore,  that  the  exercise  of 
the  power  of  appointment  to  office  is  not  a  legislative  act." 
It  may  be  conceded  that  the  exercise  of  the  power  of  ap- 
pointment to  office  is  not  strictly  a  legislative  act,  yet  it 
does  not  necessarily  follow  that  it  is  the  exercise  of  a  purely 
executive  function.     It  is  very  clear  that  there  is  nothing 
in  the  opinion  of  Chief  Justice  Marshall  (from  which  the 
above  was  quoted  by  Judge  Davies)  from  which  it  can  be 
implied  that  the  appointing  power  is  inherent  in  the  execu- 
tive department  of  the  government.     The  opinion  was  based 
upon  the  positive  provisions   of  the  Constitution  of  the 
United  States  conferring  the  power  on  the  president;  but 
the  chief  justice  nowhere   characterizes   the  appointment 
to  office  as  the  exercise  of  an  executive  power,  but  on  the 
contrary,  declares  it  to  be  a  political  power,  which,  under 
the  Constitution  of  the  United  States  is  to  be  exercised  by 
the  President.     (See  opinion,  159,  167.)     Cooley,  under  the 
head  of  ** legislative  encroachments  upon  executive  power," 
says:    "If  it  is  difficult  to  point  out  the  precise  boundary 
which  separates  legislative  from  judicial  duties,  it  is  still 
more  difficult  to  discriminate,  in  particular  cases,  between 
what  is  properly  legislative  and  what  is  properly  executive 
duty.    The  authority  that  makes  the  laws  has  large  discre- 
tion in  determining  the  means  through  which  they  shall  be 
executed,  and  the  performance  of  many -duties  which  they 
may  provide  by  law,  they  may  refer  either  to  the  chief  ex- 
ecutive of  the  state,  or,  at  their  option,  to  any  other  exec- 
utive or  ministerial  officer,  or  even  to  a  person  specially 
named  for  the  duty."     (Const.  Lim.  114,  115.) 

It  is  true,  the  line  of  distinction  between  the  legislative 
and  executive  powers  of  the  government,  in  respect  to  ap- 
pointments to  office,  is  not  always  so  clearly  drawn  as  to  be 
free  from  doubt.  It  depends  upon  the  form  of  government 
to  which  it  is  to  be  applied.  What  would  come  within  the 
legislative  power,  in  our  form  of  government,  would  fall 
within  the  executive  in  another,  and  vice  versa.  The  ques- 
tion here  preseiited  is,  whether,  under  the  constitution  of 
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this  state,  the  naming  in  the  act  of  incorporation  of  the 
persons  who  were  to  constitute  the  provisional  or  initiatory 
board  of  trastees,  was  the  exercise  of  a  power  intrinsicaUy 
executive.     This  precise  question  was  presented,  and,   as 
'We  think,   correctly  decided  by  this  court  in  the  case  of 
Clarke  v.  Ii^in  (5  Nev.  111).     In  that  case,  the  court,  by 
Whitman,  J. ,  referring  to  the  case  of  The  State  ex  rd.  Attor- 
ney-General v.  Kennon,  supra  (7  Ohio  St.  456),  (also  cited 
by  the  relator  in  that  case),  say:  ^'The  decision  in  that  case 
is  probably  correct;  but  it  is  based  upon  a  constitutional 
provision  unlike  any  to  be  found  in  the  constitution  of  the 
state  of  Nevada.     By  such  provision  the  appointing  power 
^as  expressly  taken  away  from  the  legislature  and  giv^n  to 
the  governor,  as  the  recital  of  the  clause  will  clearly  show;" 
*    *    *    and  that  to  use  the  language  of  one  of  the  judges^ 
**  appointing  power  by  the  general  assembly  is  thus  cut  up 
by  the  roots,  except  tmly  in  the  special  cases,  in  which  it  is 
expressly  given  by  the  constitution  itself.     In  the  constitu- 
tion of  the  state  of  Nevada,  the  appointing  power  of  the 
legislature  is  neither  cut  up  by  the  roots,  nor  in  any  manner 
hampered,  save  where  the  oonstitutiou  itself,  or  the  federal 
constitution,  provides  for  filling  a  vacancy.     The  former 
prescribes  the  mode  of  filling  vacancies  only  as  to  state  offi- 
<5ers  and  members   of  the  legislature;    the  latter,    as  to 
United  States  senators   and   representatives   in  congress. 
In  every  other  case  the  power  is  in  the  legislature,  to  be  by 
it  regulated  by  law,  as  is  evident  from  the  fact  that  no  pro- 
vision is  made  save  as  to  vacancies;  and  as  to  these,  the 
following  is  used:"    *    *    *     (Const.  Nov.,  Art.  V.,  Sec. 
8.)     **Two  things  must  then  concur:  there  must  be  a  va- 
cancy, and  no  provision  made  by  the  constitution,  or  no 
existent  law  for  filling  the  same  before  the  governor  can 
exercise  the  appointing  power.     Now  if  upon  the  creation 
of  this  new  office,  because  it  is  such,  as  the  office  of  sheriff 
*  of  White  Pine  county  had  no  existence  until  the  passage  of 
the  law  creating  the  county,  no  vacancy  occurred,  the  office 
remained  to  be  filled  by  some  power.     The  governor  had 
not  that  power,   and  there  was  no  prohibition  upon  the 
legislature,  unless  it  exist  in  the  constitutional  provisions 
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heretofore  considered,  and  it  Las  been  seen  that  there  it 
cannot  l)e  clearly  found,  as  applicable  to  a  case  similar  to 
the  present;  wherefore  the  office  could  be  properly  filled 
by  the  legislature." 

This  seems  to  us  to  be  a  correct  exposition  of  the  consti- 
tutional provisions  involved,  and  is  fully  sustained  by  ju- 
dicial decisions  of  other  states  in  whose  constitutions  similar 
provisions  are  found.  {Davis  v.  ITie  StcUe,  7  Md.,  151; 
Mayor  dkc.  of  BcdL  v.  State,  ex.  rel.  The  Board  of  Police  oj 
Bait,  15  Md.,  376;  People  v.  Benndt,  54  Barb.,  481;  2%e 
People  V.  Murlbiit,  24  Mich.,  44.) 

The  next  objection  is  that  the  act  is  unconstitutional  be- 
cause it  constitutes  certain  county  officers  ex  offioio  city 
officers.  By  the  eleventh  section  of  the  act  the  treasurer  of 
Ormsby  county  is  constituted  ex  officio  city  ti'easurer;  by  the 
twelfth  section  the  assessor  of  the  county  is  constituted  ex 
officio  the  city  assessor;  by  the  thirteenth  section  the  dis- 
trict attorney  of  the  county  is  constituted  ea:  officio  the  city 
attorney.;  by  the  fourteenth  section  the  sheriff  is  constituted 
ex  officio  the  city  marshal;  and  by  the  fifteenth  section  the 
county  clerk  is- constituted  ex  officio  the  city  clerk. 

It  is  difficult  to  distinguish  th^  principle  involved  in  this 
objection  from  the  one  just  considered,  and  if  our  conclu- 
sion is  correct  in  respect  to  the  power  of  the  legislature  to 
m^jke  the  provisional  or  initiatory  appointments  therein  re- 
ferred to,  it  follows  that  it  had  the  power  to  constitute  the 
designated  county  officers  city  officers,  and  to  impose  upon 
them  the  executive  or  ministerial  duties  of  the  municipality 
corresponding  to  their  respective  duties  as  county  officers. 
The  duties  imjjosed  upon  them  as  city  officers  are  of  the 
same  character  as  those  which  they  are  respectively  re- 
quired to  perform  as  county  officers,  and  there  is  no  cons^ti- 
tutional  inhibition  against  the  exercise  of  the  duties  of  a 
municipal  office  by  a  person  holdinga  county  office,  when  the 
duties  of  eacli  are  of  the  same  character.  But  it  is  claimed 
that  the  legislature,  by  conferring  these  city  offices  upon  the 
county  officers,  have  **  permanently  deprived  the  citizens  of 
the  state,  residing  within  the  municipal  subdivision,  of  a 
fundamental  right:  the  right  of  local  self-govei'nment." 
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The  existence  of  a  fundamental  right  of  municipal  local 
self-government,  is  necessarily  dependent  upon  some  con- 
stitutional grant  or  manifest  implication,  neither  of  which 
can  be  found  in  the  constitution  of  this  state.  Hence,  a 
municipal  corporation,  in  this  state,  is  but  the  creature  of 
the  legislature,  and  derives  all  its  powers,  rights  and  f  ran- 
.  chises  from  legislative  enactment  or  statutory  implication. 
Its  officers  or  agents,  who  administer  its  affiiirs,  are  created 
by  the  legislature,  and  chosen  or  appointed  in  the  mode  pre- 
scribed by  the  law  of  its  creation.  (People  v.  Coon  et  aL, 
25  Cal.  649;  Giovanni  Herzo  v.  San  Francisco,  33  Cal.  134; 
Payne  et  al.  v.  IVeadway,  16  Cal.  220.)  Nevertheless,  the 
principle  of  local  self-government  has  always  been  recog- 
nized, to  a  certain  extent,  by  the  legislature  of  this  state  in 
the  passage  of  statutes  creating  and  providing  for  the  gov- 
ernment of  municipal  corporations,  and  the  selection  of 
officers  and  agents  to  administer  the  affairs  of  such  corpora- 
tions has  generally  been  intrusted  to  the  electors  of  the  re- 
spective municipalities,  or  their  appointment  committed  to 
the  authorities  thereof;  and  it  cannot,  with  propriety,  be  sai  J 
that  the  legislature  have  wholly  disregarded  this  principle 
in  the  passage  of  the  act  under  consideration,  because  by 
section  3  of  the  act  the  entire  government  of  the  city  is 
vested  in  a  board  of  trustees,  to  consist  of  five  members, 
who  are  required  to  **  be  actual  residents  and  owners  of  real 
estate  in  the  city,  and  to  be  chosen  by  the  qualified  electors 
thereof." 

The  third  objection  to  the  constitutional  validity  of  the 
act  is:  "It  is  a  special  law  regulating  the  jurisdiction  of 
justices  of  the  peace." 

This  objection  is  directed  to  the  sixteenth  section  of  the 
act,  by  which  a  recorder's  court  is  created  for  the  city,  and 
the  justice  of  the  peace  of  Carson  township  is  constituted 
*^  ex  ojficio  the  city  recorder,  with  the  like  jurisdiction  as- 
commonly  conferred  upon  recorder's  courts  in  municipal 
corporations,  subject  to  appeals  taken  to  the  district  court 
as  from  justices  of  the  peace."  It  is  quite  apparent  that 
this  provision  of  the  act  has  no  reference  whatever  to  the 
jurisdiction  of  justices  of  the  peace.     The  offices  of  justice 
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of  the  peace  and  of  city  recorder  are  distinct  oiBBces,  though, 
under  the  act  of  incorporation,  both  oiBBces  may  be  held  by 
the  same  person;  and  there  being  no  constitutional  inhibi- 
tion against  the  exercise  of  both  by  the  same  person,  we 
are  unable  to  perceive  any  force  in  the  objection.  {Merrill 
V.  Gorhaniy  6  Cal.  41;  People  v.  Edwards  et  ah  9  Cal.  286; 
People  V.  Durick,  20  Id.  94.) 

The  fourth  objection  urged  against  the  validity  of  the  act 
is:  '*  It  diverts  penal  fines  from  the  school  fund." 

By  the  eighteenth  section  of  the  act  it  is  provided:  **  All 
taxes,  fines,  forfeitures,  or  other  moneys  collected  or  re- 
covered by  any  officer  or  person,  under  or  by  virtue  of  the 
provisions  of  this  act,  or  of  any  valid  ordinance  of  the  city, 
shall  be  paid  by  the  officer  or  person  collecting  or  receiving 
the  same  to  the  city  treasurer.  *  *  *  AH  such  moneys  shall 
be  placed  by  the  city  treasurer  in  a  fund  to  be  known  as  the 
general  fund,  and  shall  be  so  kept  except  as  paid  out  upon 
proper  warrants.  *  *  *  "    It  is  argued  on  behalf  of  relator 
that  the  act  in  this  respect  is  in  violation  of  that  part  of  sec- 
tion three  of  article  eleven  which  declares:  '*  All  fines  col- 
lected under  the  penal  laws  of  the  state  *  *  *  shall  be,  and  the 
same  are,  hereby  solemnly  pledged  for  educational  purposes, 
and  shall  not  be  transferred  to  any  other  fund  for  other  uses." 
The  answer  to  this  is,  that  this  clause  of  the  constitution  has 
no  application  to  fines  recoverable  for  violations  of  city  or- 
dinances, but  applies  solely  to  fines  recoverable  under  the 
general  laws  of  the  state.     There  is  a  broad  distinction 
between  the  penal  laws  of  the  state  and  penalties  prescribed 
by  the  ordinances  of  municipal  corporations,  and  this  pro- 
vision of  the  constitution  manifestly  means  such  fines  only 
as  are  collected  under  the  penal  laws  prescribed  by  the  law- 
making power  of  the  state,  and  cannot,  by  any  legal  or  con- 
stitutional rule  of  construction,  extend  to  penalties  incurred 
for  violation  of  the  ordinances  of  municipal  corporations. 
The  fifth  objection  is  that  the  law  is  void  because  *4t  is  a 
special  law  in  a  case  where  a  general  law  exists  and  can  be 
made  applicable;"  and  it  is  therefore  contended  that  the  act 
was  passed  in  violation  of  that  clause  of  the  twenty-first  sec- 
tion of  article  4  of  the  constitution,  which  declares:  '*  Where 
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a  general  law  can  be  made  applicable,  all  laws  sball  be  gen- 
eral and  of  uniform  operation  throughout  the  State."  The 
argument  in  support  of  this  proposition  is  that,  inasmuch  as 
a  general  law  existed  at  the  time  of  the  passage  of  the  act 
in  question  (Stat.  1873,  66)  providing  for  the  government 
of  cities  and  towns,  and  the  to^n  of  Ciarson  having  been  or- 
ganized under  its  provisions,  it  is,  therefore,  practically 
demonstrated  that  a  general  law  can  be  made  applicable. 
The  principle  involved  in  this  proposition  cannot  be  dis- 
tinguished from  that  decided  in  Hess  v.  Pcgry,  7  Nev.  23, 
and  also  in  that  of  Evans  v.  Job,  8  Nev.  323.  The  same  ar- 
gument was  urged  against  the  validity  of  the  acts  respect- 
ively involved  in  those  cases,  and  the  same  authorities  cited 
in  support  thereof  as  are  presented  here;  there  was  an  elab- 
orate opinion  in  each  case  in  which  all  the  authorities  cited 
by  counsel  for  the  relator,  as  well  as  others  bearing  upon 
the  subject,  were  fully  reviewed,  the  result  of  which  is  an 
exposition  of  this  provision  of  the  constitution  adverse  to 
the  position  of  relator,  and  the  principle  thus  decided  must 
now  be  regarded  as  the  settled  law  of  this  state. 

There  is,  however,  another  clause  of  the  constitution 
which,  in  our  opinion,  clearly  recognizes  the  authority  of 
the  legislature  to  create  municipal  coi-porations  by  special 
enactment.  We  refer  to  section  one  of  article  eight,  which 
provides  that  '*the  legislature  shall  pass  no  special  act  in 
any  manner  relating  to  corporate  powers,  except  for  muni- 
cipal purposes;  but  corporations  may  be  formed  under  gen- 
eral laws;  and  all  such  laws  may,  from  time  to  time,  be 
altered  or  repealed."  It  is  true,  counsel  for  relator  con- 
tends that  this  interpretation  of  the  section  is  inconsistent 
with,  and  in  violation  of,  section  eight  of  the  same  article, 
which  reads  as  follows:  "The  legislature  shall  provide  for 
the  organization  of  cities  and  towns  by  general  laws,  and 
restrict  their  powers  of  taxation,  assessment,  borrowing 
money,  contracting  debts,  and  loaning  their  credit,  except 
for  procuring  supplies  of  water."  It  is  argued  that  tlie  two 
sections  can  be  harmonized  only  upon  the  theory  that  sec- 
tion eight  requires  all  towns  and  cities  to  be  organized 
under  general  laws,  while  section  one  merely  *' permits 
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special  legislation  relating  to,  or  concerning  the  powers  of 
municipal  corporations  which  were  organized  and  existing 
at  the  adoption  of  the  constitution."  This  interpretation  of 
counsel  for  relator  is  opposed,  not  only  by  judicial  decisions, 
but  by  the  practice  of  the  state  ever  since  the  adoption  of 
the  constitution,  and  in  our  opinion,  cannot  be  sustained 
upon  any  established  principle  of  constitutional  interpreta- 
tion. In  this  country,  the  creation  of  corporations,  whether 
private  or  municipal,  is  the  exercise  of  legislative  power, 
and  until  comparatively  a  recent  period,  both  kinds  of  cor- 
porations were  created  singly,  by  special  acts  of  legislation; 
It,  therefore,  follows  that  the  authority  of  the  legislature  to 
create  corporations  by  special  laws  is  limited  only  by  the 
express  or  necessarily  implied  restrictions  of  the  constitu- 
tion. We  are,  therefore,  of  opinion  that  it  was  not  the  de- 
sign of  the  framers  of  the  constitution,  by  these  provisions, 
to  restrict  the  power  of  the  legislature,  except  in  respect  to 
corporations  other  than  municipal.  '*The  people,  in  fram- 
ing the  constitution,  committed  to  the  legislature  the  whole 
law-making  power  of  the  state,  which  they  did  not  expressly 
or  impliedly  withhold.  Plenary  power  in  the  legislature 
for  all  purposes  of  civil  government  is  the  rule.  A  prohi- 
bition to  exercise  a  particular  power  is  an  exception.  In 
inquii'ing,  therefore,  whether  a  given  statute  is  constitu- 
tional, it  is  for  those  who  question  its  validity  to  show  that 
it  is  forbidden."  (People  v.  Draper,  15  N,  T.  543;  see  also 
Bank  of  Chenango  v.  Broivn,  26  N.  T.  469.)  There  is 
nothing  in  all  this  in  anywise  in  conflict  with  the  authorities 
cited  in  support  of  the  position  of  relator.  The  decisions 
cited  from  the  reports  of  Ohio,  Kansas,  and  Iowa,  are  all 
based  upon  constitutional  provisions,  which  in  this  respect 
are  entirely  unlike  the  constitution  of  this  state. 

The  decisions  of  Ohio  and  Kansas  rest  upon  the  same 
constitutional  provisions,  which  are  as  follows:  "The  gen- 
eral assembly  shall  pass  no  special  act  conferring  corporate 
powers.  Corporations  may  be  formed  under  general  laws, 
but  all  such  laws  may,  from  time  to  time,  be  altered  or  re- 
pealed." (Const.  Ohio,  article  13,  sections  1  and  2;  Const. 
Kansas,  article  12,  section  5.)    The  courts  of  those  states 
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hold  that  the  restriction  in  these  provisions  apply  to  public 
as  well  as  private  corporations,  and  there  can  be  no  ques- 
tion as  to  the  correctness  of  those  decisions  as  applied  by 
the  courts  of  those  states,  but  they  are  not  applicable  to  the 
constitution  of  this  state  because  municipal  corporations 
are  expressly  excepted  from  the  operation  of  the  restriction. 
Also  by  the  thirtieth  section  of  the  third  article  of  the  con- 
stitution of  Iowa,  the  legislature  of  that  state  is  expressly 
prohibited  from  passing ''local  or  special  laws.     *     *     For 
the  incorporation  of  cities  and  towns;"  and  by  section  one 
of  article  eight  of  the  same  constitution,  it  is  provided  as 
follows:  **No  corporation  shall  be  created  by  special  laws, 
but  the  general  assembly  shall  provide,  by  general  laws,  for 
the  organization  of  all  corporations  hereafter  to  be  created, 
except  as  hereinafter  provided."     The  exception   in    this 
clause  refers  to  the  establishment  of  a  state  bank  and  its 
branches.     It  will  thus  be  seen  that  the  legislatures  of  those 
states  are,  by  the  positive  provisions  of  their  respective  con- 
stitutions expressly  prohibited  from  creating  either  munic- 
ipal or  private  corporations  except  by  general  laws. 

The  only  other  authority  cited  by  counsel  in  support  of  this 
proposition  is  the  case  of  the  City  of  Virginia  v.  Tlie  CJioUar 
Fotosi  G.  &  S.  M,  Co.,  2  Nev.  86,  decided  by  this  court  in 
1866j  and  in  which  the  precise  question  under  consideration 
was  presented  and  decided,  but  instead  of.  sustaining  the 
argument  urged  on  behalf  of  relator  is,  in  our  opinion,  a 
complete  answer  thereto.  The  action  was  brought  to  re- 
cover municipal  taxes  alleged  to  be  due  from  the  defendant 
to  the  city  of  Virginia  for  taxes  on  the  products  of  mines. 
The  defense  was  that  the  act  of  1865,  granting  to  the  city 
a  new  charter  under  M'hich  the  tax  in  question  was  levied, 
was  in  conflict  with  section  8,  of  article  8,  of  the  constitu- 
tion, and  was,  therefore,  void.  Beatty,  J.,  in  delivering 
the  opinion  of  the  court,  after  some  general  observations  in 
respect  to  the  object  and  meaning  of  section  8,  says:  **But 
there  is  another  section  of  the  constitution,  to-wit:  section 
1,  of  article  8,  which  we  think  settles  this  question.  That 
section  reads  as  follows:  'The  legislature  shall  pass  no 
special  act  in  any  manner  relating  to  corporate  powers,  ex- 
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cept  for  municipal  purposes,  but  corporations  may  be 
formed  under  general  laws,  and  all  such  laws  may,  from 
time  to  time  be  altered  or  repealed.'  The  expression  *in 
any  manner  relating  to  corporate  powers'  is  a  rather  ambig- 
uous phrase,  but  we  think  the  framers  of  the  constitution 
meant  by  that  language  to  prohibit  the  formation  ofcoi^ra- 
Horn  by  special  acts.  The  subsequent  language,  *  but  incor- 
porations may  be  formed  under  general  laws,'  shows  that 
was  the  meaning  intended  to  be  conveyed.  Then  to  use 
more  appropriate  language  the  section  would  read  in  this 
way:  'The  legislature  shall  pass  general  laws  for  the  forma- 
tion of  corporations,  but  no  corporations  (except  corpora- 
tions for  municipal  purposes)  shall  be  created  by  special 
act.'  This  we  think  is  what  the  constitution  meant  to  ex- 
press." / 

We  entertain  no  doubt  of  the  correctness  of  this  exposi- 
tion of  these  constitutional  provisions.  Both  sections 
originated  in  the  constitution  of  the  state  of  New  York, 
adopted  in  1846,  and  have  since  been  substantially  incorpo- 
rated into  the  constitutions  of  Wisconsin,  Michigan  and 
California,  and  perhaps  some  other  states,  in  all  of  which, 
so  far  as  we  have  been  able  to  ascertain,  the  power  of  the 
legislature  to  create  municipal  corporations  by  special  acts 
is  conceded,  and  only  denied  in  those  states  where  the  pro- 
visions of  section  8  have  been  adopted  in  connection  with 
a  clause  expressly  inhibiting  the  legislature  from  passing 
such  special  acts. 

This  disposes  of  every  objection  urged  against  the  consti- 
tutional validity  of  the  act  except  that  which  arises  upon 
the  clause  of  section  8,  of  article  8  of  the  constitution, 
which  requires  the  legislature  to  impose  restrictions  upon 
municipal  corporations  in  respect  to  their  "powers  of  taxa- 
tion, assessment,  borrowing  money,  or  loaning  their  credit." 

This  provision  of  the  constitution  evidently  imposes  a 
duty  upon  the  legislature  in  respect  to  the  subjects  spe- 
cified, but  it  does  not  direct  when  or  how  it  shall  be  exer- 
cised; nor  does  it  prescribe  the  character  or  measure  of  the 
restriction  which  shall  be  imposed.  It  therefore  follows, 
that  the  legislature  alone  has  the  power  to  determine  the 
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Tnode  and  measure  of  the  restriction.  Judge  Dillon,  referring 
to  this  constitutional  provision,  says:  "This  obviously  en- 
joins upon  the  legislature  the  duty  of  providing  suitable 
and  proper  restrictions  upon  the  enumerated  powers,  but  in 
what  the  restrictions  bhall  consist,  and  how  they  shall  be 
imposed,  are  subjects  left  to  the  discretion  or  sense  of  duty 
of  the  legislative  departments,  with  the  exercise  of  which 
the  courts  cannot  interfere."  (1  Dillon  on  Municipal  Cor- 
porations, section  27.)  Judge  Cooly,  referring  to  the  same 
subject,  says:  **  Whether,  in  any  case,  a  charter  of  incor- 
poration could  be  held  void  on  the  ground  that  it  conferred 
unlimited  powers  of  taxation,  is  a  question  that  could  not 
well  arise,  as  a  charter  is  probably  never  granted  which 
does  not  impose  some  restrictions;  and  when  that  is  the 
case,  it  must  be  inferred  that  those  were  all  the  restrictions 
the  legislature  deemed  important,  and  that  therefore  the 
constitutional  duty  of  the  legislature  has  been  performed." 
(Cooly  on  Const.  Lim.  518.  See  also  Hill  v.  Higdon,  5  Ohio 
St.  248;  Maloj/  v.  Marietta,  11  Id.  636-8;  13  Mich.  481;  Bank 
of  Borne  v.  Borne,  18  N.  Y.  38;  Benson  v.  Mayor,  etc.,  of  Al- 
hantj,  24  Barb.  248;  Clark  v.  Bochester,  Id.  446.)  But 
whether  the  proposition  last  above  quoted  is  a  correct  ex- 
position of  this  provision  of  the  constitution  or  not,  we  do 
not  feel  called  upon  to  decide  in  this  case,  since  it  is  clear 
that  a  limitation  is  imposed  in  respect  to  each  of  the  enum- 
erated subjects  by  the  act  in  question.  By  the  second 
subdivision  of  section  10,  it  is  provided:  **They  (the  board 
of  trustees)  shall  annually  levy  a  tax  of  not  less  than  one- 
quarter  of  one  per  cent.,  nor  exceeding  one  per  cent.,  upon 
the  assessed  value  of  all  real  and  personal  property  situate 
in  the  city  and  made  taxable  by  law  for  state  and  county 
purposes."  And  by  the  third  subdivision  of  the  same  sec- 
tion, the  power  of  assessment  conferred  for  the  improve- 
ment and  repair  of  streets  and  sidewalks  is  limited  to  the 
cost  of  such  improvements  and  repairs,  and  required  to  be 
assessed  against  the  owner  or  owners  of  the  property  in 
front  of  which  the  improvement  or  repair  is  made;  and  by 
the  thirty-first  section  it  is  provided  that  **No  debt  shall  be 
created  directly  or  indirectly  against  the  city  beyond  the 
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amount  of  current  revenues  of  the  city;  nor  shall  any  con- 
tract for  supplies  of  water  or  gas,  or  other  supplies  for  the 
city,  or  any  other  contract  whatever  made  on  behalf  of  the 
city,  be  of  any  validity  for  any  period  exceeding  one  year." 
It  will  thus  be  seen  that  the  legislature  was  not  unmindful 
of  the  duty  enjoined  by  the  constitutional  provision  referred 
to,  nor  did  they  evade  its  performance  by  the  passage  of 
the  act  in  question.  It  is  true,  there  is  no  express  restriction 
upon  the  power  of  the  corporation  to  loan  its  credit;  but 
110  such  restriction  was  required,  because  the  power  is  no- 
where granted  by  the  act.  It  is  a  well-settled  principle  of 
law  that  a  municipal  corporation  possesses  and  can  Exercise 
such  powers  only  as  are  expressly  conferred  by  the  law  of 
its  creation,  or  such  as  are  necessary  to  the  exercise  of  its 
corporate  powers,  the  performance  of  its  corporate  duties, 
and  the  accomplishment  of  the  purposes  for  which  it  was 
created.  (1  Dill,  on  Mun.  Corp.,  section  55,  and  authorities 
cited.) 

The  question  whether  the  failure  on  the  part  of  the  legis- 
lature to  impose  restrictions  upon  the  power  of  the  corpora- 
tion in  respect  to  fixing  and  collecting  a  license  tax,  con- 
ferred by  the  eighth  subdivision  of  the  tenth  section,  is  not 
necessarily  involved  in  the  decision  of  this  case,  and  it  is, 
therefore,  wholly  unnecessary  to  discuss  it.  If  that  pro- 
vision of  the  act  is  entirely  invalid,  it  in  no  respect  impairs 
the  general  operation  and  effect  of  the  act.  It  is  not  suffi- 
cient for  the  relator  to  show  that  some  particular  provision 
of  the  act  is  not  warranted  by  the  constitution.  **  It  is 
well  settled  that  when  a  part  of  a  statute  is  unconstitutional, 
that  will  not  authorize  the  court  to  declare  the  remainder 
of  the  statute  void,  unless  all  the  provisions  are  connected 
in  subject-matter,  depending  on  each  other,  operating  to- 
gether for  the  same  purpose,  or  otherwise  so  connected  in 
meaning  that  it  cannot  be  presumed  that  the  legislature 
would  have  passed  one  without  the  other."  {Evans  v.  Job, 
supra,  342.) 

It  is  apparent  that  the  main  general  purposes  of  the  act 
are  not  dependentupon  the  validity  of  the  provision  referred 
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to,  nor  is  the  right  of  respondent  to  exercise  the  office  of 
city  marshal  in  any  manner  affected  thereby. 

We  are,  therefore,  of  opinion  that  the  act  in  question  is 
constitutional,  and  that  respondent  is  entitled  to  exercise 
the  office  of  marshal  of  said  city.  It  is,  therefore,  ordered 
that  the  information  be  dismissed. 


[No.  779.] 

THE  STATE  OF  NEVADA,  Kespondent,  v.  JAMES  L. 

JOHNSON,  Appellant. 

JuBY  Law  of  1875  Unconstitutional. —  This  case  was  rerersed  upon  the 
aathority  of  The  Stale  v.  McClear,  antet  declaring  that  the  jury  law  as 
amended  by  the  act  approved  March  2, 1875,  was  unconstitutional  and 
voicl. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial 
District,  Lander  County. 

The  facts  are  stated  in  the  opinion. 

M.  S.  Bonnijield,  for  Appellant. 

J.  B.  KUtrell,  Attorney-General,  for  Bespondent. 

By  the  Court,  Earll,  f, : 

The  defendant  was  indicted  by  the  grand  jury  of  Lander 
county  for  the  crime  of  murder;  and  the  trial  jury  were  im- 
paneled under  the  provisions  of  the  act  entitled  '*  An  act 
to  amend  '  an  act  to  regulate  proceedings  in  criminal  cases 
in  the  courts  of  justice  of  the  territory  of  Nevada,'  approved 
November  twenty-sixth,  eighteen  hundred  and  sixty-one," 
approved  March  2,  1875. 

During  the  progress  of  impaneling  the  trial  jurors,  nine 
of  the  jurors  drawn,  in  answer  to  questions  propounded, 
said,  in  substance  and  effect:  "  I  have  formed  and  expressed 
an  unqualified  opinion  as  to  the  guilt  or  innocence  of  the 
defendant." 

Thereupon,  the  defendant  challenged  each  of  said  jurors, 
on  the  ground  that  they  had  respectively  formed  and  ex- 
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pressed  an  unqualified  opinion  as  to  his,  defendant's  guilt. 
The  court  denied  the  respective  challenges,  and  defendant 
dulj  excepted. 

There  is  nothing  in  the  record  of  this  case  to  distinguish 
it  from  that  of  the  State  v.  McClear,  decided  at  the  January 
term  of  this  court,  and  upon  the  authority  of  the  decision 
in  that  case,  the  judgment  must  be  reversed. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
mauded  for  a  new  trial. 


[No.  732.] 

A    GAUDETTE,  Eespondent,   v.  W.  S.  TRAVIS, 

Appellant. 

Bemabes  of  the  Goubt  not  Excepted  to — Defendant  claimed  that  the  re- 
marks made  by  the  judge,  iu  connection  with  his  ruling  upon  a  certain 
point,  were  erroneous:  Held^  Tliat  in  order  to  present  the  question  to 
this  court  it  must  appear  that  the  remarks  were  excepted  to  at  the  time. 
By  failing  to  make  any  objection,  proceeding  with  the  trial,  and  taking 
his  chances  of  a  verdict,  the  defendant  waived  the  exception. 

Idkm — Ebbob — When  not  IbbemediabIjE. — If  the  ruling  of  the  court  is  cor- 
rect, the  fact  that  a  bad  reason  is  given,  will  not,  in  general,  be  treated 
as  an  error,  because  it  was  uttered  in  the  presence  of  the  jury,  and  never 
ought  to  be  deemed  an  irremediable  error.  The  remedy  of  the  party 
against  whom  the  remarks  are  made,  is  by  asking  the  court  to  give  an 
instruction  containing  a  correct  statement  of  the  rule  or  principle  of 
law  involved. 

Possession  and  Delivkby  op  Pebsonal  Pbopebtt. — A  delivery  of  personal 
property  is  nothing  except  a  voluntary  transfer  of  the  possession  from 
one  person  to  another. 

Idem— STMBOLiOAii  Deliveby  not  Bequieed. — Formal  or  symbolical  acts 
are  sometimes  admitted  ex  necessitate  to  be  sufficient  to  constitute  a  de- 
livery, but  they  are  not  required  when  the  substantial  thing  has  been 
done,  of  which  they  are  merely  a  sign. 

Idem. — Instbuctions. — If  the  defendant  desired  to  have  the  jury  consider 
the  question  of  delivery  it  was  his  duty  to  have  prepared,  and  asked  the 
court  to  give,  an  instruction  upon  the  point. 

Modifications  or  Instbuctions. —  The  court  is  authorized  to  modify  and 
change  an  instruction  offered  by  counsel,  even  if  correct  as  an  abstract 
proposition  of  law,  when  it  is  calculated  to  mislead  the  jury. 

Chabge  of  the  Judge  upon  the  Facts. — An  instruction  of  the  Court,  as- 
suming as  a  fact  that  A.  was  a  creditor  of  B.,  where  this  was  a  fact  iu 
issue  in  the  case,  was  clearly  erroneous. 
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Argnmeut  for  Appellant. 

Idem. — ^When  Erbob  not  PbejudiciaIj. — The  evidence  being  clear  that  A. 
was  a  creditor,  and  it  appearing  that  if  that  question  had  been  submitted 
to  the  jury  as  a  special  issue  and  they  had  found  otherwise  it  would 
have  been  the  duty  of  the  court  to  set  aside  the  verdict:  Held,  that  under 
such  circumstances,  the  inadvertent  assumption  of  the  fact  by  the  court 
was  not  such  an  error  aa  justified  a  reversal  of  the  case. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County, 

The  facts  are  stated  in  the  opinion. 

Pitzer  &  Croyland,  for  Appellant. 

I.  The  remarks  made  by  the  court,  while  ruling  upon  the 
admissibility  of  the  bill  of  sale,  were  calculated  to  mislead 
the  jury  and  thereby  injure  the  defendant,  and  the  error  is 
sufficient  to  justify  a  reversal  upon  this  ground. 

II.  The  first  instruction  given  on  behalf  of  plaintiff  is  er- 
roneous, because  it  does  not  clearly  or  fairly  state  the  law, 
in  that  while  attempting  to  declare  the  requisite  conditions 
under  the  statute  to  render  the  sale  of  personal  property 
good  against  an  attaching  creditor,  it  totally  omits  to  state 
that  there  must  be  an  immediate  delivery  to  give  validity  to 
the  sale.  If  the  instruction  is  thus  erroneous  it  is  ground 
for  reversal.  {Richardson  v.  McNuUy,  24  Cal.  339;  Ahuood 
V.  Fricott,  17  Cal.  37.) 

III.  Plaintiff's  second  instruction  is  erroneous.  The 
court  seems  to  take  for  granted  that  the  wood  had  been 
handled,  and  the  usual  acts  of  ownership  had  been  exer- 
cised over  it  by  the  plaintiff,  which  were  essential  ultimate 
facts  in  issue.  Upon  the  evidence  attempting  to  establish 
those  facts,  the  court  had  no  right  to  intimate  its  opinion 
in  the  most  remote  degree.  {Cahoon  v.  Marshally  25  Cal. 
197;  CaldioeU  v.  Centei%  30  Cal.  539;  Preston  y.  Eeijs,  23  Cal. 
193.) 

IV.  The  court  erred  in  adding  extraneous  matter  to  de- 
fendant's first  instruction,  and  also  by  not  stating  the  law 
correctly.  In  the'  addition  made,  the  court  does  not  say 
that  to  render  valid  a  sale  of  personal  property  against  an 
attaching  creditor,  that  an  immediate  delivery  is  required  by 
the  statute. 
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V.  The  court  erred  in  adding  to  appellant's  third  instruc- 
tion the  words:  "  However,  a  debtor  has  the  right  to  prefer 
an  J  creditor,  and  the  mere  fact  of  Peter  Guertin  selling 
Lis  property  to  Gaudette  is  not  of  itself  conclusive  evidence 
of  fraud."  This  instruction  is  erroneous,  because  it  assumes 
as  proven  the  important  fact  which  was  directly  at  issue, 
viz:  that  Gaudette  was  an  actual  bona  fide  creditor  of  Guer- 
tin. 

VI.  There  was  no  symbolical  delivery,  and  it  is  not  con- 
tended that  there  was  a  manual  delivery,  and  without  a  de- 
livery the  transaction  falls  within  the  rule  of  the  statute, 
aud  is  conclusive  evidence  of  fraud  as  against  the  attaching 
creditor.     (Lawrence  v.  Burnham,  4  Nev.  368.) 

• 
A.  B.  Hunt  and  Cre(yi'ge  Goldlhwaite,  for  Bespondent* 

I.  The  first  and  second  assignments  of  error  are  not  well 
taken,  for  the  reason  that  if  any  error  occurred  it  was  in  the 
admission  of  the  bill  of  sale  in  evidence,  and  not  in  the  rea- 
sons which  influenced  the  court  in  admitting  the  evidence. 

II.  The   instructions  of  the  court  are  to   be  taken  as  a 
.  whole  and  construed  together.     And  if  the  law  governing 

the  case  upon  the  evidence  has  been  fairly  stated  to  the  jury, 
there  is  no  ground  for  reversal,  although  some  of  the  instruc- 
tions might  be  subject  to  verbal  criticism. 

The  rule  is,  that  the  whole  of  each  instruction  should  be 
considered  and  not  detached  or  isolated  portions  thereof, 
in  determining  whether  there  is  error  in  any  given  instruc- 
tion; and  that  all  of  the  instructions  shall  bo  considered  in 
determining  whether  the  law  governing  the  case  was  fairly 
stated  to  the  jury.  (Brooks  v.  Crosby,  22  Cal.  43.)  An  ac- 
tual change  of  possession  of  personal  property  is  an  open, 
visible  change,  manifested  by  such  outward  signs  as  render 
it  evident  that  the  possession  of  the  vendor  has  wholly 
ceased,  and  that  the  vendee  has  entered  into  possession. 
(Calhoon  v.  Marshall  ct  al,,  25  Cal.  201;  Randall  v.  Parker, 
3  Sand.  73,  cited  in  25  Cal.  201.) 

Where  a  vendee  takes  possession  at  a  time  subsequent  to 
the  sale,  but  before  the  rights  of  creditors  accrue  by  attach- 
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ment  or  otherwise,  he  shall  hold  againsfc  such  creditors. 
{Clute  V.  Steele^  6  Nev.  339;  see  authorities  therein  cited.) 

III.  There  was  no  error  in  the  second  instruction  given  for 
the  plaintiflf.  The  court  did  not,  in  the  most  remote  de- 
gree, intimate  its  opinion  as  to  any  fact  or  facts  in  the  case, 
but  simply  stated  the  law  as  laid  down  by  this  court  in  Con- 
way  V.  Edwards,  6  Nev.  190;  and  also  stated  that  what  one 
can  do  by  himself  he  can  also  do  by  an  agent,  which  is  a 
universal  rule.  (Story  on  Agency,  sections  2  and  3.) 

lY.  There  was  no  error  in  the  addition  made  by  the  court 
to  defendant's  first  instruction,  for  the  reason  that  there 
was  no  pretense  that  the  bill  of  sale  conveyed  the  title  to 
the  ranch  of  Peter  Guertin.     It  was  a  matter  not  in  issue. 

V.  There  wac  no  error  in  the  addition  made  by  the  court 
to  appellant's  third  instruction.  The  instruction  as  asked 
by  appellant  referred  \o  actual  fraud  and  not  to  constructive 
fraud. 

If  there  was  actual  fraud  in  the  sale  from  Guertin  to 
Gaudette,  what  had  possession  or  delivery  to  do  with  the 
case  at  all? 

A  sale  of  property  which  is  fraudulent  per  se,  cannot  be 
rendered  valid  as  against  attaching  creditors  by  any  delivery 
or  change  of  possessi9n  whatever,  no  matter  when  the  de- 
livery may  have  been  made,  or  how  continuous  has  been 
the  change  of  possession.  If  the  sale  was  made  with  the 
intent  to  defraud  the  creditors  of  Guertin  it  was  void  ab 
initio,  and  delivery  or  change  of  the  possession  had  nothing 
to  do  with  it. 

VI.  Under  the  rule  as  laid  down  by  this  court,  the  de- 
livery and  change  of  possession  was  complete  and  ample  to 
satisfy  the  statute.  (Doak  v.  Brubaker,  1  Nev.  218;  Con^ 
way  V.  Edwards,  6  Nev.  190.) 

YII.  Where  there  is  any  substantial  evidence  to  support 
the  verdict  of  a  jury,  or  where  the  law  touching  the  different 
theories  of  appellant  and  respondent  was  fairly  stated,  and 
the  jury  found  for  the  latter,  an  appellate  court  will  not  set 
the  verdict  aside.  {Ophir  S.  M.  Co.  v.  Carpenter,  4  Nev. 
548;  Blackie  v.  Cooney,  8  Nev.  49;  JUemies  v.  Kennedy,  9 
Nev.  159.) 
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By  the  Court,  Beatty,  J. : 

This  action  is  for  the  recovery  of  certain  personal  prop- 
erty or  its  value,  which  was  levied  upon  and  sold  by  the 
defendant  as  sheriff  of  Lincoln  county  under  attachment 
and  execution  issued  in  the  case  of  Boeder  v.  Guertin.  The 
plaintiff  claims  as  vendee  of  Guertin  and  the  defendant 
justifies  under  the  attachment  and  execution  upon  the  two 
grounds  that  the  sale  from  Guertin  to  Gaudette  was  fraudu- 
lent in  fact,  as  being  made  with  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  the  vendor,  and  fraudulent  in  law 
for  want  of  an  immediate  delivery,  followed  by  an  actual 
and  continued  change  in  the  possession  of  the  property 
sold.  The  plaintiff  had  judgment,  and  the  defendant  ap- 
peals from  the  judgment,  and  the  order  of  the  court  over- 
ruling his  motion  for  a  new  trial  upon  numerous  assign- 
ments of  error,  which  will  be  noticed  seriatim.  The  first 
and  second  assignments  of  error  are  based  upon  certain 
remarks  made  by  the  court,  in  the  hearing  of  the  jury,  in 
ruling  upon  the  objection  of  the  defendant  to  the  admis- 
sion in  evidence  of  the  bill  of  sale  of  the  property  in 
controversy  from  Guertin  to  the  plaintiffs.  That  bill  of 
sale  reads  as  follows: 

**This  is  to  certify  that  I  have  this  day  sold  and  de- 
livered all  my  right  and  interest  in  a  wood  ranch,  situated 
eight  miles  from  Pioche,  in  a  westerly  direction,  to  Ambrose 
Gaudette,  for  the  sum  of  fifteen  hundred  dollars,  gold  coin, 
and  also  six  hundred  cords  of  wood  or  more,  and  one  mule, 
and  all  my  kitchen  utensils.     May  the  8th,  1874. 

"Pierre  Guertin. 

"Geo.  Guertin,   )    Tv,-*r.^ao^a  »» 
"S.  H.  MolNNis,  I     >^i^^esses. 

The  objection  to  the  admission  of  this  paper  was  that  it 
was  not  under  seal,  and  that  it  purported  to  be  a  convey- 
ance of  real  estate.  The  remarks  made  by  the  court  were 
iu  effect  that  it  was  a  mooted  question  in  this  state,  whether 
a  seal  was  essential  to  a  conveyance  of  real  estate,  and  that 
for  his  part  he  was  inclined  to  think  it  was  not.     At  this 
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point,  counsel  for  plaintiff  atated  that  they  did  not  claim 
that  the  bill  of  sale  passed  the  title  to  the  real  estate,  but 
that  it  was  a  good  bill  of  sale  of  the  personal  property. 
The  court  thereupon  overruled  the  objection,  to  which  rul- 
ing the  defendant  excepted,  but  he  appears  to  have  taken 
no  exception  at  the  time  to  the  remarks  of  the  court. 

It  is  not  contended  here  that  the  ruling  of  the  court  was 
erroneous,  but  it  is  argued  that  the  remarks  made  by  the 
judge  in  connection  with  his  ruling  were  erroneous   and 
fatally  misleading  to  the  jury,  so  fatally  misleading  that  no 
subsequent  instruction  by  the  court  could  cure  the  error. 
If  this  was  so,  the  defendant  should  have  excepted  to  the 
remarks  at  the  time.     By  failing  to  do  so,  proceeding  with 
the  trial,  and  taking  his  chances  of  a  verdict,  he  waived  the 
exception.     It  is  scarcely  necessary  to  cite  authority  for  the 
proposition,   that  when  in  the  course  of   a  trial  anything 
occurs  that  is  absolutely  fatal  to  the  verdict,  unless  waived 
by  the  party  prejudiced,  it  is  held  to  be  waived  unless  ex- 
cepted to  as  soon  as  it  comes  to  the  knowledge  of  the  party 
entitled  to  take  advantage  of  it.     Besides,  the  error  of  the 
court  in  this  instance,  if  it  was  an  error,  was  not  irremedi- 
able.    If  the  bill  of  sale  had  been  offered  and  admitted  for 
the  purpose  of  proving  title  to  the  real  estate,  the  error  of 
the  court  would  have  been  ci^red,  both  as  regards  the  ruling 
and  the  accompanying  remarks,  if  at  a  subsequent  stage  of 
the  trial  the  judge  had  said  that  he  was  mistaken  in  the 
views  he  had  expressed,  and  had  stricken  out  the  evidence. 
But  as  the  bill  of  sale  is  admitted  to  have  been  properly 
received  as  evidence  for  the  purpose  for  which  it  was  offered, 
that  is,  to  prove  the  sale  of  the  personal  property,  the  de- 
fendant could  only  have  been  injured  by  the  expression  of 
opinion  by  the  court  to  the  effect  that  real  estate  may  be 
conveyed  by  an  instrument  not  under  seal;  and  if  he  had 
any  reason  to  think  he  would  be  injured  by  that  reniark,  it 
was  his  privilege  and  his  duty  to  ask  the  court  to  instruct 
the  jury  correctly  on  the  point.     In  fact,  this  is  precisely 
what    he    did,    and    the  court,    at  his   request,    gave    the 
jury  an  explicit  instruction  in  writing,  that  no  title  to  the 
so-called  ranch  passed  by  means  of  the  bill  of  sale.     There 
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can  be  no  doubt  that  this  instruction  eflfectually  cured  what- 
ever error  may  have  been  committed  in  the  remarks  com- 
plained of.     We  have  had  occasion  recently  {State  v.  Sami\el 
WaiJcins)  to  commend  the  practice  by  nisiprius  judges  of  giv- 
ing pertinent  explanations  of  the  grounds  of  their  rulings 
upon  questions  arising  in  the  course  of  the  trial  of  causes. 
In  the  hurry  of  such  trials  where  rulings  must  be  made 
offhand,  without  much  advice,  or  any  opportunity  for  delib- 
eration, it  must  often  happen  that  the  judge  will  let  fall 
erroneous  or  inaccurate  expressions  of  opinion  upon  the 
legal  questions  involved;  but  these  remarks  are  not  ad- 
dressed to  the  jury,  and  are   not  presumed  to  influence 
tbem.     If  the  ruling  of  the  court  upon  the  point  at  issue  is 
correct,  the  fact  that  he  has  given  a  bad  reason  for  the  rul- 
ing will  not,  in  general,  be  treated  as  error  because  it  was 
uttered  in  the  presence  of  the  jury;  and  certainly  it  ought 
never  to  be  deemed  an  irremediable  error.     As  has  been 
said,  such  remarks  are  not  addressed  to  the  jury,  and  they 
are  not  bound  to  give  any  heed  to  them.     On  the  other 
Land,  they  are  bound  by  the  written  instructions  of  the 
court,  and  by  them  only.    This  they  are  presumed  to  know, 
and  if  there  is  any  reason  to  apprehend  that  they  do  not 
know  it,  an  instruction  to  that  eflfect  may  always  be  prayed 
by  either  party,  and  would  undoubtedly  always  be  allowed. 
It  follows,  therefore,  that  where  the  court,  in  the  course  of 
the  trial,  has  casually  misstated  a  rule  or  principle  of  law, 
^'hich  one  of  the  litigants  has  reason  to  fear  members  of  the 
jury  may  recollect  and  act  upon  to  his  prejudice,  he  has  a 
complete  remedy  in  his  hands  by  asking  the  court  for  a  cor- 
rect statement  of  the  rule  or  principle,  in  the  solemn  and 
authentic  shape  of  a  written  instruction,  which  the  jury  will 
be  bound,  under  the  sanction  of  their  oaths,  to  obey.    Thus 
it  appears,  that  for  two  reasons  there  is  nothing  in  the  error 
assigned  of  which  the  appellant  is  entitled  to  complain;  for 
in  the  first  place  he  waived  all  objection  to  the  remarks  of 
the  court  by  failing  to  except  at  the  time;  and,  in  the  sec- 
ond place,  any  error  that  the  court  may  have  committed, 
was  cured  by  the  instruction  given  at  his  request. 
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The  third  assignment  of  error,  is  abandoned  in  the  argu- 
ment. 

The  fourth  assignment  is,  that  the  court  erred  in  giving 
the  first  instruction  asked  by  plaintiff.  That  instruction 
reads  as  follows:  **Tou  are  instructed,  that  if  you  believe, 
from  the  evidence,  that  A.  Gaudette,  the  plaintiff  in  this 
action,  purchased  the  personal  property  named  in  the  com- 
plaint in  this  action,  in  good  faith,  for  a  valuable  considera- 
tion, and  without  fraud  on  his  part,  and  that  the  said  Gau- 
dette took  into  his  possession  the  said  property,  either  in 
person  or  by  his  agent,  and  continued  in  possession  of  the 
same  from  the  time  of  the  alleged  sale  by  Peter  Guertin  to 
Ambrose  Gaudette,  up  to  the  time  the  same  was  attached 
in  the  suit  of  John  Boeder  v.  Petei*  Guertin,  then  you  will 
find  for  the  plaintiff.  But  if  you  believe  from  the  evideuce 
that  the  plaintiff,  Ambrose  Gaudette,  perpetrated  a  fraud 
in  making  the  purchase  of  said  property  of  Peter  Guertin 
in  order  to  defraud  the  creditors  of  Peter  Guertin,  or  that 
he  colluded  with  Peter  Guertin  in  the  perpetration  of  such 
fraud,  then  you  will  find  for  the  defendant."  This  instruc- 
tion is  alleged  to  be  erroneous  for  two  reasons :  First.  Be- 
cause in  enumerating  the  circumstances  necessary  to  make 
the  sale  valid  against  creditors,  it  omits  the  **  immediate 
delivery"  required  by  the  statute;  and,  second,  because  in 
stating  that  the  defendant  is  entitled  to  recover  in  case  the 
plaintiff  has  been  guilty  of  actual  fraud,  it  is  implied  that  he 
is  entitled  to  recover  only  in  that  case,  whereas  he  was  en- 
titled to  recover  if  there  was  a  failure  to  deliver  the  prop- 
erty and  change  the  possession.  In  order  fully  to  appre- 
ciate the  scope  of  these  objections,  it  is  necessary  to  con- 
sider the  evidence  in  regard  to  the  sale  and  deliveiy  of  the 
property  in  controversy,  and  this  will  present  an  opportunity 
of  disposing  at  the  same  time  of  the  ninth  and  tenth  assign- 
ments of  error  which  are  based  upon  the  alleged  insuffi- 
ciency of  the  evidence  to  show  any  delivery  or  change  of 
possession  of  the  property. 

The  following  facts  were  established  by  uncontradicted 
testimony :  the  plaintiff  was  a  creditor  of  Guertin  to  the  extent 
of  fifteen  hundred  dollars,  and  to  satisfy  the  indebtedness 
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Guertin  agreed  to  make  the  sale  of  the  property  described 
in  the  bill  of  sale.  The  bargain  was  concluded  on  the 
ranch  where  the  personal  property  was,  on  the  eighth 
day  of  May,  1874.  ,  The  parties,  vendor  and  vendee,  then 
went  to  the  house  of  Mclnnis,  one  of  the  witnesses  to  the 
bill  of  sale,  distant  two  hundred  yards,  or  thereabouts,  from 
where  the  wood  lay  scattered  on  the  hillside,  where  it  had 
been  cut,  and  got  him,  Mclnnis,  to  draw  the  bill  of  sale,  be- 
cause they  did  not  sufficiently  understand  the  English  lan- 
guage. After  the  execution  of  the  bill  of  sale,  Guertin  told 
Gaudette  he  could  take  possession  as  soon  as  he  pleased, 
and  that  night,  or  next  morning,  both  parties  left  the  ranch 
and  went  together  to  Pioche.  Plaintiff  having,  in  the  mean- 
time, hired  George  Guertin,  cousin  of  Pierre,  to  haul  the 
wood,  from  the  hillside  to  the  roadside  and  cord  it  there, 
where  wagons  could  reach  it. 

George  Guertin,  the  man  so  hired,  had  worked  on  the 
ranch  before,  cutting  wood,  but  had  been  absent  from  it 
for  several  months  before  the  sale.  On  the  ninth  of  May 
he  commenced  hauling  and  cording  the  wood,  and  so  con- 
tinued until  the  attachmenj;  was  served  on  the  fourteenth. 
The  vendor,  Pierre  Guertin,  never  returned  to  the  ranch 
after  the  morning  of  the  ninth  of  May.  This  is  substantially 
all  the  testimony,  and  there  is  no  conflict  in  it. 

There  is  no  doubt  that  it  shows  an  actual  change  of  pos- 
session of  the  wood,  which  is  the  only  portion  of  the  prop- 
erty in  controversy  in  this  action,  and  as  that  change  was 
from  the  vendor  to  the  vendee,  and  with  the  vendor's  con- 
sent, there  was  necessarily  a  delivery;  for  a  delivery  of  per- 
sonal property  is  nothing  except  a  voluntary  transfer  of  the 
possession  from  one  to  another.  The  appellant  contends 
that  it  was  essential,  in  order  to  effect  a  delivery,  that  the 
parties  should  have  gone  upon  the  ground  where  the  wood 
lay,  and  there  have  done  something  symbolical  of  delivery. 
But  this  proposition  does  not  appear  to  be  sustained  by  the 
authorities  referred  to.  It  has  been  held  that  a  symbolical 
delivery  will  be  sufficient  in  some  cases  to  effect  a  change  of 
possession  of  bulky  articles,  not  capable  of  manual  tradition; 
but  it  has  never  been  held  that  an  actual  and  voluntary 
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transfer  of  the  possession  of  personal  property  was  inauiB- 
cient  to  protect  the  vendee  against  creditors  of  the  vendor, 
merely  because  it  had  not  been  preceded  by  some  formal 
act  symbolical  of  delivery. 

The  statute  of  frauds  has  been  interpreted  by  reference 
to  its  object,  which  is  to  require  the  vendee  of  personal 
property  to  so  change  its  statue  as  to  advertise  the  change  of 
ownership.  The  principal  thing  to  be  done  in  this  view  is 
to  change  the  possession  and  keep  it  changed.  Formal  or 
symbolical  acts  are  sometimes  admitted  ex  necessitate  to  be 
sufficient  to  constitute  a  delivery,  but  they  are  not  required 
when  the  substantial  thing  has  been  done  of  which  they  are 
merely  a  sign.  This  disposes  of  the  objection  to  the  testi- 
mony. As  to  the  instruction,  the  hypothetical  case  stated 
— a  bona  fide  purchase  for  a  valuable  consideration,  and  im- 
mediate and  continuous  possession  of  the  property  by  the 
vendee — embrapes  every  element  of  a  valid  sale  and  deliv- 
ery; for  under  such  circumstances  the  consent  of  the  vendor 
to  the  possession  of  the  vendee  is  necessarily  implied,  and 
voluntary  transfer  of  possession,  as  has  been  said,  is  de- 
livery, s     . 

The  other  objection  to  the  instruction:  that  in  stating  one 
ground  upon  wTiich  the  defendant  might  recover,  it  ex- 
cluded all  other  grounds,  has  some  apparent  force;  for  there 
is  a  sort  of  implication  from  the  language  used,  that  the  de- 
fendant could  only  recover  in  case  actual  fraud  had  been 
shown.  But  on  the  other  hand,  it  may  be  said,  that  in  its 
positive  terms,  the  instruction  was  correct  as  far  as  it  went, 
and  the  omission  complained  of  might  have  been  justified 
upon  the  ground  that  the  proof  of  change  of  possession  was 
so  clear,  and  so  entirely  uncontradicted,  that  a  finding  for 
defendant,  on  that  point,  was  impossible.  The  ground, 
however,  upon  which  the  action  of  the  court  is  most  clearly 
sustainable  is,  that  the  defendant  should  have  asked  an  in- 
struction himself  upon  the  question  of  delivery,  if  he 
wished  the  jury  to  consider  it.  This  he  did,  and  the  court 
allowed  his  instruction  in  the  language  in  which  it  was 
prayed.  So  that  in  fact  the  omission  complained  of  did  not 
occur. 
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Jlie  fifth  assignment  of  error  is  based  upon  the  allow- 
ance of  plaintiflf's  second  instruction,  as  follows:  *' A  large 
quantity  of  cord-wood  is  not  capable  of  easy  manual  de- 
livery, and  a  person  purchasing  such  personal  property  may 
take  possession  of  the  same,  or  any  part  thereof,  without 
moving  it,  by  any  proper  act-j  of  ownership,  such  as  handling 
it;  cording  it;  snaking  it,  or  executing  the  usual  acts  of 
ownership  of  the  same,  and  anything  of  this  kind  which 
may  be  done  by  a  purchaser  in  person  may  be  done  by  an 
agent.  *  *  *"  It  is  not  contended  that  this  instruction 
contains  anything  which  is  not  law;  but  appellant  com- 
plains tiiat  it  conveys  to  the  jury  an  intimation  that  the  acts 
mentioned  in  it  have  been  proved.  Such,  however,  is  not 
its  import.  It  merely  states  that  certain  acts  amount  to 
possession,  and  leaves  the  jury  to  decide  whether  such  acts 
have  been  proved. 

The  sixth  and  seventh  assignments  of  .error  are  based 
upon  additions  made  by  the  court  to  instructions  asked  by 
the  defendant.  The  first  instruction,  as  prayed,  was  as  fol- 
lows: **Tou  are  instructed  that  possessory  claims  to  real 
estate  can  only  be  conveyed  by  deed,  and  the  paper  admit- 
ted in  evidence,  purporting  to  be  a  bill  of  sale,  did  not  pass 
any  title  to  the  so-called  ranch  of  Peter  Guertin,  to  the 
plaintiff  in  this  action." 

Before  allowing  this  instruction,  the  court  appended  the 
following  words:  "But  such  bill  of  sale  might  be  sufficient 
to  pass  the  title  to  the  personal  property  therein  mentioned, 
provided  the  sale  was  made  in  good  faith  for  a  valuable 
consideration,  and  there  was  a  delivery  of  the  possession  of 
the  personal  property  from  Pierre  Guertin  to  Ambrose  Gau- 
dette." It  is  said  that  this  addition  was  irrelevant;  but 
manifestly  it  was  not.  The  instruction,  as  asked,  declared 
the  effect  of  the  bill  of  sale  with  reference  to  a  purpose  for 
which  it  had  not  been  offered  or  admitted  in  evidence.  Its 
only  effect,  conceding  its  correctness  as  an  abstract  propo- 
sition, would  have  been  to  mislead  the  jury.  To  prevent 
that  consequence,  the  addition  was  necessary,  and  therefore, 
of  course,  not  erroneous,  unless,  as  appellant  claims,  it 
misstated  the  law.     But  it  did  not,  even  by  implication, 
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misstate  the  law  as  applicable  to  the  testimony  in  the  case. 
It  is  true  the  statute  requires  an  immediate  delivery,  and 
the  addition  to  the  instruction  omits  that  qualification.  But 
the  omission  was  justified  by  the  fact  that  the  proof  of 
change  of  possession,  which  was  ample,  was  all  of  an  imme- 
diate change;  that  is,  of  a  change  commencing  the  morning 
after  the  sale,  and  lasting  four  days  before  the  creditors  of 
the  vendor  commenced  proceedings;  and  in  any  view  this 
was  an  immediate  delivery.  (See  Cltite  v.  Steele,  6  Nev.  335.) 
It  would  have  been  worse  than  useless  to  submit  to  the 
jury  the  question  whether  the  delivery  was  immediate  or  not, 
when  if  they  found  a  delivery  at  all,  they  could  have  found 
none  other  than  an  immediate  delivery. 

The  next  instruction  to  which  the  court  made  an  addition 
was  asked  in  the  following  form:  **Tou  are  instructed  that 
if  you  find  from  the  evidence  that  Peter  Guertin  made  said 
alleged  sale  to  plaintiff  with  intent  to  hinder,  delay,  or  de- 
fraud the  creditors  of  said  Peter  Guertin,  and  that  said 
plaintiff  knew  that  such  was  the  intent,  then  such  sale  was 
absolutely  void  as  to  the  creditors  of  said  Guertin,  and  you 
must  find  for  defendant  without  regard  to  consideration 
paid  or  delivery."     To  which  the  court  in  allowing  it  added 
the  following  words:  **  However,  a  debtor  has  the  right  to 
prefer  any  creditor,  and  the  mere  fact  of  Peter  Guertin  sell- 
ing his  property  to  A.  Gaudette  is  not  of  itself  conclusive 
evidence   of  fraud."     Appellant  contends   that   the  court 
erred  in  not  adding  the  following  words  also  in  immediate 
connection  with  the  foregoing:  *'if  accompanied  by  imme- 
diate  delivery  and    followed    by  a   continued   change  of 
possession."    It  is  very  clear,  however,  that  such  a  qualifi- 
cation was  not  requisite,  or  even  appropriate.    The  instruc- 
tion as  asked  related  solely  to  the  question  of  actual  fraud, 
and  it  would  have  been  improper  in  modifying  it  to  mix  up 
the  question  of  statutory  or  constructive  fraud  which  was 
covered  by  other  instructions  given  in  the  case.     It  cannot 
be  expected  that  each  separate  instruction  will  cover  every 
legal  proposition  involved  in  a  case.     It  is  suflScient  if  each 
as  a  substantive  proposition  is  correct  and  applicable  to  the 
testimony. 
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Another  objection  to  the  words  added  by  the  court  is  that 
tliej  assume  as  a  fact  that  Gaudette  was  a  creditor  of  Guertin, 
and  convey  to  the  jury  a  distinct  intimation  of  the  opinion 
of  the  court  upon  one  of  the  most  important  of  the  facts  in 
issue  in  the  case.  This  objection  appears  to  be  well  founded. 
The  plain  import  of  the  words  used  by  the  court  is  that 
Gaudette  was  a  creditor,  and  such  an  intimation  of  opinion 
was  clearly  a  violation  of  section  12,  article  6,  of  the  consti- 
tution, and  amounts  to  error.  But  it  does  not  necessarily 
follow  that  the  judgment  should,  therefore,  be  reversed. 
The  evidence  was  full  and  uncontradicted  that  Gaudette  was 
a  creditor.  If  that  question  had  been  submitted  to  the  jury 
as  a  special  issue,  and  they  had  found  otherwise,  no  court 
would  have  hesitated  to  set  aside  the  verdict.  Under  such 
circumstances,  the  inadvertent  assumption  of  the  facts  by 
the  court  was  natural  and  excusable,  and  it  is  well  settled 
that  such  an  error  Is  not  ground  for  reversal.  (5  Nev.  78; 
1  Graham  &  Waterman  on  New  Trials,  301;  2  Id.  634;  33 
Cal.  299;  18  Id.  376;  17  Id.  573;  13  Id.  427.) 

The  eighth  assignment  of  error  is  not  relied  on,  and  the 
ninth  and  tenth  have  been  disposed  of  in  connection  with 
the  fourth. 

The  judgment  and  order  appealed  from  are  affirmed. 


[No.  756.] 

WELLS,  FAEGO  &  CO.,  Appellants,  v.  E.  P.  DAYTON, 

Respondent. 

When  Injunction  wiuj  not  isbue  to  bestbain  Collection  of  Taxes. — No 
court  of  equity  will  allow  its  injunctiou  to  issue  to  restrain  the  collection 
of  a  tax,  except  when  actually  necessary  to  protect  the  rights  of  citizens 
who  have  no  plain,  speedy  and  adequate  remedy  at  law. 

Idem. — Before  an  injunction  will  be  granted,  it  must  appear  that  the  enforce- 
ment of  the  tax  would  lead  to  a  multiplicity  of  suits,  or  produce  irrepar- 
able injury,  or,  if  the  property  is  real  estate,  throw  a  cloud  upon  the  title 
of  complainant,  or  there  must  be  some  allegation  of  fraud. 

Idem — Insolvency  op  Assessor. — The  mere  allegation  of  the  insolvency  of 
the  assessor  is  not  sufficient  to  authorize  the  court  to  grant  an  injunc- 
tion to  restrain  the  collection  of  a  tax. 
Vol.  XI.— H 
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Idem — Payment  op  Tax — Bemedt  at  Law. — Held,  that  the  complainant  in 
this  case  had  an  adequate  remedy  at  law.  If  the  taxes  are  paid  nnder 
protest  and  tho  county  received  the  money,  it  could  have  brought  its 
action  against  the  county,  and  if  the  tax  was  illegal,  could  have 
recovered  the  money  back. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County. 

The  facts  are  stated  in  the  opinion. 

Ellis  &  King,  for  appellant. 

I.  Injunction  in  a  case  of  this  character  is  a  recognized 
remedy,  and  indeed  the  only  remedy  to  prevent  irreparable 
injury.  To  prevent  a  multiplicity  of  suits — a  sale  of  the 
property  to  sundry  purchasers  and  its  conversion  upon  a 
tax  unlawful  in  to  to — it  is  alleged  that  the  assessor  and  col- 
lector are  unable  to  respond  in  damages.  (15  Wallace,  317, 
318;  Hilliard  on  Taxation,  469,  g  74;  State  v.  Atkins,  35  Ga. 
315;  McLsterson  v.  Hoyt,  55  Barb.  520;  Indianapolis  y,  Gil- 
more,  30  Ind.  414;  Vanovei'  v.  Davis,  27  Ga.  354;  Olmstead 
V.  Board  of  Supemsors,  24  Iowa,  33;  18  Md.  284;  29  Penn. 
121;  Hilliard,  sees.  78,  81,  86,  96,  99,  100;  15  Wis.  11.) 

A.  B.  Hunt,  also  for  Appellant. 

I.  A  court  of  equity  will  restrain  by  injunction  a  tax  ille- 
gally levied.  (Burnett  v.  Cincinnati,  3  Ohio,  88;  Ottawa  v. 
Walker,  21  111.  605;  Adams  v.  Castle,  30  Conn.  404.) 

George  Goldthwaite,  for  Eespondent. 

I.  If  the  tax  of  which  appellant  complains  is  illegal,  which 
is  the  only  question  before  the  court,  the  respondent  is  a 
trespasser.  {Bitter  v.  Patch,  12  Cal.  299;  Susquehana 
BanJc  V.  Supervisors  of  Broome  County,  25  N.  T.  314,  315.) 

II.  If  the  respondent  is  a  trespasser,  appellant  has  a 
complete  remedy  at  law.  (Leach  v.  Day,  27  Cal.  645;  RUter 
V.  Patch,  12  Cal.  299.) 

in.  Conceding  tax  illegal,  it  does  not  necessarily  follow 
that  appellant  is  entitled  to  injunction.  (Savs.  Loan  Soci- 
ety V.  Austin,  46  Cal.  488,  489.) 

IV.  This  is  not  a  case  for  equity  to  interfere,  as  the 
wrong  complained  of  may  be  fully  compensated  in  damages, 
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which  can  be  easily  ascertained,  and  it  is  not  shown  that  a 
judgment  at  law  cannot  be  satisfied  by  execution.  {ConUy 
V.  Chedic,  6  Nev.  224.) 

V.  While  the  complaint  attempts  to  set  up  irreparable 
damages,  there  is  not  sufficient  in  the  facts  stated  to  satisfy 
the  court  that  the  apprehension  of  such  injury  is  well-found- 
ed.    (Bra)ich  Turnpike  Co.  v.  Board  of  Supervisor's  Yuba  Co, 

13  Cal.  190;  DetoiU  v.  Ilaj/s,  2  Cal.  463.) 

VI.  The  complaint  of  appellant  confesses  that  the  pro- 
ceedings of  respondent  are  legal,  and  does  not  allege  that 
his  bondsmen  are  unable  to  respond  in  damages,  and  fails 
to  show  wherein  appellant  is  injured,  or  that  he  has  not  a 
remedy  at  law.  (Merrill  v.  Goi^ham,  6  Cal.  41;  LeacJiy.  Day, 
27  Cal.  27;  Phelps  v.  Peahody,  7  Cal.  30;  Dewitt  v.  Hays,  2 
Cal.  463.) 

T.  W,  W.  Davies,  also  for  Respondent. 

I.  If  the  proceedings  complained  of  are  void,  equity  of 
course  will  not  interfere.  And  irregularities  or  errors  occur- 
ring in  the  assessment  of  a  tax,  or  in  the  execution  of  the 
powers  conferred  upon  taxing  officers,  present  no  sufficient 
case  for  equitable  interposition — the  remedy  at  law  being 
adequate  and  sufficient.  {Dana  v.  Chicago,  11  Wall.  N.  J. 
108;  Reyioardy.  Buffalo,  14  N.  T.  534;  Warden  v.  Supervisors, 

14  Wis.  618;  Kellogg  v.  Oskosh,  Id.  623;  Brewer  v.  Spring- 
field, 97  Mass.  152;  O'Neal  v.  Maryland  and  Virginia  Bridge 
Co.,  18  Md.  1;  Clinton  School  District  Case,  56  Penn.  St.  317; 
C,  &  W.  B.  Co.  V.  Black,  32  Ind.  471,  Green  v.  Mum/ord,  5 
R.  I.  472;  Jones  v.  Sumnei^,  27  Ind.  512;  C.  B.  &  Q,  B.  B. 
Co.  V.  Fraij,  22  III.  34;  Merritt  et  al.  v.  Farris,  Id.  303; 
Mitmon  V.  Minor,  Id.  601;  Exchange  Bank  v.  Hines,  3  Ohio 
St.  37.) 

II.  This  is  a  suit  against  the  defendant  as  the  county 
assessor  of  Lincoln  county,  who  is  a  bonded  officer;  the 
bond  required  being  not  less  than  five  thousand  dollars,  and 
it  is  nowhere  alleged  that  the  sureties  on  the  assessor's  bond 
are  insolvent,  or  not  fully  able  to  answer  in  money  to  the 
extent  of  the  alleged  damage.  (Exchange  Bank  v.  Hines,  3 
Ohio  St.  37;  De  Witt  et  al  v.  Haijs,  2  Cal.  463;  Cawell  v. 
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D(yub,  12  Id.  273;  Biiter  v.  Patch,  Id.  298;  Turnpike  Co.  v. 
Supervisors,  13  Id.  190;  Kelsey  v.  Trustees  of  Nevada,  18  Id. 
629;  Leach  v.  Day,  27  Id.  645;  Teny  v.  Jaclcson,  4  John. 
Oil.  352;  8  Johnson's  Chancery,  19;  2  Dallas,  405;  9  Gill  & 
John.  4:08.) 

III.  If  the  assessment  is  unequal  and  unjust,  relief  will 
be  afforded  by  the  board  of  equalization;  and  if  illegal,  the 
injured  party  has  his  action  at  law  against  the  offending 
officer  as  a  trespasser,  and  his  bondsmen.  (Macklot  v.  Cit// 
of  Davenport,  17  Iowa,  385;  Warden  et  al.  v.  Supervisors,  14 
Wis.  618;  Merrill  v.  Gorham,  6  Cal.  41;  Fall  v.  City  of  Ma- 
rysville,  19  Id.  393;  Guy  v.  TVashhwm,  23  Id.  113;  People  y. 
Arguello,  37  Id.  624;  Exchange  Bank  v.  Hines,  3  Ohio  St. 
37;  TJwmpson  v.  Com.  Can.  Fund,  2  Abb.  Pr.  R.  347; 
Hojsbrcyuck  v.  K.  Board  of  Health,  3  Keyes  N.  T.  484;  M.  L. 
Ins.  Co.  V.  Supervisors,  Id.  182;  Mesick  v.  Supervisors,  50 
Barb.  191;  Mayor  of  Brooklyn  \.  Meserole,  26  Wend.  138;  Van 
Dorn  V.  Mayor  of  New  York,  9  Paige  Ch.  387;  Wilson  y. 
Mayor  of  New  York,  4  E.  D.  Smith,  673;  Chem.  BankY. 
Mayor  of  New  York,  1  Abb.  Pr.  E.  80;  N.  Y.  L.  Ins.  Co.  v. 
Neto  York,  Id.  250;  Livingston  v.  Eollenbeck,  4  Barb.  16; 
Van  BensaUter  v.  Kidd,  4  Id.  18;  Thatclier  v.  Dusenhet^y,,  9 
How.  Pr.  R.  33;  Thompson  on  Prov.  Rem.  250;  1  Van 
Santvoord's  Eq.  Pr.  347.) 

By  the  Court,  Hawley,  C.  J. : 

The  complainant  filed  a  bill  in  equity  to  enjoin  the  col- 
lection of  a  tax  alleging,  that  complainant  is  a  non-resident 
of  the  State  of  Nevada;  that  defendant  is  county  assessor 
of  Lincoln  county;  that  as  such  assessor  he  assessed  the 
office  furniture  and  fixtures  of  complainant  at  the  sum  of 
$700,  and  "money  secured  by  mortgage"  at  $40,636.58;  that 
the  different  parcels  of  real  estate  mortgaged  were  assessed 
at  more  than  the  full  value  regardless  of  the  mortgages  held 
by  complainant;  that  said  mortgages  are  of  record  in  the 
recorder's  office  of  Lincoln  county;  that  complainant  offered 
and  tendered  to  defendant  as  county  assessor  the  amount  of 
taxes  due  on  the  assessment  of  office  fixtures,  to-wit,  $29.40; 
that  the  property  mortgaged  would  not  sell  at  forced  sale 
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for  more  than  $20,100,  and  that  the  mortgagors  are  insol- 
vent; that  complainant  is  ready  and  willing  and  offers  to 
pay  and  discharge  the  taxes  assessed  against  the  real  estate 
to  the  several  mortgagors  whenever  the  same  shall  become 
due  and  payable;  that  defendant  refuses  to  accept  the  tax 
on  said  oflSce  furniture;  that  to  require  complainant  to  pay 
the  taxes  as  levied  on  said  mortgages,  and  also  to  require 
the  property  described  in  said  mortgages,  to  pay  the  full 
taxes  already  levied  upon  it,  will  in  eflf|ct  be  to  require  said 
complainant  to  pay  a  double  tax;  that  complainant  is  and 
was  assessed  for  the  same  fiscal  year  on  its  personal  prop- 
erty, capital  stock  and  effects,  of  which  said  mortgages  and 
the  money  secured  to  be  paid  by  the  same  is  a  part,  in  the 
Territory  of  Colorado;  that  said  defendant  as  assessor  of 
Lincoln  county,  without  due  or  any  process  of  law  "whatever, 
seized,  and  now  threatens  to  sell  and  unless  restrained  and  en- 
joined, will  sell,  the  office  fixtures  of  complainant  for  the  tax  as 
assessed  and  levied  by  him  to  complainant  on  said  mortgages 
and  office  fixtures  to  satisfy  said  tax  amounting  to  $1706.73; 
that  complainant  has  no  speedy  or  adequate  remedy  at  law; 
that  should  defendant  sell  said  fixtures  complainant  will  be 
greatly  and  irreparably  damaged  and  injured,  and  that  said 
defendant  is  wholly  unable  to  respond  in  damages.  Com- 
plainant therefore  prays  that  defendant  be  forever  restrained 
and  enjoined  from  in  any  manner  meddling  or  interfering 
with  or  disposing  of  the  office  fixtures  of  complainant. 

To  this  bill  the  defendant  interposed  a  demurrer  upon 
two  grounds:  "First.  That  it  appears  upon  the  face  of  the 
said  complaint  that  this  court  has  not  jurisdiction:  Second. 
The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action."  This  demurrer  was  sustained,  and  com-r 
plainant  failing  to  amend,  judgment  was  entered  in  favor  of 
defendant  for  costs.  Complainant  appeals.  The  first  ques- 
tion presented  by  the  record  is  that  of  jurisdiction.  As- 
suming the  tax  to  be  illegal  and  void,  is  there  any  ground 
presented  in  the  bill  that  justifies  the  interposition  of  a 
court  of  equity  to  enjoin  the  tax  levied  upon  the  money 
secured  by  mortgage  ? 
The  general  principle  is  well  settled  by  the  weight  of  reason 
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and  a  decided  preponderaDce  of  authorities  that  no  court  of 
equity  will  ever  allow  its  injunction  to  issue  to  restrain  the 
collection  of  a  tax,  except  where  it  is  actually  necessary  to 
protect  the  rights  of  citizens  who  have  no  plain,  speedy  and 
adequate  remedy  at  law.  It  has  been  so  decided  in  this 
court.  (Conley  v.  CJiedic,  6  Nev.  223.)  It  must,  in  the  lan- 
guage of  the  authorities,  appear  that  the  enforcement  of 
the  tax  would  lead  to  a  multiplicity  of  suits,  or  produce 
irreparable  injury;  or,  if  the  property  is  real  estate,  throw 
a  cloud  upon  the  titfe  of  the  complainant,  or  there  must  be 
some  allegation  of  fraud,  before  the  aid  of  a  court  of  equity 
can  be  invoked.  There  must  in  every  case  be  some  special 
circumstances  attending  a  threatened  injury  of  this  kind, 
which  distinguishes  it  from  a  common  trespass,  and  brings 
the  case  under  some  recognized  head  of  equity  jurisdiction, 
before  the  extraordinary  and  preventive  remedy  of  injunc* 
tion  can  be  invoked. 

The  necessity  of  strictly  adhering  to  this  rule  is  obvious. 
The  legislature  is  invested  with  the  sole  power  of  providing 
the  modes  by  which  state  and  county  taxes  ^heiil  be  levied, 
assessed  and  collected,  and  it  is  essential  that  the  modes 
prescribed,  if  within  constitutional  limits,  should  be  faith- 
fully carried  out  by  the  officers  to  whom  is  intrusted  the 
duty  of  their  enforcement.  The  state  and  county  govern- 
ments are  dependent  for  their  support  upon  the  taxes  im- 
posed upon  the  property  of  their  citizens,  and  experience 
and  observation  teaches  us  that  the  payment  of  taxes  has 
very  often  to  be  enforced  by  summary  and  stringent  means 
against  the  adverse  sentiment  and  persistent  resistance  of 
the  taxpayers. 

Under  the  revenue  laws  of  this  state  if  the  owner  of  any 
property  refuses  to  make  a  statement  under  oath  of  all  real 
estate  or  personal  property  within  the  county,  ^*  owned, 
claimed  by,  or  on  deposit  with,  or  in  the  possession  or  con- 
trol of  such  person,"  the  assessor  **  shall  make  an  estimate 
of  the  value  of  such  property,  and  assess  the  same  accord- 
ingly." (2  Comp.  L.  3130.)  The  assessor  and  his  sureties 
are  liable  for  the  taxes  on  ail  taxable  property  within  his 
county,  which  is  not  assessed  through  his  willful  neglect. 
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(2  Comp.  L.  3131.)  When  he  assesses  the  property  of  any 
person  or  persons,  company  or  corporations,  liable  to  taxa- 
tion, who  do  not  own  real  estate  within  the  county,"  it  is 
made  his  duty  to  "immediately  collect  the  taxes  on  the 
personal  property  so  assessed,  and  if  such  person  or  per- 
sons, company  or  corporations,  shall  neglect  or  refuse  to  pay 
such  taxes,  the  assessor,  or  his  deputy,  shall  s^ize  sufficient 
of  the  personal  property  of  the  person  or  persons,  company 
or  corporations,  so  neglecting  or  refusing  to  pay,  to  satisfy 
the  taxes  and  costs,"  and  proceed  to  sell  the  same  pursuant 
to  the  provisions  of  the  statute.  (2  Comp.  L.  3149.) 

With  such  collections  courts  of  equity  ought  never  to  in- 
terfere unless  the  bill  clearly  shows  that  complainant  is 
likely  to  suffer  some  great  or  irreparable  injury  from  the 
acts  of  the  officer,  and  further  shows  that  he  has  no  plain, 
speedy  or  adequate  remedy  at  law. 

The  question  under  review  has  often  been  presented  to 
the  courts  of  New  York.  As  early  as  1822,  in  the  case 
of  Movers  v.  Smedley,  where  a  bill  was  filed  to  enjoin  the 
collector  of  a  town  from  collecting  a  tax,  on  the  ground  that 
the  supervisors  had  levied  the  same  in  direct  violation  of 
law.  Chancellor  Kent  said:  **I  cannot  find  by  any  statute 
or  precedent,  or  practice,  that  it  belongs  to  the  jurisdiction 
of  chancery,  as  a  court  of  equity,  to  review  or  control  tlie 
determination  of  the  supervisors;"  that  the  review  and  cor- 
rection of  errors,  mistakes  and  abuses  of  the  officers  in  the 
exercise  of  their  duties  **  has  always  been  a  matter  of  legal, 
and  never  a  matter  of  equitable  cognizance,"  and  that  '*  in 
the  whole  history  of  the  English  court  of  chancery,  there  is 
RO  instance  of  the  assertion  of  such  a  jurisdiction  as  is  now 
contended  for."  (6  John.  ch.  28.) 

These  views  of  the  learned  chancellor  were  quoted  with 
approval  by  Nelson,  C.  J.,  in  the  court  of  errors  in  the  case 
of  The  Mayor  of  Brooklyn  v.  Meserole,  26  Wend.  138;  and 
the  principles  therein  announced  have  ever  since  been  gen- 
erally followed  by  the  various  courts  of  that  state.  ( Van 
DoreuY.  Mayor  of  New  York,  9  Paige,  ch.  390;  Thompson 
v.  The  Commissionei's  of  the  Canal  Fund,  2  Abb.  Pr.  251; 
Wilson  V.  The  Mayor  of  Neiv  York,  4  E.  D.  Smith,  675;  Mes- 
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seclc  V.  The  Board  of  Supei^isors  of  Columbia  County^  50 
Barb.  190;  Heyivood  v.  City  of  Buffalo,  14  N.  T.  538;  Has- 
hrouch  V.  Kingston  Bocnd  of  Health,  3  Keyes,  482.) 

The  same  question  has  been  frequently  decided  in  the 
Supreme  Court  of  the  United  States. 

In  Doios  V.  Tlie  City  of  Chicago,  Field,  J.,  in  delivering  tlie 
opinion  of  the  court  said:  **It  is  upon  taxation  that  the  sev- 
eral states  chiefly  rely  to  obtain  the  means  to  carry  on  their 
respective  governments,  and  it  is  of  the  utmost  importance 
to  all  of  them  that  the  modes  adopted  to  enforce  tjio  taxes 
levied  should  be  interfered  with  as  little  as  possible.  Any 
delay  in  the  proceedings  of  the  oflScers,  upon  whom  the 
duty  is  devolved  of  collecting  the  taxes,  may  derange  the 
operations  of  government,  and  thereby  cause  serious  detri- 
ment to  the  public.  No  court  of  equity  will,  therefore,  allow 
its  injunction  to  issue  to  restrain  their  action,  except  where 
it  may  be  necessary  to  protect  the  rights  of  the  citizen  whose 
property  is  taxed,  and  he  has  no  adequate  remedy  by  the 
ordinary  processes  of  the  law."     (11  Wal.  110.) 

In  Hawieioinkle  v.  Georgetown,  Hunt,  J.,  in  delivering  the 
opinion  of  the  coui*t  affirming  the  doctrine  as  announced  in 
Dows  V.  The  City  of  Chicago,  said:  '*It  has  been  the  settled 
law  of  the  country  for  a  great  many  years,  that  an  injunc- 
tion bill  to  restrain  the  collection  of  a  tax,  on  the  sole  ground 
of  the  illegality  of  the  tax,  cannot  be  maintained.  There 
must  be  an  allegation  of  fraud;  that  it  creates  a  cloud  upou 
the  title;  that  there  is  apprehension  of  multiplicity  of  suits, 
or  some  cause  presenting  a  case  of  equity  jurisdiction." 
(15  Wal.  548.) 

In  the  recent  decision  by  the  same  court  in  the  case  of 
laylor  v.  Secor,  and  other  cases  published  in  the  Chicago 
Legal  News  of  April  29,  1876,  Miller,  J.,  after  reviewing  the 
previous  decisions  upon  this  question,  said:  ''We  do  not 
propose  to  lay  down  in  these  cases  any  absolute  limitation 
of  the  powers  of  a  court  of  equity  in  restraining  the  collec- 
tion of  illegal  taxes,  but  we  may  say  in  addition  to  illegality, 
hardship,  or  irregularity  the  case  must  be  brought  within 
some  of  the  recognized  foundations  of  equitable  jurisdiction, 
and  that  mere  errors  or  mistakes  in  valuation,  or  hardship 
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or  iDJustice  of  the  law,  or  any  grievance  which  can  be  remedied 
by  a  suit  at  lata,  either  before  or  after  payment  of  taxes,  will 
not  justify  a  court  of  equity  to  interpose  by  injunction  to 
stay  collection  of  a  tax." 

This  case  does  not,  in  our  judgment,  come  within  any  of 
the  exceptions  to  the  general  rule.     There  is  no  pretense 
that  a  multiplicity  of  suits  would  be  avoided  and  no  question 
of  a  cloud  upon  title  to  real  estate  is  involved.     There  is  no 
allegation  of  fraud,  nor  any  other  proper  averment  which 
brings  the  case  under  any  head  of  equity  jurisdiction.     It 
is  true  the  bill  alleges  that  complainant  has  no  speedy  or 
adequate  remedy  at  law  and  that  it  will  be  irreparably  in- 
jured by  the  sale  of  its  office  fixtures.     These  allegations 
are  wholly  insufficient.     The  facts  must  be  stated  so  that 
the  court  can  judge  whether  the  averments  are  true.     In 
this  case  the  allegations  are  based  solely  upon  the  alleged 
fact  that  the  assessor  is  insolvent.     But  in  this  respect  we 
do  not  think  the  bill  states  sufficient  facts  to  authorize  a 
court  of  equity  to  interfere.     (Bitter  v.  Patch,  12  Cal.  299; 
Branch  Turnpike  Company  v.  Board  of  Supervisors  of  Yuba 
County,  13  Id.  190.) 

The  assessor,  in  assessing  and  attempting  to  enforce  the 
payment  of  the  tax,  was  pursuing  the  identical  course  indi- 
cated by  the  statutes  of  this  state,  and  all  his  acts  were 
within  the  line  of  his  official  duties  as  prescribed  by  law. 
His  sureties  are  responsible  upon  his  official  bond  for  any 
damages  that  might  accrue  in  consequence  of  any  of  his 
official  acts,  and  it  is  nowhere  alleged  that  they  are  insolv- 
ent.   Moreover,  if  the  taxes  had  been  i)aid  under  protest, 
and  the  county  had  received  the  money,  complainant  could 
have  brought  its  action  against  the  county,  and  if  the  tax 
was  illegal,  could  have  recovered  the  money  back.     In  the 
language  of  the  Supreme  Court  of  Connecticut:    "It  is  dif- 
ficult to  see  why  he  has  not  adequate  remedy  at  law.     There 
is  no  averment  that  the  real  estate  of  any  of  the  parties  has 
been  or  can  be  levied  upon.     The  warrant  authorizes  the 
taking  of  personal  estate  only.     No  irreparp^ble  injury  can 
arise  from  the  levy.     If  the  proceedings     *    *    *    are  ir- 
regular and  void,   as  the  petitioners   claim   they  are,  an 
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action  at  law  will  lie  to  recover  all  the  damages  which  shall 
be  sustained  by  the  levy,  and  the  question  of  the  legality 
of  the  assessment  will  then  be  tried  in  its  appropriate 
forum,  a  court  of  law."  (Dodd  v.  City  of  Hartford,  25 
Conn.  238.) 

In  the  case  of  Tlie  County  of  Cook  v.  The  Chicago,  Burling- 
ton and  Quincy  Railroad  Companyy  which  was  a  suit  in 
chancery,  instituted  by  the  railroad  company  against  the 
county  of  Cook  and  its  treasurer  to  restrain  the  collection 
of  a  tax  assessed  by  the  board  of  supervisors  of  said  county 
upon  the  rolling  stock  of  the  company,  the  bill  alleged  that 
the  levy  of  the  tax  was  illegal  and  unjust;  that  complain- 
ant had  been  once  taxed  on  said  property,  and  had  paid 
the  taxes  thereon,  and  that  it  was  not  liable  to  be  again 
taxed.  The  court,  after  deciding  that  a  court  of  equity  had 
no  jurisdiction  in  such  a  case,  say:  "Ordinarily,  a  party  of 
whom  a  tax  is  illegally  collected  has  an  ample  remedy  at 
law,  by  an  action  of  trespass  against  the  oflScer  collecting  it, 
or  by  an  action  of  assumpsit  to  recover  back  the  money 
paid.  In  the  case  under  consideration,  if  the  tax  was  an 
illegal  one,  the  appellee,  after  paying  it,  could  have  brought 
his  action  against  the  county  and  recovered  the  money 
back."     (35  111.  466.) 

To  the  same  effect  is  the  language  of  the  court  in  Doios  t. 
Tlie  City  of  Chicago,  supra:  *'If  the  tax  was  illegal,  the 
plaintiff,  protesting  against  its  enforcement,  might  have  had 
his  action,  after  it  was  paid,  against  the  oflScer  or  the  city,  to 
recover  back  the  money,  or  he  might  have  prosecuted  either 
for  his  damages.  No  irreparable  injury  would  have  followed 
to  him  from  its  collection.  Nor  would  he  have  been  com- 
pelled to  resort  to  a  multiplicity  of  suits  to  determine  his 
rights.  His  entire  claim  might  have  been  embraced  in  a 
single  action." 

In  Brewer  v.  City  of  Springfield,  which  was  a  suit  in 
equity  to  enjoin  the  collection  of  a  tax  which  the  bill  alleged 
had  been  illegally  assessed,  Bigelow,  C.  J.,  in  delivering 
the  opinion  of  the  court,  said:  *' Until  the  plaintiffs  have 
been  compelled  to  pay  the  tax  which  they  allege  to  have 
been  illegally  assessed  upon  them,  they  have  suffered  no 
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wrong;  when  they  have  paid  it  they  can  recover  it  back  by 
an  action  at  law,  which  would  furnish  them  an  adequate 
and  complete  remedy.  We  can  see  no  ground  on  which  a 
single  taxpayer,  who  has  been  illegally  assessed,  can  ask  for 
the  interference  of  a  court  of  equity."     (97  Mass.  154.) 

These  views  are  conclusive  of  this  case.  We  therefore 
express  no  opinion  upon  the  questions  whether  complainant 
was  liable  to  be  taxed  on  the  money  secured  by  mortgage, 
it  being  as  alleged  a  non-resident  of  the  state,  or  whether 
the  tax  as  levied  was  a  double  tax.  It  will  be  time  enough 
to  decide  these  questions  when  they  are  properly  presented 
for  review. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  765.] 

EUREKA  MINING  AND  SMELTING  COMPANY,  Ap- 
PELLANT,  V.  FRANK  WAT,  Respondent. 

Actitaij  Possession  op  Land. — A  perfect  inclosure  of  timber  land  is  not  nec- 
essary. If  there  be  an  occupation  within  boundaries  so  clearly  marked 
and  defined  as  to  notify  strangers  that  the  land  is  taken  ttp  or  located, 
it  is  all  the  possession  that  is  required. 

Idem. — The  acts  necessary  to  constitute  possession,  must,  in  a  great  measure, 
depend  upon  the  character  of  the  land,  the  locality,  and  the  object  for 
-which  it  is  taken  up. 

Idem. — ^Where  the  plaintiff  relies  solely  upon  possession  there  must  be  an  ac- 
tual and  continuous  occupation  of  the  land,  within  such  boundaries,  a 
subjection  of  the  land  to  the  will  and  control  of  the  claimant. 

Idem — Natubaij  Boundabies. — Bluffs  of  rock,  and  summits  of  a  mountain, 
may  be  so  steep  and  rugged  as  to  constitute  a  natural  boundary  of  land. 
The  question  as  to  what  constitutes  natural  boundaries  discussed  in  the 
opinion. 

Idem. — The  fncts  of  this  case  discussed,  and  the  acts  of  possession  by  ap- 
pellant held  insufficient  to  maintain  the  action.  {Beatty,  J.,  dissent' 
ing.) 

Idem.— Natural  boundaries,  when  taken  in  connection  with  artificial,  are 
sufficient  to  make  the  boundaries  of  timber  land;  but  the  artificial  bound- 
aries must  be  made  in  such  a  manner  as  to  clearly  mark  and  define  the 
lines,  and  must  connect  with  tl^e  natural  boundaries  in  such  a  manner 
that  any  person  going  upon  the  land  could,  by  following  the  marked 
liues,  tell  the  precise  extent  of  the  land  located  and  claimed,  and  the 
claimant  must  be  an  actual  occupant  within  such  boundaries. 
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Appeal  from  the  District  Court,  Sixth  Judicial  District, 
Eureka  County. 

The  following  are  the  outlines  of  the  map  referred  to  in  the 
opinion : 
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The  facts  are  sufficiently  stated  in  the  opinion   of  the 
Court. 


Hillhouse  &  DavenpoH,  for  Appellant. 

I.  The  question  involved  in  this  appeal  is:  Was  there 
sufficient  testimony  on  the  question  of  possession  by  plaint- 
iff, or  its  grantors,  to  submit  to  the  jury  ? 

The  object  of  the  inclosure  of  timber  land  is  to  notify  sub- 
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sequent  comers  tliat  the  land  is  claimed — is  located,  and  that 
it  is  being  used  for  some  beneficial  purpose.  If  that  object  is 
fully  obtained  by  other  than  building  brush-fences  or  blaz- 
ing trees,  the  intent  of  the  law  is  satisfied.  The  summit  of 
the  mountain — the  rocky  bluffs  or  points  with  which  the 
fences  connect, — the  fact  that  wood  and  timber  cannot  be 
taken  off  at  those  parts  of  the  tract,  taken  together  with  the 
brush-fences  on  the  east  side,  and  along  portions  of  the 
north  and  south  ends,  render  it  perfectly  clear  what  was 
claimed  by  plaintiff.  That  no  wood  or  timber  could  be 
taken  from  that  tract,  without  crossing  those  brush-fences, 
of  itself,  would  notify  any  subsequent  comer.  But  in  addi- 
tion to  this,  most  of  the  timber  on  this  tract  lays  up  in 
three  caiions,  with  steep  sides,  across  the  mouth  of  each  of 
which,  in  addition  to  the  brush-fence,  were  placed  bars  and 
ditches,  which,  to  use  the  language  of  witnesses,  inclosed 
that  land  as  effectually  as  would  a  fence  across  the  neck  of  a 
peninsula  inclose  it. 

II.  If  the  claimants,  although  they  had  no  fences,  yet  ex- 
ercised dominion  and  control  over  the  land,  and  subjected 
it  to  their  power,  the  matter  of  fences  become  immaterial 
and  unimportant.  It  is  well  settled  that  actual  possession 
of  land  may  be  had  without  fences  or  inclosures.  (  Wai-e  v. 
Scott,  2  Dana  Kent  E.,  p.  275;  EUicott  v.  Pearle,  10  Pet. 
442;  Ewing  v.  Burnett,  11  Id.  41-9;  Hicks  v.  Coleman,  25 
Cal.  132;  17  Id.  463;  Bene  v.  Gralz,  5  Wheat.  .222;  IVol/s- 
kUl  V.  jUalajorichy  39  Cal.  276;  45  Id.  496;  Rogers  v. 
Cooney,  7  Nev.  219;  McCreery  v.  Everding,  44  Cal.) 

III.  If  in  the  whole  transcript  there  is  any  evidence  that 
would  support  a  judgment,  in  plaintiff's  favor,  a  nonsuit 
should  not  have  been  granted.  (Sharon  v.  Davidson,  4  Nev. 
416.) 

Tliomas  Wren  and  D.  E.  Bailey,  for  Bespondent. 

The  principal  questions  involved  in  the  discussion  of  this 
case  relate  to  the  kind  of  possession  of  the  public  timber 
lands  in  this  state  a  party  must  have  to  entitle  him  to  main- 
tain an  action  of  trespass  for  cutting  timber  thereon,  and 
these  questions  are  settled  by  the  authorities :  Sanhey  v. 
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Noyes,  1  Nev.  68;   McFarland  v.   Culbertson,  2  Nev.   280; 
Eureka  M.  &  S.  Co.  v.  Way,  9  Nev.  350. 

If  the  land  upon  which  ifc  is  alleged  the  trespasses  were 
committed  by  defendant  had  not  been  marked  by  '*  metes 
and  bounds,  so  that  the  boundaries  could  be  readily  traced 
and  the  extent  of  the  claim  easily  known,"  at  the  time  the 
alleged  trespasses  were  committed,  the  judgment  of  non- 
suit should  be  affirmed.  It  was  not  urged  upon  the  trial 
of  this  case  that  natural  boundaries  were  not  as  effectual 
for  all  purposes  as  artificial  boundaries.  Neither  did  the 
court  so  decide  or  intimate  upon  granting  a  nonsuit.  On 
the  contrary  the  case  was  tried  upon  the  theory  from  first 
to  last,  that  natural,  taken  in  connection  with  artificial, 
boundaries  were  sufficient  in  law  to  mark  the  boundaries  of 
timber  land.  What  the  court  did  decide,  was,  that  plaintiff 
did  not  show  that  the  boundaries  of  the  land  in  dispute 
were  ever  sufficiently  marked  by  either  natural  or  artificial 
means.  The  boundaries  were  not  so  marked  that  they  could 
be  easily  traced  and  the  extent  of  the  claim  readily  known. 

By  the  Court,  Hawley,  C.  J. : 

This  is  an  action  to  recover  damages  for  an  alleged  tres- 
pass in  cutting  and  carrying  away  wood  and  timber  from  a 
tract  of  six  hundred  and  forty  acres  of  land  claimed  by  ap- 
pellant. 

The  real  question  presented  by  this  appeal,  which  is 
taken  from  an  order  of  the  court  granting  a  nonsuit,  is 
whether  or  not  there  was  sufficient  evidence  as  to  the 
possession  of  the  land  by  appellant  and  its  grantors  to  au- 
thorize the  court  to  submit  the  case  to  the  jury. 

The  land  is  situate  on  the  eastern  side,  or  slope,  of  a 
mountain,  and  is  valuable  only  f6r  the  wood  and  timber 
thereon.  The  ranch  is  cut  up  by  ravines  and  canons,  which 
in  many  places  are  very  precipitous,  and  it  is  described  as 
a  '*  rough,  rugged,  rocky  piece  of  ground,"  over  which 
**  timber  grows  in  bunches."  There  is  a  well-defined  brush 
fence  along  the  east  line  or  boundary,  and  a  similar  fence 
on  the  north  and  south  lines,  from  the  east  line  about  hall 
way  toward  the  summit  of  the  mountain,  which  is  claimed 


Apr.  1876.]      EuBEKA  Mining  Co.  v.  Way.  175 

Opinion  of  the  Court — Hawley,  C.  J. 

as  the  western  boundary.  The  fence  on  the  north  and  south 
Hues  stops  at  a  bluff  of  rocks  which  run  in  a  northerly  and 
southerly  direction.  From  the  bluff  of  rocks  to  the  summit 
the  lines  are  claimed  to  be  designated  by  blazed  trees. 

Without  here  entering  into  the  details  of  the  testimony, 
it  may  be  stated,  in  general  terms,  that  for  more  than  one- 
quarter  of  a  mile  on  the  south  lihe  between  the  bluff  of  rocks 
and  the  summit  of  the  mountain  there  are  no  blazed  trees 
to  designate  the  boundary,  and  for  a  distance  of  twelve  hun- 
dred and  sixty  feet  from  the  southwest  corner  along  the 
western  line,  over  a  smooth,  grassy  plot,  to  adopt  the  lan- 
guage of  the  witness  Jenkins,  **  there  is  no  monument,  tree, 
or  anything  else  to  mark  the  line." 

Under  the  decisions  of  the  supreme  court  of  this  state,  a 
perfect  inclosure  of  timber  land  is  liot  necessary.  "If 
there  be  an  occupation  within  boundaries  so  clearly  marked 
and  defined  as  to  notify  strangers  that  the  land  is  taken  up 
or  located,  it  is  all  the  possession  which  the  courts  of  this 
state  have  ever  deemed  necessary  to  require."  {McFarland 
V.  Culbertson,  2  Nev.  282.)  This  principle  was  announced 
in  a  case,  where,  to  quote  from  the  opinion,  it  was  clearly 
shown  by  the  testimony  introduced  by  the  plaintiff  that  the 
fence,  which  consisted  of  felled  trees,  brush,  and  stone,  was 
continuous  and  unbroken  around  the  entire  claim,  except 
upon  one  side,  where  there  w^as  an  opening  of  some  few 
yards,  but  upon  thdt  side  it  joined  a  tract  which  was  com- 
pletely inclosed  wdth  the  same  character  of  fence."  The 
court,  upon  this  testimony,  said  it  was  established  beyond 
question  that  the  fence  distinctly  marked  the  boundaries  of 
the  plaintiff's  claim,  and  held  that:  **That  character  of  in- 
closure, together  with  the  continuous  occupation  by  the 
plaintiff,  certainly  constituted  such  a  possession  as  would 
entitle  him  to  recover  in  ejectment  against  any  subsequent 
locator  who  had  no  title  from  the  government." 

Under  this  liberal  rule,  the  acts  necessary  to  constitute 
possession,  *'must  in  a  great  measure  depend  upon  the 
character  of  the  land,  the  locality,  and  the  object  for  which 
it  is  taken  up."  {Sankey  v.  Noijes,  1  Nev.  71.)  In  every 
case  where  the  plaintiff,  as  in  this  case,  relies  solely  upon 
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possession,  an  actual  and  continuous  occupation  of  tlie 
land,  within  such  boundaries,  must  be  shown.  There  must 
be  a  subjection  of  the  land  to  the  will  and  control  of  the 
claimant.  This  principle  is  announced  in  both  of  the  cases 
above  cited,  discussed  at  length  in  Staininger  v.  Andrews,  4 
Nev.  66;  Robinson  v.  Ihe  Impeiial  Silver  Mining  Company ^ 
5  Nev.  66;  and  adhered  to  in  Kraft  v.  Carlow,  9  Nev.  21. 

It  is  evident  that  the  material  facts  elicited  at  the  trial 
fell  far  short  of  meeting  the  requirements  of  these  decisions. 
In  the  absence  of  a  perfect  inclosure,  it  is  certainly  essential 
that  the  boundary  lines  should  be  so  clearly  marked  and 
defined  that  the  same  could  be  readily  traced,  and  the  ex- 
tent of  the  claim  easily  known,  and  no  stretch  of  imagina- 
tion could  be  so  extended  as  to  authorize  any  court  to  hold 
that  the  boundary  lines  were  so  marked  and  defined  around 
the  land  in  question.  How  could  a  stranger  crossing  over  the 
smooth,  grassy  spot  designate  the  boundary?  There  is  no 
fence,  no  string  of  brush,  or  felled  trees,  no  mark  or  monu- 
ment for  a  distance  of  one  quarter  of  a  mile.  Almost  the 
same  condition  of  the  boundary  is  found  on  the  south  line 
between  the  bluff  of  rocks  and  the  southwest  corner.  A 
stranger  in  entering  would  discover  no  visible  signs  of  any 
designation  of  boundaries  whatever.  The  law  does  not  re- 
quire any  speculation  upon  these  points.  The  acts  neces- 
sary to  clearly  mark  the  boundaries  must  be  done  in  order 
to  notify  strangers  that  the  land  is  located,  otherwise  any 
person  would  have  as  much  right  as  the  claimant  to  enter 
upon  the  land,  cut  the  wood  and  timber  thereon,  and  take 
the  same  away.  In  such  a  case,  both  would  be  trespassers 
upon  the  public  land. 

The  necessity  of  adhering  to  the  rule  which  requires  the 
boundaries  to  be  clearly  marked  and  defined  becomes  ap- 
parent upon  an  examination  of  the  evidence  in  this  case. 
It  is  claimed  by  appellant  that  the  summit  of  the  mountain 
constitutes  a  natural  boundary,  and  that  it  was  unnecessary 
to  mark  or  define  the  west  line.  G.  Collier  Bobbins,  who 
for  several  years  claimed  to  have  the  control  of  the  land, 
and  who  rode  on  horseback,  without  much  difficulty,  over 
and  along  the  summit  to  see  about  the  west  line,  says:  "I 
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found  it  so  rocky  and  precipitous  about  the  head  of  the 
canons,  that  I  thought  I  would  do  nothing  about  that  line. 
*  *  *  There  was  no  fence  put  along  the  west  line  (or), 
on  the  south  of  the  west  line,  because  it  was  so  steep  that 
there  appeared  to  be  no  necessity  for  a  fence.  *  *  ^ 
There  is  a  large  grassy  plot  near  the  southwest  corner. 
There  is  very  little  timber  on  the  bald  mountain.  I  con- 
sidered the  bald  mountain  and  the  grassy  spot  and  bluff 
along  the  west  line  a  natural  boundary,  and  for  that  reason 
I  did  not  have  anything  done  with  the  line.  I  considered 
the  summit  a  plain  natural  boundary.  There  is  a  bluff  of 
rocks  on  the  north  line  which  forms  a  natural  boundary. 
Taking  that  bald  mountain,  the  summit,  those  bluffs  and 
fences,  and  no  man  could  go  upon  that  ranch  and  not  know 
what  was  claimed."  This  testimony  clearly  states  appel- 
lant's case,  and  the  last  sentence  quoted  indicates  the  theory 
upon  which  appellant  relies. 

It  is  contended  that  the  only  object  of  an  inclosure  is  to 
notify  subsequent  comers  that  the  land  is  located  and 
claimed  and  is  being  used  for  some  beneficial  purpose,  and 
if  that  object  can  be  fully  obtained  by  any  other  means  than 
building  fences,  or  blazing  trees,  the  intent  of  the  law  is 
satisfied.    This  argument  is  specious.    A  moment's  thought 
will  expose  its  fallacy.     If  adopted,  all  that  the  claimant 
would  have  to  do  in  order  to  accomplish  the  object  would 
be  to  employ  a  sentinel  to  remain  upon  the  land  a^d  notify' 
every  man  who  attempted  to  enter  that  it  was  located  and 
claimed,  and  to  point  out  the  boundary  lines.     No  one  will 
pretend   that  this  would  be  a  compliance  with  the  law. 
Even  appellant  admits  the  fact  that  the  lines  must  in  some 
manner  be  designated  by  visible  boundaries,  and  to  sustain 
its  theory  we  find   "bluff  of  rocks,"   "bald  mountains," 
"summits,"  "skirts  of  timber,"  "slopes  of  the  hill,"  and 
** hillsides,"  interjected  from  the  lips  of  witnesses,  to  fill 
up  the  gaps  unmarked  on  the  pretended  boundaries  of  the 
land.     That  bluffs  of  rocks  may  form  a  natural  boundary  is 
undoubtedly  correct.     The  law  does  not  require  a  vain  and 
useless  thing  to  be  done,  and  there  would  be  no  sense  in  a 

law  which  required  the  erection  of  a  fence  over  a  bluff  of 
Vol.  XI.— 12 
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rocks  80  steep  and  ragged  that  neither  man  nor  beast  could 
travel  over  it.  Lex  non  cogit  ad  impossibilia.  The  same 
might  be  true  of  the  summit  of  a  mountain.  But  the  map 
which  accompanies  the  transcript,  and  which  is  referred  to 
in  the  evidence,  shows  the  extent  of  the  bluff  of  rocks  which 
are  found  on  the  north  and  south  lines.  If  the  brush  fence 
had  been  continued  on  the  west  side  of  the  bluffs  of  rocks 
these  boundaries  would  have  been  .properly  defined,  but  the 
bluff  of  rocks,  as  before  stated,  extends  in  a  northerly  and 
southerly  direction,  and  do  not  follow  the  line  claimed  as 
the  boundary.  A  stranger,  then,  following  the  brush  fence 
to  ascertain  the  lines,  finding  that  it  stopped  on  the  east 
side  of  the  bluff,  would  naturally  suppose  that  the  bluff  of 
rocks  was  intended  for  the  western  boundary  instead  of,  as 
claimed,  being  a  part  of  the  north  and  south  lines.  This, 
by  an  examination  of  the  map,  is  made  too  clear  for  argu* 
ment.  This  may  have  been  the  belief  of  the  respondent, 
for  it  appears  that  he  did  not  enter  upon,  or  cut  any  wood 
or  timber,  or  claim  any  portion  of  the  land  on  the  east  side 
of  the  bluff  of  rocks  where  the  brush  fence  terminates. 

Appellant  is  equally  unfortunate  in  its  attempts  to  define 
the  western  line.  Samuel  Watson,  who  assisted  in  build- 
ing the  fence  and  blazing  trees,  defines  what  he  considers  a 
natural  boundary,  as  follows:  "If  I  was  allowed  to  answer 
as  I  want  to  I  would  say  the  summit  forms  a  natural  bound- 
ary." From  his  subsequent  testimony  it  clearly  appears 
that  he  was  allowed  to  answer  as  he  wanted  to,  and  we  have 
his  full  definition  clearly  given.  "The  proper  meaning  of 
the  summit,  to  come  right  down  to  it,  would  be  to  come  up 
near  to  the  summit;  we  did  not  pretend  to  go  in  a  straight 
line.  *  *  *  What  I  understand  by  a  natural  boundary 
is  such  that  a  man  could  not  haul  wood  across  with  a 
profit."  This  definition  of  a  natural  boundai^  is  unique. 
It  certainly  cannot  be  found  in  any  dictionary,  nor  sanc- 
tioned, we  apprehend,  by  any  decided  case.  If  adopted, 
how  w^ould  a  stranger  ever  be  notified  that  any  tract  of 
land  was  located  or  claimed  ?  Whenever  he  sees  a  brush 
fence  on  one  line,  he  need  not  look  for  any  marks,  stakes, 
monuments,  blazed  trees,  or  fences,  to  designate  any  other 
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line;  but  must  first  ascertain  whether  any  wood  or  timber 
could  be  hauled  off  the  land  with  a  team  without  crossing 
the  brush  fence;  and  if  this  is  ascertained  in  the  affirma- 
tive,  be  must  next  determine  by  an  arithmetical  calculation 
whether  it  could  be  so  hauled  off  with  a  profit,  and  at  wbat- 
ever  point  this  could  not  be  done,  whether  it  be  on  the 
summit  of  a  mountain,  slope  of  the  hill,  smooth,  grassy 
spot  or  level  plain,  there  is  the  natural  boundary  beyond 
which  he  dare  not  enter  without  fear  of  being  mulcted  in 
damages.  It  would  indeed  be  a  difficult  task  to  define  the 
limits  of  the  land  claimed  within  such  boundaries.  Liti- 
gation would  be  endless;  for  the  question  whether  wood 
could  be  hauled  from  any  given  p6int  over  certain  boun- 
daries, would,  among  other  things,  be  dependent  upon  thfe 
means,  energy  and  economy  that  might  be  employed  by 
different  persons.  This,  however,  is  the  imaginary  line 
designated  as  a  natural  boundary,  which  could  be  readily 
traced  by  a  stranger.  It  is  absolutely  necessary  for  appel- 
lant to  insist  upon  the  correctness  of  this  position  in  order 
to  maintain  this  action.  Nearly  every  witness  examined 
by  appellant  testified  that  some  wood  and  timber  might  be 
hauled  over  the  lines  without  crossing  any  of  the  fences 
built  by  appellant  or  its  grantors.  Watson  says:  *'Up 
near  the  summit,  where  Way  took  up  the  land,  you  could, 
by  taking  the  timber  and  wood  up  the  hill  a  little,  ^  * 
get  a  little  off;  but  further  down  I  think  it  would  be  an 
impossibility."  How  much  further  down?  Where  is  the 
line?  How  determine  this  imaginary  boundary  up  to 
which  the  right  to  cut  wood  exists,  but  to  cross  beyond 
which  would  constitute  a  trespass.  The  same  witness  says: 
"At  the  line  along  the  southwest  corner  I  think  you  could 
get  considerable  wood  by  taking  it  into  the  Secret  Canon 
road."  And  McKenzie  testifies  that:  ''Timber  might  be 
taken  off  at  northwest  and  southwest,  and  west  and  north 
sides  of  the  ranch  between  the  bluff  of  rocks,  at  which  the 
brush  fence  terminates  on  the  south  line,  and  the  next  bluff 
west  or  southwest  from  it.  The  ground  is  perfectly  smooth ; 
*  *  could  build  a  road  out  between  these  bluffs  and  take 
out  a  great  deal  of  timber." 
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Each  witness  has  a  different  theory  by  which  the  boundary 
lines  could  be  designated.     One  thought  the  skirt  of  timber 
high  up  near  the  summit  constituted  the  west  line,  it  being 
shown  that  the  line  of  timber  gives  out  near  the  summit; 
in  some  places  coming  within  three  hundred  feet,  and  at 
others  being  three  hundred  yards  from  the  summit.    Alfred 
Perkins,  after  stating  that  ''the  fences  and  moim  tains  and 
precipitous  rocks  "would  cause  him  to  believe  that  **  the 
wood  was  taken  up  and  located,"  says:  "the  hillside  and 
mountain-top  make  a  natural  boundary."    If  he  had  con- 
fined himself  to  the  mountain-top  his  meaning  would  be 
clear,  but  when  he  includes  the  hillside  he  takes  in  the 
whole  ranch.     As  we  proceed,  the  boundary  becomes  more 
visionary.     John  Horn  testifies:  ''From  the  formation  of 
the  country,  and  the  fences  *  *  *  I  should  consider  the 
west  line  the  best  defined  line  on  the  ranch."   Why  ?  *'  Be- 
cause "  I  have  been  along  the  mouths  of  the  canons  and  I 
can  see  no  way  that  timber  could  be  taken  from  those  canons 
without  crossing  out  at  the  mouths  of  the  canons."    He  next 
declares  that:  "The  lines  can  be  readily  traced  and  the  ex- 
tent of  the  ranch  easily  known  from  the  fences  and  natural 
boundaries;"  although  he  was  never  on  or  near  the  west 
line.     The  declaration  is  based  entirely  upon  his  general 
observations  and  his  own  peculiar  ideas  of  a  natural  bound- 
ary.    "I  never  was  on  the  western  line  of  the  ranch,  I  saw 
it  from  the  eastern  side  of  the  ranch.     Was  never  along  the 
lines  of  the  ranch."    And  yet  he  testified  that  the  lines 
could  be  readily  traced.     How?    He  explains  it  in  this 
manner:  "I  call  that  western  line  a  natural  boundary.    The 
eastern  slope  of  that  mountain  forms  the  boundary."    Now 
we  have  seen  that  the  whole  ranch  is  on  "the  eastern  slope 
of  that  mountain,"  and  if  we  adopt  the  views  of  this  witness 
the  entire  ranch  becomes  a  natural  boundary  which  can 
readily  be  traced.     But  he  is  still  more  explicit.  "  There  is 
no  way  by  which  timber  can  be  hauled  from  off  that  ranch, 
by  the  means  ordinarily  used  in  this  country  to  haul  timber, 
without  crossing  some  of  the  brush  fences  on  the  ranch." 
In  another  portion  of  his  testimony  he  says :  *  *  there  is  nothing 
marking  the  line  on  the  west  side  except  the  hillside,"  and 


Apr.  1876.]      Eureka  Mining  Co.  v.  Wat.  181 

Opiiiion  of  the  Court — Hawley,  C.  J. 

in  further  explanation  of  the  line  on  the  summit  and  eastern 
slope  of  the  mountain,  says:  ^'I  look  at  it  as  a  natural 
boundary  because  you  cannot  cross  it  with  a  team."  If  this 
latter  definition  of  a  natural  boundary  is  correct,  then  what 
becomes  of  the  grassy  spot  over  which,  according  to  the  tes- 
timony of  the  witness,  Bobbins,  "a  sixteen-mule  team 
could  be  driven."  To  designate  that  part  of  the  line,  this 
witness  corroborates  the  statement  of  the  witness,  Watson, 
and  says:  ''Timber  could  not  be  got  oflf  this  ranch,  to  pay, 
without  crossing  some  of  the  fences." 

This  is  the  general  outline  of  the  testimony,  from  which 
it  appears  that  the  west  line  is  marked  and  defined  by  the 
different  theories  of  witnesses,  adopted  at  various  points  as 
the  emergency  of  any  given  locality  may  require.  To  illus- 
trate: the  summit  of  the  mountain,  slope  of  the  hill,  and 
skirt  of  timber  on  the  western  line,  for  three  quarters  of  a 
miie,  is  a  natural  boundary  because  you  cannot  drive  teams 
over  it.  The  smooth,  grassy  spot  on  the  same  line,  for  the 
other  quarter  of  a  mile,  is  a  natural  boundary  because  you 
cannot  haul  wood  or  timber  over  it  with  a  profit.  The  same 
may  be  said  of  the  west  half  of  the  north  and  south  lines. 
But  the  unsoundness  of  the  position  contended  for  by  ap- 
pellant is  still  further  demonstrable.  In  many  places  the 
wood  on  the  ranch  has  to  be  cut  on  the  hillsides  and  sledded 
down  into  the  canons.  It  appears  from  the  testimony  that 
it  is  a  common  practice  to  pack  wood  from  the  mountains 
with  mules  and  donkeys,  and  that  this  could  readily  be  done 
without  crossing  any  of  the  fences  or  roads  erected  by  ap- 
pellant, its  grantors  or  predecessors  in  interest.  We  know 
of  no  rule  that  would  compel  a  man  to  haul  wood  with  a 
team  when  he  could  make  it  more  profitable  by  employing 
other  agencies.  It  is  useless  to  comment  further  upon  the 
testimony.  Objections  to  its  sufficiency  could  be  multiplied 
and  extended  without  limit,  ad  libitum.  The  fact  is  every- 
where patent  that  the  lines  cannot  be  readily  traced,  n.or 
the  extent  of  appellant's  claim  easily  known,  from  any  nat- 
ural or  artificial  boundaries.  The  theory  upon  which  appel- 
lant bases  its  claim  cannot  be  sustained  upon  reason  or  au- 
thority.    The  question  whether  wood  or  timber  could  be 
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hauled  off  from  any  portion  of  the  land,  with  or  without  a 
profit,  without  crossing  some  of  the  roads  or  fences  built 
by  appellant's  grantors,  was  wholly  immaterial,  and  ought 
not  to  have  been  admitted.  In  what  manner  were  the 
boundary  lines  marked  apd  defined  ?  This  was  the  material 
question  to  which  the  testimony  should  have  been  directed. 
That  natural  boundaries,  when  taken  in  connection  with  ar- 
tificial, are  sufficient  to  mark  tbe  boundaries  of  timber  land, 
will  not  be  disputed;  but  the  artificial  boundaries  must  be 
made  in  such  a  manner  as  to  clearly  mark  and  define  the 
line,  and  must  connect  with  the  natural  boundaries  in  such 
a  way  that  any  person  going  upon  the  land  could  by  follow- 
ing the  marked  lines  tell  the  precise  extent  of  the  land 
located  and  claimed,  and  the  claimant  must  be  an  actual 
occupant  within  such  boundaries:  Numerous  authorities 
are  cited  by  appellant  to  the  effect  that  actual  possession  of 
land  may  be  had  without  fences  or  i^closures;  that  the 
claimant's  dominion  and  control  over  the  land  may  be  shown 
by  proof  that  he  lives  upon  it,  cultivates  a  portion  of  it,  &c. 
&Q.  This  rule  is  correct  when  applied  to  the  facts  of  the 
cases  cited.  But  it  has  no  application  whatever  to  the  facts 
of  this  case.  Where  the  land  is  held  in  private  ownership, 
and  a  party  enters  in  good  faith,  under  a  deed  calling  for 
specific  boundaries,  the  entry  is  in  harmony  with  his  claim 
of  title,  and  "  sound  reasons  of  justice  and  public  policy  de- 
mand that  his  possession  should  be  deemed  to  be  co-exten- 
sive with  the  calls  in  his  deed,  provided  that  no  other  per- 
son be  in  the  actual  possession.  But  the  reason  for  the 
rule  wholly  ceases  when  the  grantee,  at  the  time  he  took 
the  conveyance,  knew  the  land  granted  to  be  a  part  of  the 
public  domain,  and  that  the  deed  was  wholly  inoperative  to 
convey  any  title,  whether  legal  or  equitable.  {Wolf skilly. 
Malajovich,  39  Cal.  281.) 

Where  a  party  enters  upon  land  knowing  the  same  to  be 
a  part  of  the  public  domain  he  is  only  entitled  to  recover 
as  against  a  trespasser  having  no  title,  upon  showing  such 
facts  as  will  be  sufficient  to  raise  a  presumption  of  title  in 
himself,  and  in  cases  like  the  one  under  consideration  the 
presumption  of  title  extends  only  to  the  actual  possession, 
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the  possessio  pedis,  and  whenever  the  plaintiff  fails  to  show 
such  possession  he  fails  to  make  out  a  case. 
The  judgment  of  the  district  court  is  affirmed. 

Beatty,  J.,  dissenting: 

I  think  that,  in  this  case,  there  was  testimony  sufficient  to 
entitle  the  plaintiff  to  the  finding  of  a  jury  on  the  question 
of  possession,  and  therefore  I  dissent  from  the  opinion  of 
the  court.  There  was  ample  proof  that  the  plaintiff  and  its 
grantors  had  been  in  the  notorious  occupany  of  a  portion  of 
the  tract  claimed  a  long  time  before  the  defendant  entered. 
They  had  built  roads  and  cabins  and  felled  trees.  The 
only  question  was,  whether  the  boundary  of  their  claim  was 
sufficiently  defined  to  be  readily  recognized  and  traced.  I 
quite  agree  with  the  court  that  upon  this  point  the  case 
made  by  the  plaintiff  was  a  weak  one,  and  particularly  that 
its  theory  of  a  natural  boundary  on  the  west,  and  on  por- 
tions of  the  north  and  south  lines  is  untenable.  But  there 
were  one  or  two  witnesses  whose  testimony  as  to  the  arti- 
ficial boundaries  was  sufficient  in  my  opinion  to  make  out 
a  pHma  facie  case.  Putting  the  most  favorable  construc- 
tion on  their  testimony  and  taking  it  for  true,  it  proved  that 
the  east  line  was  marked  by  a  continuous  fence,  the  north 
line  by  a  fence  half  the  distance  and  by  blazed  trees  for  the 
balance.  From  the  northwest  corner  the  west  line  was 
marked  nearly  three-fourths  of  its  length  by  blazed  trees, 
and  from  the  southeast  corner  the  south  line  was  marked 
half  way  by  a  fence  and  for  the  rest  by  a  few  blazed  trees 
near  the  southwest  corner.  There  was  something  over  a 
quarter  of  a  mile  of  the  south  line,  and  a  little  less  than  a 
quarter  of  a  mile  on  the  west  line,  not  marked  in  any  way, 
but  it  was  the  opinion  of  several  of  the  witnesses  that  no 
man  could  have  gone  upon  the  ground  and  failed  to  see 
what  land  was  claimed.  It  is  true  they  differed  among 
themselves  as  to  the  exact  boundaries,  and  a  jury  might 
readily  have  differed  from  them  all,  but  I  think  neverthe- 
less, the  question  should  have  been  submitted  to  the  juiy. 
The  language  of  this  court  in  the  case  of  Sharmi  v.  David- 
son, 4  Nev.  419,  seems  to  be  exactly  in  point:  "There  was 
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evidence  tending  to  prove  a  survey,  a  marking  of  lines  by 
blazing  and  felling  trees,  building  a  mill  and  other  houses, 
cutting  timber  and  wood  and  other  acts  of  appropriate  do- 
minion. Whether  this  was  sufficient  to  establish  plaintiff's 
claim  was  for  the  jury,  not  the  court,  to  decide," 
I  think  the  judgment  should  be  reversed. 


[No.  731.] 

AMBEOSE  GAUDETTE,  Eespondent,  v,  WILLIAM  0. 
GLISSAN,  LOUIS  SULTAN  and  JOHN  BOEDER, 

Appellants. 

When  Appeal  wilij  be  Dismissed. — ^When  the  appellant  fails  to  furnish  ibis 
court  with  a  "notice  of  appeal"  and  "undertaking  on  appeal,"  as 
required  by  the  statute,  the  appeal  will  be  dismissed. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County. 

Fitter  &  Croyland,  for  Appellants. 

A.  B.  Hunt  and  George  Goldthwaite^  for  Bespondent. 

By  the  Court,  Hawley,  C.  J. : 

The  proceedings  in  this  case,  entitled  as  above,  were  in- 
stituted  under  the  provisions  of  section  591  of  the  civil 
practice  act  (1  Comp.  L.,  1652),  upon  the  motion  of  W.  S. 
Travis,  sheriff  of  Lincoln  county.  The  appellants  being 
the  sureties  upon  an  indemnifying  bond  given  to  said 
sheriff.  After  a  hearing,  the  court  rendered  a  judgment  in 
favor  of  the  respondent  A.  Gaudette,  and  against  the  ap- 
pellants Glissan,  Sultan  and  Boeder,  for  the  amount  recov- 
ered against  the  sheriff  by  the  plaintiff  in  the  suit  of  A. 
Gaudette  v.  W.  S.  Travis,  ante,  149. 

Upon  an  examination  of  the  transcript  on  appeal,  we  are 
unable  to  find  any  notice  of  appeal  given  upon  the  part  of 
the  above-named  appellants,  or  either  of  them.  The  statute 
provides  that  "any  party  aggrieved  may  appeal"  in  certain 
cases,  and  that  "the  party  appealing  shall  be  known  as  the 


Apr.  1876.]  Gaudette  v.  Glissan.  185 

Opinion  of  the  Court — Hawley,  C.  J. 

appellant,  and  the  adverse  party  as  the  respondent."  (1 
Comp.  L.  1390.)  It  is  made  the  duty  of  the  appellant  to 
furnish  this  court  ''with  a  transcript  of  the  notice  of  ap- 
peal," and  if  this  is  not  done  ' '  the  appeal  may  be  dismissed." 
(IComp.  L.,  1401.) 

The  only  notice  of  appeal  contained  in  the  transcript  reads 
as  follows: 

"A.  Gaudette,  Plaintiff,  v.  W.  S.  Travis,  Defendant. 

"You  will  please  take  notice  that  the  defendant  in  the 
aboYO-entitled  action  hereby  appeals  to  the  supreme  court 
of  this  state  from  the  judgment  and  orders  therein  made 
and  entered  in  the  said  district  court  on  the  eleventh  day  of 
March,  A.  D.  1875,  in  favor  of  the  plaintiff  in  said  action, 
and  against  said  defendant,  and  from  the  whole  thereof. 

.    **  Yours,  etc., 

"PrrzER  &  CoRsoir, 

"  Attorneys  for  Defendant. 

"To  the  clerk  of  said  district  court,  and  George  Gold- 
thwaite,  Esq.,  attorney  for  plaintiff." 

No  judgment  has  been  rendered  against  Travis  in  this 
proceeding.  The  only  judgment  in  the  case  was,  upon  the 
motion  of  said  Travis,  entered  in  favor  of  the  plaintiff,  A. 
Gaudette,  and  against  Glissan,  Sultan  and  Boeder,  the 
sureties  upon  the  indemnifying  bond,  and  they  have  not 
taken  any  appeal. 

Again:  **To  render  an  appeal  effectual  for  any  purpose, 
in  any  case,  a  written  undertaking  shall  be  executed  on  the 
part  of  the  appellant."  (1  Comp.  L.  1402.)  The  appellants 
in  this  proceeding  have  not  given  any  undertaking  on  ap- 
peal. The  undertaking  on  appeal  contained  in  the  transcript 
is  entitled  the  same  as  the  notice  of  appeal  in  the  suit  of  A. 
Gaudette,  plaintiff,  v.  W.  S.  Travis,  defendant,  and  recites 
that:  "Whereas  the  defendant  in  the  above-entitled  action 
appeals  ^  *  *  from  a  judgment  entered  against  him  in 
said  action  *  *  *.  Now,  therefore,  *  *  *  we  *  *  * 
do  undertake  and  promise  on  the  part  of  the  appellant  that 
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the  said  appellant  will  pay  all  damages  and  costs  which  may 
be  awarded  against  him  on  the  appeal." 

The  appellants  in  this  proceeding  having  failed  to  famish 
any  notice  of  appeal  or  undertaking  on  appeal,  as  they  were 
required  to  do  by  the  above  provisions  of  the  statute,  it  fol- 
lows that  the  appeal  must  be  dismissed. 

It  is  so  ordered. 
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[No.  749.] 

H.  P.  PmLLIPS,  Eespondent,  v.  WILLIAM  WELCH 

ET  AL.,  Appellants. 

JuBisDicnoN — Question  or,  baised  by  the  Coubt. — ^As  every  court  is  bound 
to  know  the  limits  of  its  own  jurisdiction,  it  is  the  duty  of  the  court  to 
decide,  in  liminet  the  question  of  jurisdiction,  although  the  parties  before 
the  court  are  willing  to  concede  jurisdiction  for  the  purpose  of  obtaining 
an  opinion  upon  the  matters  in  controversy. 

Contempt  or  Coubt — When  Pbocess  is  Civil. — If  the  contempt  consists  in 
the  refusal  of  a  party  to  do  something  which  he  is  ordered  to  do  for  the 
benefit  or  advantage  of  the  opposite  party,  the  process  is  civil,  and  he 
stands  committed  till  he  complies  with  the  order.  The  order  in  such 
case  is  not  punitive,  but  coercive. 

Idem — ^When  Pbogkss  is  Cbiminal. — If  the  contempt  consists  in  the  doing 
of  a  forbidden  act,  injurious  to  the  opposite  party,  the  process  is  crim- 
inal, and  conviction  is  followed  by  a  penalty  of  fine  or  imprisonment,  or 
both,  which  is  purely  punitive. 

Idem — Appellate  Jubisdiction. — This  court  has  no  appellate  jurisdiction 
in  cases  of  contempt,  where  the  proceeding  is  purely  criminal. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  question  of  jurisdiction  was  not  discussed  by  counsel. 
The  facts  are  stated  in  the  opinion. 

DeLong  dt  Belkuap  and  John  It.  Kittrelly  for  Appellant. 
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Robert  M.  Clarke  and  B.  S>  Mesick,  for  Eespondent. 

By  the  Court,  Beatty,  J. : 

In  the  above-entitled  action  there  was  a  final  decree  by 
which  the  waters  flowing  in  King's  canon,  in  Ormsby  county, 
;were  apportioned  to  the  different  parties,  plaintiff  and  de- 
fendant, and  each  enjoined  from  diverting  any  portion  oi 
the  waters  awarded  to  the  others.  One  of  the  defendants, 
E.  D.  Sweeney,  was  attached  for  an  alleged  violation  of  the 
decree,  found  guilty  of  a  contempt  of  the  court,  and  fined 
one  hundred  dollars.  From  that  conviction  he  appeals  to 
this  court,  entitling  the  case  on  appeal  as  above. 

It  was  suggested  to  counsel,  during  the  oral  argument, 
that  it  was  doubtful  if  this  court  had  any  jurisdiction  in  the 
matter,  but  the  point  was  waived  by  the  respondent  (Phil- 
lips) at  the  time,  and  he  has  not  adverted  to  it  in  his  brief 
since  filed.  It  has  therefore  become  necessary  for  the  court 
to  decide,  in  limine,  whether  in  a  case  like  this,  where  the 
parties  before  the  court  are  willing  to  concede  jurisdiction 
for  the  purpose  of  obtaining  our  opinion  upon  the  matters 
in  controversy,  we  ought  to  raise  the  question  of  jurisdic- 
tion ourselves. 

Upon  due  consideration  we  are  satisfied  we  ought  to  do 
so.     Every  court  is  bound  to  know  the  limits  of  its  own 
jurisdiction,  and  to  keep  within  them.     It  is  very  true  that 
the  question  of  jurisdiction   is   often  difficult  of  solution, 
and  that  argument  of   counsel  is  as  essential  to  its  proper 
determination  as  it  is  in  any  other  class  of  questions;  but 
we  are  nevertheless  of  the  opinion  that  when  a  doubt  is 
suggested  as  to  our  authority  to  decide  a  cause,  if  counsel 
decline  to  argue  the  point,  we  are  bound   to  determine  it 
without  the  aid  of  argument.     Especially  is  thi3  our  duty 
where  all  the  parties  to  be  affected  by  our  decision  are  not 
before  us.     In   this  case  the  state  is  an  interested  party, 
since   the  fine   imposed  upon  Sweeney  is  payable  to  the 
state;  and  if  consent  could  in  any  case  confer  jurisdiction, 
we  are  not  permitted  to  assume  it  here,  because  the  state  is 
not  represented  upon  this  appeal,  and  has  not  consented  to 
submit  her  rights  to  our  decision. 
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Has   this  court  then  any  appellate  jurisdiction  in   this 
case?     One  of  the  propositions  laid  down  by  the  appellant 
in  support  of  his  assignments  of  error  is,  that  "contempt 
of  court  is  a  specific  criminal  offense."    If  this  proposition 
is  to  be  accepted  as  true,  without  qualification,  and  if  the 
process  of  attachment  for  contempt  is  a  criminal  proceed- 
ing, then,   as  this  court  has  no  appellate  jurisdiction  in^ 
criminal  cases,  unless  they  amount  to  a  felony,  it  follows 
necessarily  that  it  has  no  jurisdiction  in  this  case.     But  the 
appeal  is  taken  upon  the  •  assumption   that    the  process 
against  Sweeney  is  not  criminal,  and  that  the  judgment  of 
the  court  convicting  him  of  the  contempt  is  an  order  made 
in  the  civil  action  of  Phillips  v.  Welch  after  final  judgment, 
and  is  appealable  under  subdivision  three  of  section  1391 
of  the  compiled  laws.     It  is  no  doubt  true  that  attachment 
for  contempt  is  sometimes  to  be  regarded  as  process  in  a 
civil  action.     Blackstone  (in  Book  4,  chap.  20)  treats  of 
contempts  under  the  head  of  summary  convictions.     They 
are  classed  with  other  misdemeanors,  from  which  they  are 
distinguished  only  by  the  mode  in  which  they  are  prose- 
cuted, every  superior  court  being  necessarily  invested  with 
jurisdiction   to   punish  contempts  of  its  authority  by  sum- 
mary process.     But  in  enumerating  the  different  species  of 
contempts,  he  mentions:     **  6.  Those  committed  by  j)arties 
to  any  suit  or  proceeding  before  the  court;  as  by  disobedi- 
ence to  any  rule  or  order  made  in  the  progress  of  a  cause; 
by  non-payment  of  costs   awarded   by  the  court  upon  a 
motion;  or  by  non-observance  of  awards  duly  made  by 
arbitrators  or  umpires  after  having  entered  into  a  rule  for 
submitting  to  such  determination.     Indeed,  the  attachment 
for  most  of  this  species  of  contempts,  and  especially  for 
non-payment  of  costs  and  non-performance  of  awards  is  to 
be  looked  upon  rather  as  a  civil  execution  for  the  benefit  of 
the  injured  party,  though  carried  on  in  the  shape  of  a  crim- 
inal process  for  a  contempt  of  the  authority  of  the  court, 
and  therefore  it  hath  been  held  that  such  contempts,  and 
the  process  thereon,  being  properly  the  civil  remedy  of  in- 
dividuals for  a  private  injury,  are  not  released  or  affected 
by  the  general  act  of  pardon." 
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By  parity  of  reasoniDg  it  would  seem  that  such  contempts 
would  be  appealable  under  the  provision  of  our  practice 
act  above  cit«d.     But  the  question  remains  whether  the 
contempt  alleged  against  Sweeney  is  one   of  those,    the 
process  in  which  is  regarded  as  a  civil  execution  for  the 
benefit  of  the  injured  party.     It  is  probably  comprised  in  the 
species  described,  but  Blackstone  does  not  say  that  every 
case  comprised  in  this  species  is  regarded  as  a  civil  pro- 
ceeding.    His  language  is,  **most  of  this  species,"  and  the 
examples  given  in  illustration  are,  non-payment  of  costs 
and  non-performance  of  awards.     These  examples  I  think, 
clearly  indicate  the  criterion  by  which  it  may  be  determined 
whether  the  process  is  civil  or  criminal.     If  the  contempt 
consists  in  the  refusal  of  a  party  to  do  something  which  he 
is  ordered  to  do  for  the  benefit  or  advantage  of  the  opposite 
party,  the  process  is  civil  and  he  stands  committed  till  he 
complies  with  the  order.     The  orddr  in  such  case  is  not 
punitive,  but  coercive.     If,  on  the  other  hand,  the  con- 
tempt consists  in  the  doing  of  a  forbidden  act,  injurious 
to  the  opposite  party,  the  process  is  criminal  and  convic- 
tion is  followed  by  a  penalty  of  fine  or  imprisonment,  or 
both,  which  is  purely  punitive.     In  the  former  case  the 
private  party  alone  is  interested  in  the  enforcement  of  the 
order,  and  the  moment  he  is  satisfied,  the  imprisonment 
terminates;  in  the  latter  case  the  state  alone  is  interested 
in  the  enforcement  of  the  penalty.     It  is  true  the  private 
party  receives  an  incidental  advantage  from  the  infliction 
of  the  penalty,  but  it  is  the  same  sort  of  advantage  pre- 
cisely which  accrues  to  the  prosecuting  witness  in  a  case  of 
assault  and  battery,  the  advantage  being  that  the  punish- 
ment operates  in  terrorem,  and  by  that  means  has  a  tendency 
to  prevent  a  repetition  of  the  offense.     The  principle  of  disr 
crimination  between  the  civil  and  criminal  process  for  con- 
tempt here  indicated,  though  not  expressly  recognized  in 
any  of  the  cases  that  have  fallen  under  our  observation,  is 
entirely  consistent  with  all  the  decisions,  and  is  the  only 
means  of  rendering  them  consistent  with  each  other.    It 
may,  therefore,  be  considered  established  by  them. 

The  case  of  Neio  Orleans  v.  Steamship  Company,  cited  by 
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appellant  to  the  point  that  contempt  is  a  criminal  offense, 
is  very  closely  analogous  to  this.  The  company  had  pro- 
cured an  injunction  against  the  city  from  the  United  States 
Circuit  Court,  and  pending  the  proceedings  the  mayor  of 
the  city  obtained  an  injunction  from  a  state  court  against 
the  company.  For  this  he  was  attached  and  fined  $300. 
The  case  was  appealed  to  the  Supreme  Court  of  the  United 
States,  where  a  reversal  of  the  judgment  in  the  contempt 
proceeding  was  asked.  But  Judge  Swayne,  delivering  the 
opinion  of  the  court,  said:  **The  fine  of  $300  imposed  upon 
the  mayor  is  beyond  our  jurisdiction.  Contempt  of  court 
is  a  specific  criminal  offense.  The  imposition  of  the  fine 
was  a  judgment  in  a  criminal  case.  That  part  of  the  decree 
is  as  distinct  from  the  residue  as  if  it  were  a  judgment  upon 
an  indictment  for  perjury  committed  in  a  deposition  read 
at  the  hearing.  This  court  can  take  cognizance  of  a  crimi- 
nal case  only  upon  a  certificate  of  division  in  opinion." 

The  other  case  cited  by  appellant  to  the  same  point  (B. 
&  0,  B,  B.  Co.  V.  Wheeling,  13  Grattan's  Va.  R.  57),  was 
where  the  defendant  had  been  fined  for  disobeying  an  in- 
juuction  pendente  lUe,  and  the  supreme  court  of  Virginia 
said:  **As  to  the  order  of  the  circuit  court  in  the  proceed- 
iDg  for  contempt,  it  is  not  an  interlocutory  order  made  in 
the  cause,  much  less  an  order  adjudicatiug  the  principles 
of  the  cause.  A  contempt  of  court  is  in  the  nature  of  a 
criminal  offense,  and  the  proceeding  for  its  punishment  is 
in  the  nature  of  a  criminal  proceeding,  the  judgment  in  such 
a  proceeding  can  be  reviewed  by  a  superior  tribunal,  only 
by  writ  of  error,  and  not  always  in  that  way." 

These  two  cases  clearly  establish  the  following  proposi- 
tions: First.  An  act  done  by  one  party  to  an  action  in  vio- 
lation of  the  rights  of  another  party,  if  it  is  a  contempt,  is 
a  distinct  criminal  offense.  Second.  The  proceeding  to 
punisli  it  is  a  distinct  criminal  proceeding;  and.  Third.  The 
appellate,  court  can  have  no  jurisdiction  of  it  except  as  a 
Criminal  case.  As  this  court  has  no  appellate  jurisdiction 
m  criminal  cases,  unless  they  amount  to  felonies,  it  follows 
that  this  appeal  does  not  lie. 
The  decisions  in  the  state  of  New  York  sustaining  the 
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right  of  appeal  from  judgments  or  orders  in  proceedings 
for  contempt,  so  far  from  being  in  conflict  with  this  view, 
really  sustain  it.  By  the  statute  of  New  York,  the  process 
of  attachment  for  contempt  is  not  only  a  means  of  punish- 
ment but  also  of  compensation  to  the  injured  party.  His 
damages  are  computed  and  payment  enforced  in  the  pro- 
ceeding, and  it  is  for  this  reason  that  an  appeal  is  allowed. 
In  the  case  of  Ludlow  v.  Knox,  the  defendant  was  fined  for 
not  producing  his  books  before  a  referee.  On  appeal  from 
the  order  the  court  said:  "Counsel  for  respondent  insists 
that  the  order  is  not  appealable  to  this  court,  and  that  the 
appeal  should,  for  this  reason,  be  dismissed.  If  the  pro- 
ceedings are  to  be  Regarded  as  taken  in  the  action  of  Ludbio 
V.  Knox,  the  counsel  is  right  in  the  position.  *  *  *  If 
the  order  is  one  not  made  in  the  action,  but  in  a  special  pro- 
ceeding instituted  to  redress  an  injury  sustained  by  the 
plaintiff,  caused  by  the  violation  of  the  order  made  in  the 
action  requiring  the  appellant  to  produce  his  books,  etc., 
before  the  referee,  it  comes  within  subdivision  3"  (section 
11  of  the  code),  **  and  is  appealable  to  this  court,  as  a  final 
order  made  in  a  special  proceeding  affecting  a  substantial 
right.  I  think  the  order  belongs  to  the  latter  class."  (See 
the  whole  case,  7  Abbott's  Pr.  Eep.  416.) 

It  will  be  observed  that  in  this  case  the  contempt  con- 
sisted in  the  refusal  to  do  what  was  ordered,  not  in  the  do- 
ing what  was  forbidden.     An  appeal  was  allowed,  however, 
in  the  subsequent  case  of  the  Erie  B.  R.  Co.  v.  Ramsay  (45 
N.  Y.  642),  where  the  contempt  alleged  was  a  violation  of 
an  injunction.     In  that  case  the  court  merely  adopted  the 
decision  in  Ludlow  v.  Knox,  assuming  that  under  the  statute 
of  New  York  there  was  no  distinction  between  the  cases 
where  the  contempt  consists  in  the  refusal  to  do  an  act  com- 
manded, and  where  it  consists  in  the  doing  of  an  act  forbid- 
den.    This  assumption  was  probably  correct,  for  in  both 
cases  the  proceeding  was  instituted  for  the  recovery  of  dam- 
ages by  the  injured  party,  and  in  both  cases  damages  bad 
been  awarded. 
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In  California  an  appeal  was  sustained  in  the  case  of  The 
People  V.  Charles  P.  O'Niel,  from  a  judgment  convicting  the 
defendant  of  a  contempt  of  court.  O'Neil  was  charged  with 
violating  an  order  made  in  a  habeas  corpus  proceeding,  and 
fined  three  hundred  dollars  for  the  contempt.  He  appealed 
to  the  supreme  court,  entitling  his  appeal  as  above.  The 
attorney-general  appears  to  have  objected  to  the  jurisdic- 
tioD,  but  upon  what  ground  it  is  not  stated.  The  court 
simply  say,  touching  this  point:  "We  think  the  judgment 
appealed  from  is  appealable.  It  is  for  money  and  sufficient 
in  amount  to  give  jurisdiction  to  this  court."  (47  Cal.  109.) 
The  reason  here  assigned  appears  to  be  entirely  inconclu- 
sive. It  could  have  been  urged  with  just  as  much  force  and 
propriety  if  the  defendant  had  been  fined  three  hundred 
dollars  for  assault  and  battery.  The  decision,  moreover, 
appears  to  be  in  conflict  with  that  in  Batchelder  v.  Moore  (42 
Cal.  413),  where  a  judgment  for  contempt  was  reviewed  on 
certiorari,  for  if  an  appeal  lies,  certiorari  does  not.  In  the 
last  named  case  Calderwood,  who  was  not  a  party  to  the 
action,  was  fined  five  hundred  dollars.  O'Neil,  who  was  not 
a  party  to  the  habeas  corpus  proceeding,  was  fined  three 
hundred  dollars.  If  O'Neil  could  appeal,  it.  is  difficult  to 
see  why  Calderwood  could  not  appeal,  and  if  he  could  ap- 
peal he  was  not  entitled  to  the  writ  of  certiorari.  Possibly 
the  case  of  O'Neil  may  be  considered  as  overruling  Batch- 
elder  V.  Moore,  but  the  court  do  not  avow  any  such  intention; 
on  the  contrary,  they  cite  that  case  as  authority  on  another 
point.  Ill  considered  as  the  case  of  O'Neil  appears  to  have 
been,  it  is  not  entitled  to  much  weight  or  authority;  but  if 
we  were  inclined  to  follow  it,  it  would  not  help  this  appel- 
lant, for  the  amount  of  the  judgment  is  not  sufficient  to 
give  this  court  jurisdiction.  We  are  not,  however,  inclined 
to  follow  that  case;  our  conclusion  being  that  we  have  no 
appellate  jurisdiction  in  cases  of  contempt  where  the  pro- 
ceeding is,  as  it  is  in  this  case,  purely  criminal. 

In  addition  to  the  authorities  above  cited,  we  refer  to  Cros- 

hijs  Case,  (3  Wilson,  188) ;  Yate^s  Case,  in  its  various  forms, 

(in  4,  5,  6  and  9,  Johnson's  Reports,)  and  particularly  to  the 

opinion  of  Chief  Justice  Kent,  (4  Johns.  370-75);  Ex  parte 
Vol.  XI.— 13 
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Kearney,  (7  Wheat.  38);  Passmore  Williamson's  Case,   (26 
Penn.  20,)  and  the  authorities  there  cited. 

For  the  reasons  above  stated,  it  is  ordered  that  the  appeal 
herein  be  dismissed. 


[No.  747.] 

ALVAEO  EVANS,  Appellant,  v.  L,  W.  LEE, 

Eespondent. 

PowEB  TO  Sell  without  Foeeclosurb. — A  power  to  sell  without  foreclosnre 
is  operative  when  the  intention  to  confer  it  is  clearly  expressed. 

Secondaby  Evidence  —  When  Admissible. — Where  the  proof  shows  that 
the  instrument  which  plaintiff  wishes  to  produce  in  evidence  is  out  of 
his  power  to  obtain,  and  is  beyond  the  reach  of  the  |)rocess  of  the  court, 
secondary  evidence  of  its  existence  and  contents  is  admissible  without 
regard  to  the  provisions  of  the  recording  act. 

Cebtipicate  op  Acknowledgment  op  Deed. — A  certificate  of  the  vice-consul- 
general  of  the  United  States  at  London,  under  his  official  seal,  is  prima 
facie  evidence  of  the  execution  of  a  deed. 

Fobeion  Cobpoeations  —  Act  of  Mabch  3,  1869,  (Stat.  69,  115,)  Con- 
stbued. — The  intention  of  the  act  requiring  all  foreign  corporations  to 
file,  in  the  office  of  the  county  recorder,  an  authenticated  copy  of  their 
certificate,  or  act  of  incorporation,  etc.,  was  obviously  to  compel  such 
corporations,  when  doing  business  in  this  state,  to  furnish  easily  acces- 
sible evidence  of  their  existence,  and  of  the  names  of  their  officers. 

Idem. — ^Where  a  paper  was  filed  by  the  corporation,  under  said  act:  Held, 
that  the  corporation,  and  those  claiming  under  it,  are  precluded  from 
objecting  to  the  contents  of  the  paper,  as  at  least  prima  facie  evidence, 
upon  the  ground  that  it  does  not  come  up  to  the  requirements  of  the 
law. 

Idem — Seal. — Held:  that  as  the  paper  on  file  bears  the  impression  of  the 
corporate  seal,  prima  fade^  it  proves  the  seal  of  the  corporation. 

Idem — ^Powee  op  Secbetaet  to  Affix.  Cobpobatb  Seal. — The  secretary  of 
a  corporation  is  the  proper  custodian  of  the  corporate  seal,  and  when 
the  secretary  affixes  it  to  a  mortgage,  or  other  insti-ument,  the  presump- 
tion is,  he  did  it  by  the  direction  of  the  corporation,  and  it  devolves 
upon  those  who  dispute  the  validity  of  the  deed,  to  prove  that  he  acted 
without  authority. 

Appeal  from  the  District  Court  of  i  the  Second  Judicial 
District,  Washoe  County, 

The  facts  are  stated  in  the  opinion. 
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Thomas  E.  Hayden,  for  Appellant. 

I.  The  power  to  sell  and  convey  is  ample  so  far  as  the 
facts  are  in  question,  and  the  power  of  sale  is  operative, 
without  foreclosure.  {Fogarty  v.  Satvyer,  17  Cal.  592-3;  4 
Kent,  146;  Hill  on  Mortgage,  chap.  7;  LongioUh  v.  Butts,  3 
Gilm.  32;  23  Cal.  573;  27  Cal.  272;  36  Cal.  60.) 

II.  The  acknowledgment  before  the  vice-consul  was 
yalid.  (16  Cal.  551  to  654,  and  cases  there  cited.) 

The  use  of  the  corporate  seal  on  a  deed  proves  prima  fojde 
that  the  officers  had  authority  to  execute  it;  and  both  seal 
and  authority  are  presumed  by  the  court  on  the  slightest 
waiver  of  objections.  {Sharon  v.  Minnock,  6  Nev.  381;  Hoyt 
V.  lhompso7i,  3  Sandf.  416;  Morris  v.  Wadsworih,  17  Wend. 
103;  Thurman  v.  Canevoriy  24  Wend.  87.) 

m.  Proof  of  signatures  of  officers  of  corporations  is 
prima  facie  evidence  of  the  due  execution  of  a  deed  by 
them.  (Abbott's  Digest,  Law  of  Corp.,  p.  272,  sees.  30,  31, 
32,  33.) 

The  seal  of  the  corporation  proves  the  authority  of  the 
officers  to  affix  it.  (Abb.  Dig.  Corp.,  p.  725,  sees.  31-3, 
and  cases  there  cited;  1  Withron's  Amer.  Corp.  cases,  645.) 

Where  a  deed  appears  duly  executed  with  seal  attached, 
the  presumption  omnia  vita  acta  applies.  (Grant  on  Corp., 
top  page  78,  and  note  c  thereunder;  11  Adolphus  &  Ellis, 
502.) 

Robert  M.  Clarke,  for  Kespondent,  argued  the  case  orally. 

By  the  Court,  Beattt,  J. : 

This  is  a  suit  for  the  recovery  of  certain  parcels  of  land 
situate  in  Washoe  county.  The  defendant,  as  one  of  his 
defenses  to  the  action,  alleges  that  the  land  is  the  property 
of  the  Nevada  Land  and  Mining  Company,  limited,  a  cor- 
poration, and  that  he  is  in  possession  under  a  contract  with 
that  company  for  the  conveyance  of  the  premises  to  him. 
This  plea,  of  course,  is  evidence  in  favor  of  the  J[)laintiff  of 
the  existence  and  title  of  the  corporation,  and  in  order  to 
make  out  hi&  prima  facte  case,  it  was  only  necessary  for  him 
to   show  a  conveyance  from   the   corporation  to  himself. 
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Oftiis  he  undertook  to  do;  but  Lis  evidence,  offered  for  that 
purpose,  was  excluded  on  the  objection  of  the  defendant, 
and  judgment  of  nonsuit  rendered .  The  plaintiff  appeals 
from  the  judgment,  on  the  ground  that  the  court  erred  in 
excluding  the  evidence  referred  to,  and  the  only  question 
to  be  decided  is,  whether  that  evidence  was  competent  and 
sufficient  to  prove  a  conveyance  of  the  land  from  the  cor- 
poration to  the  plaintiff. 

The  deed  to  the  plaintiff  was  executed  by  one  Story, 
claiming  to  act  as  the  attorney  in  fact  of  the  corporation 
and  of  the  trustees  named  in  two  mortgages  or  deeds  of 
trust  of  the  corporation,  by  which  the  trustees  are  empow- 
ered, in  case  of  default  of   payment  of   the  indebtedness 
secured  by  the  mortgages,  to  sell  the  mortgaged  premises. 
The  only  objection  to  this  deed  executed  by  Story,  as  attor- 
ney, was  that  his  authority  was  not  proved.     To  show  his 
authority,  the  plaintiff  offered  in  evidence  copies  from  the 
records  of  Washoe  county  of   the  two  mortgages  above 
mentioned,  of  a  power  of  attorney  from  the  corporation  to 
Stoiy,  and  of  powers  of  attorney  from  the  trustees  named 
in  the  mortgages  to  Story.     The  objections  of  the  defend- 
ant to  the  introduction  of  these  papers  raise  a  number  of 
questions,  the  first  of  which  is  one  of  construction,  viz.: 
Did  the  trustees  have  the  power  to  sell  without  foreclosure? 
"We  understand  it  to  be  well  settled  that  a  power  to  sell 
without  foreclosure  is  operative  when  the  intention  to  con- 
fer it  is  clearly  expressed,  and  in  these  mortgages  the  power 
is  conferred  in  the  plainest  and  fullest  terms,  coupled  with 
a  provision  that  purchasers  from  the  trustees  shall  not  be 
required  in  any  case  to  prove   that  the   conditions  have 
arisen  under  which  the  trustees  are   authorized  to  sell. 
There  can  be  no  doubt,  if  the  execution  of  the  various 
powers  under  which  Story  claimed  to  act  was  sufficiently 
proved  to  entitle  them  to  be  admitted  in  evidence,  that  the 
plaintiff  proved  his  case.     Whether  their  execution  was  so 
proved    or  not,  depends   upon  the  validity  of  the  objec- 
tions taken  by  the  defendant  at  the  time  they  were  offered. 
His  first  objection  was  that  the  absence  of  the  originals  was 
not  sufficiently  accounted  for.     But  the  proof  showed  that 
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the  corporation  was  an  English  corporation,  that  the  trustees 
and  Story,  the  attorney,  were  residents  in  England,  and 
that  the  papers  were  in  England.  They  were  out  of  the 
power  of  the  plaintiff,  and  beyond  the  reach  of  the  process 
of  the  court,  so  that  secondary  evidence  of  their  existence 
and  contents  was  admissible,  without  regard  to  the  provis- 
ions of  the  recording  act. 

The  next  objection  of  the  defendant  was  "That  there  was 
no  proof  of  the  authority  of  the  officer  before  whom  the 
acknowledgments  of  said  mortgages  and  power  of  attorney 
from  said  company  were  taken,  to  take  such  acknowledg- 
ments." 

The  acknowledgments  of  all  these  instruments  are  certified 
by  the  vice-consul  general  of  the  United  States  at  London, 
under  his  official  seal.  His  authority  to  take  and  certify 
acknowledgments  of  conveyances  of  real  estate  is  estab- 
lished by  the  statute  (Sec.  231  of  the  Compiled  Laws). 
This  section  of  the  law  was  borrowed  along  with  the  rest  from 
tlie  State  of  California,  and  was,  of  course,  taken  with  its 
known  construction.  In  the  case  of  MoU  v.  /Smith  (16  Cal. 
552),  it  was  decided  that  the  certificate  of  a  vice-consul  of 
the  United  States  residing  in  the  Sandwich  Islands  was  of 
itself  prima  facie  evidence  of  the  execution  of  a  deed.  So  in 
this  case,  the  certificate  of  the  vice-consul  at  London  is  of 
itself  evidence,  so-  far  as  it  is  made  in  compliance  with  the 
law.  There  is  no  objection  to  the  form  of  his  certificates  of 
the  acknowledgment  of  the  powers  of  attorney  from  the 
trustees  to  Story,  but  with  respect  to  the  deeds  of  the  cor- 
poration, it  is  objected  that  the  certificate  of  the  vice-consul 
affords  no  proof,  and  that  there  is  no  other  proof  that  the 
seal  attached  to  those  deeds  was  the  common  seal  of  the 
corporation;  or  that  the  parties  by  whom  it  was  affixed  and 
the  name  of  the  corporation  subscribed  had  any  authority 
from  the  corporation  to  execute  the  deed.  This  objection 
will  be  better  understood  by  reference  to  the  language  of 
one  of  the  certificates,  which  is  as  follows: 
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"Consulate  General  of  the  United  States  of  America, 

London,  England. 


) 


**0n  this  sixteenth  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy,  before  me,  Joshua 
Nunn,  Vice-Consul  General  of  the  United  States  of  America 
for  London  and  the  dependencies  thereof,  personally  ap- 
peared Edward  Clavery  Griffiths  and  Sir  John  Campbell 
Lees,  Knight,  directors,  and  John  Abel  Robertson,  secre- 
tary of  the  Nevada  Land  and  Mining  Company  (Limited), 
known  to  me  to  be  the  persons  described  in,  and  who  for 
and  in  the  name  of  the  Nevada  Land  and  Mining  Company 
(Limited),  executed  the  foregoing  instrument,  and  acknow- 
ledged to  me  that  they  executed  the  same  freely  and  volun- 
tarily as  and  for  the  act  and  deed  of  the  said  Nevada  Land 
and  Mining  Company  (Limited),  and  for  the  uses  and  pur- 
poses therein  mentioned." 

The  certificate  to  the  power  of  attorney  from  the  corpora- 
tion to  Story  is  fuller,  or  at  least  more  explicit,  than  this  in 
some  respects;  that  is,  the  vice-consul  certifies  explicitly 
that  the  persons  subscribing  aie  directors  and  secretary  of 
the  company,  and  that  the  seal  annexed  is  the  corporate 
common  seal  of  the  company.  The  same  objection,  how- 
ever, is  made  to,  all  the  certificates:  that  the  statement  of 
the  vice-consul  is  no  evidence  of  the  genuineness  of  the  seal 
or  of  the  authority  of  the  persons  who  affixed  it.  These 
objections  present  a  number  of  important  questions:  How 
must  the  execution  of  a  corporation  deed  be  acknowledged 
or  proved  in  order  to  entitle  it  to  record  ?  Will  the  same 
proof  which  entitles  it  to  record  entitle  it  to  be  read  in 
evidence,  or  must  the  seal  or  the  authority  of  those  who 
affixed  it  be  proved  almiide  like  the  authority  of  an  attorney 
in  fact.^  Ought  the  person  executing  a  deed  in  behalf  of  a 
corporation  by  affixing  its  seal  to  "acknowledge"  the  execu- 
tion, or  ought  he  or  a  subscribing  witness  to  "prove"  it, 
by  swearing  to  the  identity  of  the  seal,  and  that  it  was 
affixed  by  one  having  the  custody  of  it,  or  one  specially 
authorized  ? 

All  these,  and,  perhaps,  other  questions,  are  raised  by 
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the  defendant's  objections;  but  in  the  view  we  entertain  of 
the  case  it  becomes  unnecessary  to  decide  them,  and  as 
they  have  not  been  very  fully  argued,  we  prefer  not  to  do 
so.    Disregarding  the  certificate  of  acknowledgment  of  the 
execution  of  the  two  mortgages,  altogether  there  is  still 
sufficient  evidence  to  prove,  prima  facie,  that  they  are  the 
deeds  of  the  corporation.     An  act  of  the  legislature  of  this 
state,  approved  March  3,  1869,  (Stats,  of  1869,  p.  115,)  re- 
quires all  foreign  corporations  to  file,  in  the  office  of  the 
county  recorder,  of  each  county,  in  the  state  wherein  they 
are  engaged  in  carrying  on  any  kind  of  business,  a  properly 
authenticated  copy  of  their  certificate  or  act  of  incorpora- 
tion,   with  a  duly  certified  list  of  its  officers  appended. 
The  intention  of  this  act  was  obviously  to  compel  foreign 
corporations,  doing  business  in  this  state,  to  furnish  easily 
accessible  evidence  of  their  existence,  and  of  the  names  of 
their   officers.     The  pleadings  in   this  case   establish,    as 
against  the  defendant,  the  existence  of  the  Nevada  Land 
and  Mining  Co.,  Limited,  and  the  fact  that  it  is  transacting 
business  in  Washoe   county.     It  is,  therefore,  to  be  pre- 
sumed that  it  has  filed  in  the  recorder's  office  of.  Washoe 
.  county,  the  papers  which  it  is  required  to  file  by  the  law 
above  cited. 

On  the  trial,  the  plaintiff  offered  in  evidence  a  paper, 
which,  it  was  proved,  had  been  filed  by  the  acting  superin- 
tendent of  the  company  in  this  state,  in  attempted  compli- 
ance with  the  law.  This  paper  was  not  such  a  document  as 
the  law  required,  and  was  not  properly  authenticated;  but 
the  evidence  showed  that  the  filing  of  it  was  the  corporate 
act  of  the  company,  and  we  are  satisfied  that  it  is  a  safe  and 
proper  rule  to  hold  that  the  corporation,  and  those  claiming 
under  it,  are  precluded  from  objecting  to  the  contents  of 
that  paper  as  at  least  prima  facie  evidence,  upon  the  ground 
that  i  t  does  not  come  up  to  the  requirements  of  the  law.  Tak- 
ing it  then  for  evidence  of  what  it  contains,  it  proves,  among 
oiher  things^  that  in  August,  1869,  John  Able  Bobertson  was 
secretary  of  the  company,  and,  as  it  bears  the  impression  of 
the  corporate  seal,  it  proves  the  seal  of  the  company.  The 
testimony  of  the  witness,  Fish,  proves  that  a/ao  simile  of  that 


200  Weill  v.  Lucerne  Min.  Co.  [Sup.  Ct. 

Points  decided. 

♦  ^^^.^— ^— ^— ^.— ^— — — — — ^— 

seal  was  affixed  to  the  two  mortgages  above  referred  to,  the 
originals  of  which  he  had  seen  and  recorded;  and  altogether 
the  proof  amounts  to  this:  That  Robertson,  the  secretary  of 
the  company,  put  its  seal  to  the  first  mortgage.  If  the  law 
of  England  is  the  same  as  our  own  (and  we  can  presume 
nothing  else),  Robertson  was  the  proper  custodian  of  the 
corporate  seal,  and  when  he  affixed  it  to  the  mortgage  the 
presumption  is,  he  did  it  by  the  direction  of  ihe  company, 
and  it  devolves  upon  those  who  dispute  the  validity  of  the 
deed,  to  prove  that  he  acted  without  authority.  Our  con- 
clusion is,  that  the  plaintiff  proved  the  execution  of  the,  first 
mortgage;  that  the  trustees  therein  named  had  power  to 
sell  without  foreclosure;  they  empowered  Story  to  sell,  and 
he  conveyed  to  the  plaintiff. 

The  judgment  of  nonsuit  was  therefore  erroneous,  and  it 
is  reversed,  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  the  views  herein  expressed. 


[No.  726.] 

SOL  WYILL,  Appellant,  v.  LUGEENE  MINING  COM- 
PANY ET  AL.,  Respondent. 

CHAUiEKQE   TO    JUBOB — MaIN   QUESTION    INVOIiVED    IN  THE     GaSE. — ^Whcre  a 

juror  stated  that  he  had  formed  and  expressed  an  unqualified  opinion  as 
to  the  course  and  direction  of  one  of  the  mining  lodes  in  controversy 
in  the  suit,  and  it  was  claimed  that  the  direction  of  the  lode  was  one  of 
the  main  questions  at  issue :  Heldj  that  as  it  was  impossible  for  the  court 
to  determine  from  the  pleadings  or  facts  before  it  whether  this  was  one 
of  the  main  questions  involved,  it  was  the  duty  of  the  appellant  to  have 
at  least  offered  to  prove,  by  some  competent  evidence,  that  it  was  one  of 
the  main  questions  involved  in  the  case. 

Idem. — Held,  that  upon  the  facts  of  this  case,  it  is  not  shown  that  the  juror 
challenged  had  either  formed  or  expressed  any  unqualified  opinion  prej- 
udicial to  appellant. 

Notice  op  Mining  Location,  Constbued. — "Where  a  notice  reads  that  the 
locators  have  taken  and  claim  "  for  mining  purposes  1200  feet  of  ground 
on  the  face  of  this  hill,  «  «  »  running  north  1200  feet  from  stake, 
with  all  its  dips,  angles  and  spurs,  from  thence  to  the  centre  of  the  hill:" 
Heldy  that  the  words  *'  with  all  its  dips,  angles  and  spurs  "  refer  to  a  lode, 
not  to  surface  or  hill  claims. 

Deed  of  Mininq  Ground — Designation  op  the  Name  op  the  Claim. — 
Where  a  party  conveys  all  his  right,  title  and  interest  in  and  to  certain 
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mining  ground  and  quartz  lode  described  in  the  deed,  and  it  appears  aa 
a  fact  that  his  interest  was  derived  from  two  different  notices  of  location 
which  were  posted  upon  and  claimed  the  same  lode :  Ileldy  that  the  con- 
yejance  of  his  interest  in  the  lode  necessarily  conveyed  his  interest  under 
both  locations,  and  it  was  immaterial  by  what  particular  name  he  desig- 
nated it.  (PhUlpots  y.  Blctsdel,  8  Nev.  61,  afi&rmed.) 

Idxm — How  CoNSTBUKD. — Where  the  language  of  a  deed  admits  of  but  pne 
construction,  and  the  location  of  the  lode  or  premises  intended  to  be 
conveyed  is  clearly  ascertained  by  a  sufficient  description  of  the  ground 
in  the  deed,  by  courses,  distances,  or  monuments,  it  cannot  be  con- 
trolled by  any  different  exposition  derived  from  the  acts  of  the  x>arties 
in  locating  the  premises,  or  from  the  failure  of  the  grantor  to  designate 
the  various  names  by  which  the  ground  conveyed  was  at  different  times 
known. 

Bkoond  Location  of  Mininq  Gbound  when  not  an  Abandonment  of  the 
FiBST  — Where  one  or  more  of  the  parties  first  locating  mining  ground 
afterwards  make  a  second  location  upon  the  same  lode,  with  the  names 
of  other  parties  added  to  the  notice  of  location,  it  appearing  that  at  the 
time  of  the  second  location  the  ground  was  undeveloped,  and  it  was  not 
known  that  both  notices  were  upon  the  same  lode,  and  it  further  appear- 
ing that  the  second  notice  was  posted  for  the  express  purpose  of  protect- 
ing the  original  location:  Uddt  that  the  second  location  did  not  of 
itself  constitute  an  abandonment  of  the  first  location. 

Idem. — ^The  question  of  abandonment  is  one  of  intention.  Whether  it  was 
the  intention  of  the  locators  in  the  first  notice  to  abandon  their  interest 
in  the  ground  derived  from  said  first  notice  of  location,  was  a  question  of 
fact  for  the  jury  to  determine  from  all  the  facts  and  circumstances  of 
the  case. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  are  stated  in  the  opinion* 

Lewis  &  Dealy  for  Appellant. 

I.  The  court  erred  in  disallowing  the  challenge  to  the 
juror,  Mathewson.  The  law  guarantees  to  all  persons  not 
only  impartial  jurors,  but  also  jurors  who  have  not  prejudged 
the  case:  in  other  words,  jurors  who  have  not  formed  or  ex- 
pressed an  opinion  as  to  the  material  issue  in  the  case.  The 
statute  says  a  person  is  disqualified  who  has  formed  or  ex- 
pressed an  opinion  as  to  the  merits  of  the  action  or  the 
main  question  involved.  (Sec.  1225,  Comp.  Laws.)  This 
language  is  very  clear  and  hardiy  calls  for  construction. 
What  then  is  the  merits  of  the  action,  or  the  main  question 
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involved  ?    It  is  not,  certainly,  as  contended  by  counsel  in 
the  court  below,  that  one  party  or  the  other  is  absolutely 
entitled  to  recover  in  the  suit.     If  such  be  the  law,  no  man 
is  disqualified  unless  he  has  formed  an  opinion  as  to  the  law 
of  the  case  as  well  as  the  facts.     He  might  have  a  fixed 
opinion  as  to  the  facts  in  a  case  and  still  not  be  disqualified 
if  he  had  not  such  an  opinion  as  to  the  law  to  govern  the 
facts.     Such,  certainly,  cannot  be  the  law.     The  object  of 
the  statute,  as  well  as  the  common  law,  is  to  give  every  man 
a  jury  who  will  decide,  not  according  to  an  opinion  already 
formed,  but  according  to  the  evidence  which  may  be  ad- 
duced at  the  time;  and  to  secure  this  right,  it  esteems  no 
man  qualified  to  act  according  to  the  evidence  who  has  a 
fixed  opinion   before  he  hears  it.     So  there  may  be  many 
main  questions  in  a  case.     Any  question  of  fact  which  may 
determine  the  issue  is  clearly  a  main  question.     A  defend- 
ant may  have  many  defenses  to  one  action  brought  against 
him,  either  one  of  which  may  go  to  the  whole  merit  of  the 
case,  and  if  found  in  his  favor,  may  entitle  him  to  a  verdict. 
Can  it  be  said  that  any  one  of  such  defenses  does  not  con- 
stitute the  main  question  involved?    If  a  jury  should  be 
impaneled  with  a  fixed  opinion  as  to  any  of  such  defenses, 
surely  such  jury  would  not  be  capable  of  deciding  accord- 
ing to  the  evidence.     We  contend,  then,  that  a  juror  is  dis- 
qualified who  has  formed  an  unqualified  opinion  as  to  any 
main  fact  constituting  the  cause  of  action,  or  the  defense. 
II.  The  court  erred  in  refusing  to  give  our  instruction  to 
the  effect  that  the  title  to  the  Boston  ground  did  not  pass, 
unless  the  grantor  intended  to  convey,  and  the  grantee  to 
take  that  ground.     This  instruction  was  pertinent  to  the  is- 
sue, because  the  deed  under  which  the  defendant  claims 
title,  did  not  mention  the  Boston  ground  as  that  intended 
to  be  conveyed,  but  refers  only  to  the  Lucerne  location;  and 
the  defendant,  for  the  purpose  of  claiming  that  ground  un- 
der the  deed,  put  in  evidence  to  show  that  the  Lucerne  lo- 
cation covered  the  Boston.     To  rebut  this   evidence,  and 
to  show  that  the  locators  themselves  had  treated  the  claims 
as  separate  and  distinct,  we  introduced  deeds  from  various 
locators  in  the  Boston,  which  clearly  showed  that  the  two 
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claims. ware  Bot  identical;  one  of  these  deeds  describing 
the  Boston  as  being  bounded  on  the  north  by  the  Lucerne,  a 
thing  that  could  not  be  if  the  claims  were  the  same.  Now, 
such  being  the  case,  it  was  quite  proper  to  submit  the 
question  of  intention  to  the  jury;  for,  surely,  if  the  grantor 
did  not  intend  to  convey  ground  not  mentioned,  nor  the 
grantee  to  purchase,  then,  surely,  such  ground  did  not 
pass,  for  the  intention  of  parties  is  the  very  life  of  all  con- 
tracts, and  must  always  govern.  (2  Parsons  on  Cont.  6  Ed. 
494 — note;  9  Wallace,  50;  1  Greenleaf,  sec.  287;  1  Green- 
leaf  on  Evd.,  sec.  286-7  288,— note. 

If  proof  of  the  intention  of  parties  was  admissible  at  all, 
it  was  then  certainly  necessary  to  give  the  instruction;  for, 
in  all  cases  where  extraneous  evidence  is  admissible  to  de- 
termine what  is  intended  to  be  conveyed,  the  jury  should 
pass  on  the  question.  (1  Greenleaf  on  Evidence,  sec.  288, 
note  b;  Merrill  v.  Firths  3  M.  &  W.  402;  Moore  v.  Sarwoody 
4  Ex.  681,  5  Ex.  163-4;  Foster  v.  Mutual  Life  Ass.  Co,  3  E. 
&  B.  48;  MachetJi  v.  Haldeman^  1  Tenn.  182  ;  Smith  v. 
Thompson,  8  Com.  Bench,  44,  17  Penn.  514;  MeniU  v.  Wey- 
mmJtli,  28  Vt.  824.) 

III.  The  court  ened  in  refusing  our  instruction  to  the  ef- 
fect that  the  Surrhyne  deed  did  not  carry  the  Boston  ground. 
The  Boston  was  simply  and  solely  a  hill  location.  The  no- 
tice itself  is  conclusive  on  this  point.  It  claims  upon  the 
face  of  the  hill,  twelve  hundred  feet,  and  in  to  the  center 
of  the  hill.  No  mention  whatever  is  made  of  a  ledge;  and 
it  is  known  that  such  location^  were  common  both  here  and 
in  California.  The  fact  that  no  ledge  location  is  mentioned 
in  the  notice  is  very  strong  evidence  that  it  was  not  intended; 
but  it  would  seem  conclusive  that  no  such  intention  existed, 
when  it  is  seen  that  the  location  was  upon  the  face  of  the 
hill,  and  in  the  center.  Certainly,  no  man,  intending  to 
make  a  location  of  a  ledge,  would  have  used  any.  such  lan- 
guage as  that  employed  in  this  notice.  Again,  when  the 
same  parties  afterwards  desired  to  locate  a  ledge,  that  is, 
the  Lucerne,  they  expressly  mentioned  the  ledge  as  the  lo- 
cation made.  So,  too,  the  fact  that  the  same  parties  who 
located  the  Boston  afterwards  located  the  Lucerne,  with  no 
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better  reason  for  so  doing  than  that  they  wanted  to  protect 
themselves  and  wished  more  ground,  shows  very  conclu- 
sively that  they  themselves  did  not  regard  the  Boston  loca- 
tion in  any  other  light  than  that  of  a  hill  claim. 

IV.  If  the  Boston  was  a  ledge  location,  then  the  court 
erred  in  refusing  to  charge  the  jury  that  the  locators  of  \he 
Boston  ledge  abandoned  the  Boston  title,  by  a  new  location 
of  the  same  ground.  The  Boston  locators  having,  in  the 
re-location,  under  the  name  of  the  Lucerne  company,  taken 
in  other  parties,  necessarily  abandoned  their  former  loca- 
tion. It  is  very  clear  that  the  two  locations  could  not  exist 
together.  The  locators  of  the  Boston  certainly  could  not, 
as  against  the  parties  taken  in  by  them  in  the  new  location, 
assert  their  prior  location  of  the  ground  under  the  name  of 
the  Boston.  By  the  new  location  they  all  became  tenants 
in  common;  not  by  any  conveyance,  but  by  a  location  really 
made  by  the  Boston  locators  themselves.  It  seems  to  us 
manifest  that  the  new  location,  as  it  included  more  ground 
and  more  locators,  and  was,  in  fact,  a  new  company,  oper- 
ated as  a  destruction  of  the  Boston  location, 

Mesick  &  Seeley,  for  Bespondents. 

I.  The  terms  of  the  Boston  notice  are  not  only  sufficient 
to  include  a  ledge,  but  it  in  terms  claims  "dips,  spurs  and 
angles,'*  and  is  more  comprehensive  in  its  terms  than  the 
location  notices  of  many  of  the  most  important  ledge  claims 
in  the  Virginia  mining  district, 'as  well  as  the  Gold  Hill 
district,  and  which  have  been  held  by  the  district  court  as 
valid,  and  sufficient  for  acquiring  title  to  a  ledge.  And  be- 
sides, the  testimony  shows  that  the  Boston  locators  claimed 
a  ledge,  prospected  for  a  ledge,  and  worked  a  ledge  under 
this  notice. 

II.  The  answers  of  the  juror  Mathewson  did  not  show 
that  he  had  formed  or  expressed  any  unqualified  opinion  or 
belief,  either  as  to  the  merits  of  the  action  or  the  main  ques- 
tion involved  therein,  but  the  contrary.  Upon  his  whole 
examination  no  court  could  say  that  he  was  incompetent, 
under  the  statutes,  to  act  as  a  juror.  The  belief  or  idea  which 
Mathewson  said  he  entertained  could  not  then  be  deter- 
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mined  to  be,  and  never  was,  of  the  merits  of  the  action,  or 
the  main  question  involved.  It  was  simply  a  vague  notion 
how  the  claim  and  ledges  lay  and  ran  in  the  neighborhood 
where  lay  the  ground  in  controversy.  But  a  full  answer  on 
this  point  likewise  is  found  in  the  fact  that  Mathewson  did 
not  sit  in  the  jury,  but  was  challenged  peremptorily  by 
plaintiff,  and  there  is  no  fact  stated  in  the  record  showing 
that  plaintiff  used  more  than  two  of  the  four  peremptory 
challenges  which  the  statute  gave  him.  (Fleeson  v.  Savage 
Silver  M.  Co,,  3  Nev.  160-172.) 

in.  The  intention  of  the  parties  to  a  deed  cannot  be  con- 
sidered in  opposition  to  the  plain  meaning  of  the  words 
used  in  a  case  like  this.  The  jury  had  nothing  to  do  with 
the  question  of  the  intention  of  the  parties  to  the  deeds. 
The  legal  effect  of  the  deeds  was  a  question  for  the  court. 
{Ca^^enter  v.  Thurston,  24  Cal.  268.) 

Whether  the  deeds  did  or  did  not  carry  the  Boston  title, 
depended  simply  upon  the  terms  of  the  deed,  and  the  fact 
of  the  Boston  and  Lucerne  locations  both  being  on  the  same 
ledge. 

rV.  The  pourt  did  not  err  in  refusing  to  instruct  the  jury 
that  the  legal  effect  of  the  Surrhyne  deed  was  not  to  pass 
the  Boston  title.  That  depended  upon  the  fact  whether 
both  the  Boston  location  and  the  Lucerne  location  were  on 
the  same  ledge,  for  if  they  were,  Surrhyne  being  an  owner 
in  both  locations,  a  conveyance  by  him  of  the  ledge,  by 
either  name,  would  necessarily  carry  both  his  titles.  {JPhilU 
pots  V.  Blasdel,  8  Nev.  61.) 

Y.  The  court  did  not  err  in  refusing  to  instruct  the  juiy 
.  that  the  legal  effect  of  the  location  of  the  Lucerne  claim  by 
those  interested  in  the  Boston  location  was  an  abandonment 
of  the  latter.  There  is  no  rule  of  law  which  could  justify 
the  giving  of  any  such  instruction.  The  fact  that  both  lo- 
cations were  on  the  same  ledge,  was  not  proved  till  long 
after  both  locations  had  been  made,  nor  till  extensive  ex- 
plorations had  been  made.  **It  is  very  clear  "  that  both 
locations  on  the  same  ledge  could  exist  together.  When 
the  discovery  was  afterwards  made  that  both  locations  were 
on  the  same  ledge,  or  even  immediately  upon  the  making 
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of  the  Lucerne  location,  the  Boston  owners  would  still  re- 
tain their  older  title,  and  stand  invested  with  the  Lucerne 
title  to  the  ground  covered  by  the  Lucerne  location,  and 
not  embraced  in  the  Boston  location.  The  idea  seems  a 
little  strange,  that  by  acquiring  two  titles  to  the  same  ledge 
the  Boston  locators  forfeited  the  ledge  to  parties  not  in  any 
way  in  privity  with  either  location. 

By  the  Court,  HAvniiBT,  C.  J. : 

This  is  an  action  of  ejectment  instituted  in  putsuance  of 
an  act  of  Congress,  to  determine  the  right  to  certain  mining 
ground  for  which  the  Lucerne  Mining  Company  had  applied 
for  a  patent,  and  appellant  had  filed  his  protest. 

The  appellant  claims  title  to  the  mining  ground  in  contro- 
versy, under  the  mining  location  and  claim  known  as  *' Wal- 
ler's Defeat."  The  respondents  claim  title  under  the  mining 
locations  and  claims  known  as  the  "Boston"  and  the  **  Lu- 
cerne;" the  former  having  been  located  prior,  and  the  latter 
subsequent,  to  the  location  of  the  "  Waller's  Defeat."  The 
jury  found  a  verdict  in  favor  of  respondents.  Appellant 
moved  for  a  new  trial,  and  from  the  order  overruling  that 
motion  this  appeal  is  taken. 

Several  points  are  presented  and  relied  upon  by  appel- 
lant, which  will  be  noticed  in  their  regular  order. 

1.  It  is  claimed  that  the  court  erred  in  refusing  appel- 
lant's challenge  to  the  juror  Mathewson,  upon  the  ground 
that  said  juror  had  formed  and  expressed  an  unqualified 
opinion  as  to  the  course  and  direction  of  the  Waller's  De- 
feat lode.  Appellant  claimed  at  the  time  of  the  challenge, 
and  still  insists,  that  this  was  one  of  the  main  questions  in- 
volved in  the  case,  and  that  under  the  provisions  of  the 
sixth  subdivision  of  section  164  of  the  Civil  Practice  Act  (1 
Comp.  L.  1225),  the  court  should  have  allowed  the  chal- 
lenge. Mathewson,  upon  his  voire  dire,  stated  that  he  was 
well  acquainted  with  all  the  mining  claims  in  the  locality  of 
the  mining  ground  in  dispute;  that  he  had  a  decided  opinion 
as  to  the  course  of  all  the  claims  in  that  vicinity;  that  he 
knew  nothing  at  all  about  the  merits  of  the  case;  that  he 
had  no  opinion  upon  the  question  as  to  whether  or  not  the 
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Waller's  Defeat  and  the  Lucerne  claims  were  on  the  same 
lode,  and  no  opinion  as  to  whether  there  was  more  than  one 
lode.  **If,"  said  he,  **  there  are  two  or  three  ledges  there, 
I  have  an  idea  where  they  run." 

Upon  the  trial  of  this  cause,  there  was  some  controversy 
as  to  the  course  of  the  various  claims.  There  was  testimony 
offered  by  respondent  tending  to  prove  that  the  Waller's 
Defeat  ran  with  a  certain  canon ;  also,  testimony  offered  by 
appellant  tending  to  prove  that  it  ran  over  a  hill  almost  at 
right  angles  with  the  canon.  Without  deciding  the  ques- 
tion as  to  the  meaning  of  the  statute,  we  are  of  the  opinion 
that  the  action  of  the  court  in  refusing  the  challenge  must 
be  sustained  upon  two  grounds :  First.  It  was  impossible 
for  the  court  to  determine  from  the  pleadings  or  facts  before 
it,  at  the  time  the  challenge  was  interposed,  whether  the 
course  of  the  lode,  or  lodes,  was,  or  was  not,  one  of  the 
main  questions  involved  in  the  case.  If  appellant  desired 
to  present  the  point  upon  its  merits,  he  should,  in  the  ab- 
sence of  an  admission  upon  the  part  of  the  respondent,  at 
least,  have  offered  to  prove  by  some  competent  evidence 
that  this  was  one  of  the  main  questions  involved  in  the  case. 
Second.  From  the  answers  given  by  the  juror,  it  seems 
to  us  apparent  that  he  was  of  the  opinion  that  the  vein,  or 
veins,  of  ore  upon  which  the  respective  claims  were  located 
ran  in  the  same  general  direction;  otherwise  he  would  cer- 
tainly have  had  an  opinion  as  to  whether  or  not  there 
was  more  than  one  lode  in  that  locality;  and  also  an  opinion 
as  to  whether  or  not  the  Lucerne  and  Waller's  Defeat 
were  upon  the  same  lode.  In  reply  to  the  questions  asked 
upon  this  point,  he  answered  in  the  negative.  If  his  an- 
swers were  truthful,  is  it  not  clear  that  he  could  not  have 
formed  the  opinion,  as  argued  by  appellant,  that  the  Wal- 
ler's Defeat  ran  with  the  canon,  and  that  the  Lucerne  ran 
over  the  hill  nearly  at  right  angles  with  the  caiion  ?  For  if 
that  was  a  fact,  the  claims  could  not  be  upon  the  same  lode. 
The  juror  having  an  opinion  as  to  the  general  direction  of 
the  two  claims,  if  he  believed  they  run  at  right  angles,  as  a 
matter  of  course,  must  have  entertained  the  opinion  that 
they  were  not  upon  the  same  lode.     We  think  it  must  have 
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been  as  apparent  to  the  court  as  it  is  to  us  from  all  the  an- 
swers given  by  this  juror  that  his  opinion  was  a  general 
one  as  to  the  course  of  the  vein,  or  veins,  of  ore;  that  his 
opinion  was  that  the  vein,  or  veins,  of  ore  ran  in  the  same 
general  direction;  but  whether  there  was  but  one  lode,  or 
whether  the  Waller's  Defeat  and  the  Lucerne  were  upon  the 
same  lode  he  had  no  opinion.  The  juror  entertained  no 
opinion  upon  this  point  prejudicial  to  the  appellant,  and  the 
court  did  not  err  in  refusing  the  challenge. 

2.  At  the  close  of  the  testimony  offered  on  behalf  of  re- 
spondents, appellant  moved  the  court  "to  strike  out  as 
immaterial  and  irrelevant  all  this  testimony  ^  *  *  re- 
lating to  the  location  of  the  Boston  claim  and  the  work 
done  under  that  location;  also,  the  notice  of  location  of  the 
Boston  Company."  The  court  refused  to  grant  said  motion. 
It  is  argued  that  the  title  claimed  by  respondents  is  to  a 
lode;  that  the  Boston  notice  did  not  claim  a  lode,  but  was 
what  is  known  as  a  hill  claim;  that  the  only  controversy  in 
this  action  is  as  to  the  title  to  a  lode,  and  that  no  title  to 
the  lode  can  be  acquired  from  a  hill  location.  The  notice 
of  the  Boston  location  reads  as  follows: 

**  Notice  is  hereby  given  that  we,  the  undersigned,  have 
taken  up  and  claim  for  mining  purposes  twelve  hundred 
feet  of  ground  on  the  face  of  this  hill  on  the  south  side  of 
Gold  Canon,  running  north  1200  feet  from  stake,  with  all 
its  dips,  angles  and  spurs,  from  thence  to  the  centre  of  the 
hill.  7  June,  1859."  (Names  of  locators.) 
/-  A  narrow  or  illiberal  view  in  the  construction  of  written 
•  notices  of  mining  locations  would  often  lead  to  the  depriva- 
tion of  the  rights  of  the  locators.  In  many  of  the  locations 
made  by  miners,  especially  in  new  mining  districts,  the 
notices  of  location  are  frequently  found  to  be  vague  and  in- 
definite. They  are  often  prepared  upon  the  ground,  and 
usually  written  by  men  unaccustomed  to  the  forms  used  by 
lawyers.  A  common  sense  view  must  be  taken  of  such  no- 
tices. What  was  the  intention  of  the  parties  who  made  the 
location?  If,  in  the  present  case,  we  seek  for  that  intention 
from  the  language  employed  in  the  notice,  is  it  not  found 
in  the  use  of  the  words   ''with  all  its  dips,  angles  and 
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spurs?"  In  mining  parlance  these  words  have  a  definite 
meaniDg.  They  refer  to  a  lode,  not  to  surface  or  hill 
claims.  Although  the  word  ledge,  lode,  or  vein,  does  not 
appear  in  the  notice,  we  think,  independent  of  any  testi- 
mony oflfered  to  prove  the  intention,  that  the  only  fair  and 
reasonable  construction  to  be  given  to  the  notice  is,  that  it 
was  the  intention  of  the  locators  to  claim  a  lode  with  all  its 
dips,  angles,  and  spurs.  If  the  testimony  of  witnesses  is 
to  be  considered,  the  same  conclusion  is  reached.  The 
testimony  of  Surrhyne,  who  wrote  the  notice  of  location, 
clearly  shows  that  it  was  the  intention  of  the  locators  to 
take  up  four  claims  upon  a  blind  lode,  and  not  to  make  a 
hill  or  surface  location. 

3.  The  deed  from  Surrhyne  to  the  Lucerne  Mining  Com- 
pany, under  which  the  respondents  claim  title,  does  not 
mention  the  Boston  notice  or  claim.  It  conveys  an  undi- 
vided interest  **of  all  that  gold  and  silver  mining  ledge  or 
ground  *  *  *  more  particularly  described  as  follows, 
to  wit:  That  set  of  claims  known  as  the  Lucerne  Company's 
claims,  of  1800  feet  in  extent,  located  on  the  Lucerne  quartz 
ledge.  Said  company's  claims  running  northerly  from  a 
certain  shaft  sunk  upon  the  lead  aforesaid  one  thousand 
feet,  and  running  south  from  said  shaft  eight  hundred  feet, 
*  *  *  being  the  undivided  interest  of  the  party  of  the 
first  part,  in  all  that  original  claim  located  by  the  Lucerne 
Company,  and  duly  recorded  in  the  Gold  Hill  records." 

Did  this  deed  convey  any  title  to  the  ground  claimed  by 
the  Boston  notice  of  location  ?  It  appears  from  the  testi- 
mony that  the  Boston  notice  was  written  and  posted  upon 
the  ground  in  July,  1859;  that  thereafter,  in  March,  1860, 
the  same  parties  who  had  located  the  Boston,  using  their 
own  names  and  the  names  of  ten  other  persons,  located  the 
Lucerne,  claiming  fourteen  claims  on  the  Lucerne  ledge. 
The  notices  of  the  Boston  and  Lucerne  locations  were  both 
written  by  Surrhyne,  the  grantor  of  the  deed  to  the  Lu- 
cerne Mining  Company.  The  Lucerne  notice  was  posted 
on  a  stake  at  the  north  end  of  the  Boston  claim,  and  ex- 
tended *'in  a  southerly  direction  twenty-eight  hundred 
feet."  The  testimony  offered  upon  the  part  of  the  respond- 
VoL.  XI.— 14 
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ents  tended  to  prove  that  the  locators  of  said  claims  fully 
complied  with  all  the  miniug  laws,  rules  and  regulations  of 
the  district,  as  to  amount  of  work,  posting  and  recording  of 
notices,  etc. ;  that  at  the  time  the  locations  were  made,  the 
parties  were  prospecting  for  a  blind  ledge;  that  the  object 
of  the  locators  in  making  the  Lucerne  location  was  to  keep 
pff  other  parties  from  making  any  locations  that  would  be 
likely  to  conflict  with  the   Boston,  and  possibly  to  get  a 
little  more  ground;  that  subsequent  developments  estab- 
lished the  fact  that  the  Lucerne  notice  covered  the  same 
lode  claimed  by  the  Boston  notice.     Upon  this  state  of 
facts,  appellant  asked  the  court  to  give  the  following  in- 
struction: **Tou  are  instructed  that  the  defendants  derived 
no  title  whatever  to  the  claim  located  by  the  Boston  com- 
pany by  the  deeds  introduced  in  evidence  by  the  defend- 
ants, and  that  no  title  to  the  Boston  claim  has  been  shown 
to  be  in  the  defendants,  or  either  of  them,  by  such  deeds. 
The  only  title  conveyed  by  such  deeds  is  that  to  the  Lu- 
cerne claim,  located  in  March,  1860."    *    *    *    This  in- 
struction was  clearly  erroneous.     Surrhyne,  the  grantor  of 
one  of  the  deeds,  was  one  of  the  locators  in  the  Boston. 
He  was  also  one  of  the  locators  in  the  Lucerne.     He  after- 
wards conveyed  his  undivided  interest  in  the  lode  or  ground 
described  in  the  deed.     The  deed  was  a  quitclaim  deed. 
By  it  he  conveyed  "all  his  right,  title,  interest,  claim  and 
demand,  of,  in  and  to"  the  lode  and  premises  therein  de- 
scribed.    If  the  Boston  notice  and  the  Lucerne  notice  were 
posted  upon,  and  claimed  the  same  lode,  a  conveyance  of 
his  interest  in  the  lode  necessarily  conveyed  his  interest 
under  both  locations,  and  it  was  immaterial  by  what  par- 
ticular name  he  designated  it.  {Phillpoits  v.  Blasdel,  8  Nev. 
61.) 

4.  Testimony  was  offered  by  appellant,  in  rebuttal  of  re- 
spondent's case,  tending  to  prove  that  the  locators  of  the 
Boston  claim  had  treated  it  as  separate  and  distinct  from 
the  Lucerne  claim,  and  several  deeds  from  the  various  loca- 
tors in  the  Boston  were  introduced  in  evidence,  in  some  of 
which  the  Boston  ground  was  described  as  being  bounded 
on  the  north  by  the  Lucerne.     The  object  of  this  testi- 
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mony  was  to  show  that  it  was  not  the  intention  of  Stirrhyne 
at  the  time  of  executing  the  deed,  already  referred  to,  to 
convey  his  interest  in  the  Boston  claim.  Upon  this  point, 
appellant  asked  the  court  to  instruct  the  jury  as  follows: 
"In  order  to  reach  the  conclusion  that  any  title  to  the  Bos- 
ton claim  is  conveyed  by  the  deeds  introduced  in  evidence 
by  the  defendants,  you  must  believe  that  the  grantors  in 
those  deeds  intended  to  convey  such  claim,  and  that  the 
grantees  intended  to  purchase  it." 

This  instruction  was  calculated  to  mislead  the  jury.  The 
conclusions  we  have  reached  upon  other  points  fully  justify 
the  action  of  the  court  in  refusing  to  give  this  instruction. 
But  little  need  be  added  to  what  we  have  already  said.  As 
au  abstract  proposition  of  law,  it  may,  for  the  purpose  of 
the  argument,  be  admitted,  that  the  instruction  is  correct. 
Ifc  is  the  intention  of  the  parties  that  imparts  life  to  every 
contract,  and  controls  the  court  in  the  construction  of  every 
written  instrument.  But  how  is  that  intention  to  be  as- 
certained? When  the  language  of  a  deed  is  doubtful,  the 
first  thing  we  inquire  is:  What  was  the  intention  of  the 
parties  ?  But  courts  do  not  always  seek  for  the  intention 
of  the  parties  independent  of  the  language  used  in  the  deed. 
On  the  contrary,  we  think  it  is  a  well-settled  legal  principle, 
that  where  the  language  of  a  deed  admits  of  but  one  con- 
struction, and  the  location  of  the  lode  or  premises  intended 
to  be  conveyed  is  clearly  ascertained  by  a  suflScient  descrip- 
tion of  the  grounds,  in  the  deed,  by  courses,  distances  or 
monuments,  it  cannot  be  controlled  by  any  different  exposi- 
tion derived  from  the  acts  of  the  parties  in  locating  the 
premises,  or  from  the  failure  of  the  grantor  to  designate 
the  various  names  by  which  the  gi-ound  conveyed  was  at 
different  times  known.  It  is  only  when  the  language  is 
equivocal,  imperfect  or  ambiguous,  and  the  location  of  the 
ground,  or  identity  of  the  lode,  or  lodes,  made  doubtful, 
that  the  construction  put  upon  the  deed  by  the  parties  who 
located  the  ground  may  be  resorted  to  to  aid  in  ascertain- 
ing the  intention  of  the  parties.  The  very  object  of  a  de- 
scription in  a  deed  is  to  define  what  the  parties  intended, 
the  grantor  to  convey,  and  the  grantee  to  receive,  by  the 
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convejance.  That  iutention,  in  the  present  case,  ia  plainly 
deduced  from  the  language  contained  in  the  deed.  The 
description  of  the  ground  conveyed  is  definite:  **That  gold 
and  silver  mining  ledge  or  ground  *  *  *  running  north- 
erly from  a  certain  shaft  sunk  upon  the  lead  aforesaid  one 
thousand  feet;  and  running  south  from  said  shaft  eight  hun- 
dred feet."  It  was  for  the  jury  to  determine  whether  there 
was  but  one  lode;  whether  the  Boston  notice  and  the  Lu- 
cerne notice  were  posted  upon,  and  claimed  the  same  lode, 
and  whether  the  description  in  the  deed  covered  the  ground 
included  in  the  Boston  notice  ?  And  it  was  for  the  court  to 
determine  the  legal  efiect  to  be  given  to  the  deed.  If  it  was 
admitted  that  there  was  but  one  lode,  that  both  notices  of 
location  were  on  that  lode,  and  that  the  ground  located  by 
the  Boston  company  was  within  the  limits  of  the  ground  con- 
veyed, it  seems  to  us  too  clear  for  argument,  that  the  effect 
of  the  language  used  in  the  deed  was  to  convey  the  grantor's 
interest  in  that  lode,  from  whatever  locations  it  may  have 
been  acquired,  or  by  whatever  name  it  may  have  been  des- 
ignated. 

5.  Finally,  it  is  contended  that  the  court  erred  in  refus- 
ing to  give  this  instruction:  **The  jury  are  instructed  that 
if  they  believe  from  the  evidence  that  the  locators  of  the 
Boston  claim  re-located  the  Lucerne  claim  upon  the  same 
ledge  as  that  which  they  claimed  under  the  notice  of  loca- 
tion of  the  Boston  company,  commencing  at  the  north  stake 
of  the  Boston  claim  and  claiming  2800  feet,  including  the 
ground  claimed  by  the  Boston  company's  notice,  such  re- 
location is  an  abandonment  of  the  Boston  claim,  and  they 
must  exclude  from  their  consideration  the  Boston  claim  and 
all  work  done  under  it." 

This  instruction  presents  the  simple  question  whether,  as 
matter  of  law,  the  fact  of  making  a  second  location  upon  the 
same  lode  with  the  names  of  other  parties  included  in  the 
notice  of  location,  is  an  abandonment  of  the  first  location. 
The  answer  to  this  is  plain.  The  question  of  abandonment 
is  one  of  intention.  Whether  it  was  the  intention  of  the 
original  locators  of  the  Boston  claim  to  abandon  their  in- 
terest in  the  ground  derived  from  the  Boston  notice  of  loca- 
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tion  and  the  work  done  under  it,  was  a  question  of  fact  for 
the  jury  to  determine  from  all  the  facts  and  circumstances 
of  the  case.     It  is  sometimes  difficult  in  new  mining  dis- 
tricts,  the  mining  ground    being  undeveloped,    and    the 
course  of  the  croppings,  if  any,  not  being  clearly  defined, 
to  determine  the  direction  of  the  lode,  or  to  determine  the 
fact  whether  or  not  there  is  but  one  lode.     We  believe  it  is 
not  an  uncommon  practice  for  miners  in  making  locations 
under  such  circumstances,  to  post  one  or  more  picket  no- 
tices of  location  as  a  protection  to  the  original  claim,  to  keep 
off  other  parties  from  making  any  locations  that  would  be 
liable  to  interfere  with  the  first  location.     Now  when  the 
developments  establish  the  fact  that  the  subsequent  notices 
were  really  posted  on  the  same  lode  as  the  first,  it  seems  to 
us,  in  the  absence  of  any  mining  law,  rule  or  regulation  of 
the  district,  that  such  an  act  shall  work  a  forfeiture  of  the 
rights  of  the  locators  under  the  first  notice,  that  the  argu- 
ment advanced  by  appellant  that  a  second  location  made, 
under  such  circumstances,  for  the  express  purpose  of  pro- 
tecting the  original  location,  of  itself,  constitutes  an  aban- 
donment of  the  first  notice,  is  illogical  and  unsound. 

We  are  not  called  upon  in  this  case  to  determine  what,  if 
any,  rights  were  acquired  by  the  second  notice  of  location; 
or  the  rights,  if  any,  of  the  additional  locators  in  the  second 
notice,  and  upon  these  questions  we  express  no  opinion. 

The  judgment  of  the  district  court  is  affirmed. 

Mr,  Justice  Beatty  concurred  in  the  judgment. 


[No.  785.] 

A.  W.  MAXWELL,  Petitionek,  v.  HENET  EIVES,  Ee- 

SPONDENT. 

Inquiky  rpoN  Crbtiobari. — The  inquiry  upon  certiorari  must  be  confined 

to  the  simple  qaestiou  whether  the  respondeut  exceeded  his  jurisdiction 

in  making  the  orders  complained  of. 
Deposition  of  ▲  Tarty  Confined  in  Jail. — A  party  to  a  civil  action  has 

the  right  to  take  the  deposition  of  his  adversary  whether  he  is  in  or  out 

of  jail. 
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Idem— Obdek  of  Judge— Sections  1459,  1460  and  1461  Constbued. — The 
law  reqairing  an  affidavit  to  be  made  of  'certain  facts  before  the  court 
should  make  an  order  to  have  the  party  in  jail  produced  in  court,  was 
never  designed  for  the  protection  of  the  prisoner,  but  only  to  prevent 
improper  and  unnecessary  interference  with  the  custody  of  prisoners. 

Idem. — If  the  order  for  the  prisoner's  attendance  in  court  was  improvidently 
granted,  it  is  no  concern  of  the  prisoner,  being  before  the  court  he  was 
bound  to  answer  any  question  that  he  would  have  been  required  to  an- 
swer if  the  process  for  bringing  him  there  had  been  strictly  pursued. 

Idem — Contempt  op  Coubt — REPusAii  to  Answer  Questions. — If  the  wit- 
ness refused  to  answer  questions  when  the  court  decided  he  should 
answer,  it  was  a  contempt  and  punishable  as  such.  The  prisoner  might 
have  put  himself  upon  his  privilege  not  to  criminate  or  degrade  him- 
self, but  he  expressly  disclaimed  this  excuse,  and  was  therefore  bouud 
to  answer  the  questions,  or  he  was  liable  to  be  punished  for  contempt. 

Contempt  oe  Coubt — Penal  Statute. — The  statute  concerning  contempts 
is  a  penal  statute,  and  must  be  strictly  construed  in  favor  of  those  ac- 
cused of  violating  its  prohibitions. 

Idem — JuEiaDionoN  to  Impose  Sentence. — Petitioner  was  asked  a  number 
of  questions,  all  being  addressed  to  the  same  point,  which  he  refused 
to  answer.  The  court  found  him  guilty  of  a  separate  contempt  for  every 
question  that  he  refused  to  answer:  Ileldf  that  in  refusing  to  answer, 
the  petitioner  was  guilty  of  but  one  contempt,  and  that  the  court  had 
jurisdiction  to  impose  but  one  sentence. 

This  was  an  original  proceeding  in  the  supreme  -court 
upon  a  writ  of  certiorari. 

The  facts  are  stated  in  the  opinion. 

A.  B,  Hunt,  J.  C.  Fostei\  and  T,  W.  W.  Davies,  for  peti- 
tioner. 

I.  The  court  had  no  power  to  make  any  order  of  any  kiocl 
whatever,  either  for  the  examination  of  Maxwell  or  adjudge 
ing  him  guilty  oi  a  contempt,  or  to  strike  out  his  answer  iu 
the  civil  action. 

The  affidavit  of  Kelly  conferred  no  jurisdiction  whatever 
upon  the  court  to  act;  it  was  as  though  no  affidavit  what- 
ever had  been  filed.  (Comp.  Laws,  sees.  1459-61;  State  v. 
Steel,  1  Nev.  27;  State  v.  Commissioners  Washoe  County ,  5 
Nev.  317,  and  cases  therein  cited;  Morgan  v.  Commissioners 
Eureka  County^  9  Nev.  360.) 

II.  The  affidavit  shows  a  want  of  jurisdiction  on  the  face 
of  the  record;  and  when  this  appears,  no  presumption  can 
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be  indulged  in  to  contradict  the  record.     (Hahn  v.  Kelly, 
34  Cal.  404  to  408.) 

in.  It  was  necessary  in  the  affidavit  of  Kelly  to  have  set 
out  the  facts  expected  to  be  proved  by  the  witness,  and  to 
have  shown  their  materiality.  (Dodds  v.  Meadow  Valley,  7 
Nev.  148.) 

IV.  The  statute  prohibits  any  examination  except  upon  a 
proper  affidavit.     (42  Cal.  58;  8  Nev.  274;  7  Nev.  22.) 

V.  If  the  action  of  the  District  Court  is  void  for  want  of 
jurisdiction  it  should  be  set  aside.  (39*  Cal.  571;  9  Nev. 
355.) 

VI.  The  power  to  punish  for  contempt  is  arbitrary,  and 
the  affidavit  must  show  a  case  within  the  statute  or  fail. 
(42  Cal.  412-14;  9  Nev.  360.) 

VII.  Whenever  a  new  right  has  been  created  it  must  be 
strictly  pursued.     (5  Cal.  210-11). 

VIII.  The  order  being  void,  it  was  no  contempt  to  refuse 
to  answer.     (5  Denio,  539;  20  Wend.  208-9.) 

IX.  Defendant  could  not  be  compelled  to  answer.  (1 
Green  leaf,  sec.  451.) 

X.  No  court  has  a  right  to  multiply  fines  in  one  proceed- 
ing.    (60  N.  T.  559,  case  of  Tweed.) 

Bobert  M,  Clarke,  A.  C.  Ellis  and'  Garber  &  Ihcn^nton,  for 
Bespondent. 

I.  Sections  1459,  1460  and  1461,  1  Comp.  Laws,  provide 
the  means  for  getting  at  a  witness  who  is  in  custody.  The 
order  was  to  the  sheriff.  He  had  the  custody  of  the  wit- 
ness, and  he  might  refuse  to  let  his  deposition  be  taken. 
To  prevent  this,  and  to  secure  to  the  moving  party  his  right 
to  the  deposition  of  the  witness  in  custody,  these  sections 
were  passed.  There  is  no  reason  why  the  witness  should 
complain  that  these  provisions  were  not  strictly  complied 
with.  They  are  for  the  benefit  of  the  moving  party,  and 
for  the  protection  of  the  court  and  the  sheriff,  that  there 
might  be  no  useless  intrusion  upon  the  custody  of  the  wit- 
ness which  is  devolved  by  the  law  upon  the  sheriff. 

The  witness  has  no  interest  in  these  provisions,  and  no 
right  to  complain  if  they  are  not  strictly  followed.     If  these 
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forms  and  requirements  are  not  in  all  respects  complied 
with,  and  the  witness  is  produced  before  the  officer,  he  must 
testify,  unless  his  answer  to  the  question  would  criminate 
him. 

II.  If  a  party  appears  to  testify,  is  sworn,  and  submits 
to  a  partial  examination,  it  is  too  late  to  move  against  the 
order  that  the  affidavit  on  which  it  was  made  did  not  pre- 
sent a  case  authorizing  the  order.  {McCue  v.  Tribune  Asso- 
ciation,  Sup.  Ct.  N.  Y.,  1  Hun.  470.) 

III.  The  writ  6f  certiorari  will  not  lie.  The  court  had 
jurisdiction  of  the  case  and  of  the  defendant.  At  the  most, 
this  can  only  be  claimed  to  be  an  erroneous  order,  and  is 
open  to  correction  on  appeal.  There  is  no  question  of  ju- 
risdiction about  this  matter.  The  term  is  misapplied.  It 
is  simply  that  defendant,  being  present  before  the  court, 
committed  a  contempt  in  refusing  to  answer  a  proper  ques- 
tion, without  any  reason  given  for  the  refusal. 

By  the  Court,  Beatty,  J. : 

The  respondent  is  judge  of  the  seventh  district,  and  this 
is  a  proceeding  by  certiorari  instituted  for  the  purpose  of 
reversing  his  order  adjudging  the  petitioner  guilty. of  con- 
tempt of  court.  The  return  to  the  writ  discloses  the  follow- 
ing state  of  facts : 

The  Meadow  Valley  Mining  Company  sued  the  petitioner 
to  recover  a  lot  of  crude  silver  bullion  valued  at  $4000,  and 
he  was  subsequently  indicted  by  the  grand  jury  of  Lincoln 
county  for  the  larceny  of  the  same  bullion.  Both  cases 
were  set  for  trial  on  the  same  day — October  14,  1875 — the 
trial  of  the  criminal  case  to  take  precedence.  On  the  fourth 
of  October  the  attorney  of  the  Meadow  Valley  Company 
gave  notice  that  he  would  take  the  deposition  of  Maxwell 
in  the  civil  case  before  the  respondent,'  the  district  judge, 
on  the  ninth  of  October,  and  at  the  same  time  filed  and 
served  the  ordinary  affidavit  for  taking  the  deposition  of  a 
party  to  an  action.  The  petitioner  being  confined  in  the 
county  jail  under  the  indictment  for  larceny,  the  respondent, 
as  district  judge,  ordered  the  sheriff  to  bring  him  into  open 
court  for  the  purpose  of  giving  his  deposition,  and  in  com- 
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pliaDce  with  that  order  the  sheriff  produced  him  in  court  on 
the  ninth  of  October,  and  he  was  sworn  as  a  witness.  He 
was  then  asked  a  number"  of  questions,  some  of  which  he 
answered  and  some  of  which  he  declined  to  answer.  Those 
which  he  declined  to  answer  were  all  addressed  to  the  same 
point,  and  amounted  in  effect  to  this:  "How  did  you  be- 
come possessed  of  that  bullion?"  The  grounds  specified 
for  bis  refusal  to  answer  were  various,  but  are  all  comprised 
under  these  heads :  First.  The  proceeding  to  take  his  de- 
position was  not  authorized  by  law;  and,  Second.  To  an- 
swer would  expose  his  defense  to  the  criminal  charge  upon 
which  he  was  about  to  be  tried,  and  so  give  the  state  an 
undue  advantage  over  him.  The  court  overruled  these  ob- 
jections and  found  him  guilty  of  a  separate  contempt  for 
every  question  that  he  refused  to  answer — ten  in  all — and 
imposed  ten  fines  amounting  in  the  aggregate  to  $4250. 
The  court  also  struck  out  his  answer  in  the  case.  After  an 
attempted  trial  of  the  criminal  case,  in  which  the  jury  dis- 
agreed, the  petitioner,  through  his  counsel,  offered  to  an- 
swer the  questions  which  he  had  before  refused  to  answer, 
and  thereupon  moved  the  court  to  vacate  the  orders  fining 
him  for  contempt  and  to  reinstate  his  answer.  These  mo- 
tions were  overruled.  The  affidavits  filed  in  connection 
with  the  various  proceedings  in  the  district  court  contain  a 
great  many  allegations  intended  to  prove  that  the  taking  of 
petitioner's  deposition  in  the  civil  case,  before  his  trial  on 
the  criminal  charge,  was  designed  for  no  other  purpose  than 
to  fish  for  evidence  and  discover  his  defense,  so  as  to  put 
him  in  the  power  of  "his  enemies,'' meaning  thereby  the 
Meadow  Valley  Company  and  the  district  attorney.  These 
allegations,  however,  cannot  be  considered.  In  this  pro- 
ceeding we  are  not  at  liberty  to  extend  our  inquiry  bej'ond 
the  simple  question  whether  the  respondent  exceeded  his 
jurisdiction.  The  motives  of  those  who  invoked  his  action, 
however  wicked  they  may  have  been,  are  entirely  beside 
the  purpose,  and  our  decision  will  be  based  solely  upon  the 
material  facts  which  are  above  fully  set  forth. 

It  will  not  be  necessary  either  to  specify  all  the  particu- 
lars of  the  alleged  excess  of  jurisdiction,  as  three  only  of 
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his  specifications  are  relied  upon  by  the  petitioner,  which 
are: 

First.  The  court  exceeded  its  jurisdiction  in  ordering  the 
sheriff  to  bring  him  out  of  jail  and  into  court; 

Second.  In  ordering  him  to  be  sworn  and  to  answer  as  a 
witness;  and 

Third.  In  imposing  successive  or  cumulative  fines. 

The  first  and  second  points  have  been  argued  and  will  be 
considered  together.  With  reference  to  both  it  may  be 
said  that  there  is  no  pretense  that  the  Meadow  Valley  com- 
pany would  not  have  had  the  absolute  right  to  take  the 
deposition  of  the  petitioner  on  the  notice  and  aflBdavit  filed, 
if  he  had  not  been  a  prisoner  confined  upon  an  indictment 
for  the  larceny  of  the  bullion  which  was  the  subject  of  the 
action;  and  there  is  no  pretense  that  the  district  judge  was 
not  the  proper  officer  to  take  the  deposition.  The  whole 
argument  is  confined  to  the  two  propositions,  that  the  com*t 
could  not  order  the  petitioner  to  be  brought  out  of  jail  and 
into  court  to  give  his  deposition,  and  that  he  could  not  be 
compelled  to  testify  if  his  answers  would  expose  his  defense 
to  the  indictment. 

The  provisions  of  the  statute  relating  to  the  first  proposi- 
tion are  contained  in  sections  1459,  1460,  and  14G1  of  the 
compiled  laws,  and  counsel  for  the  petitioner  contends  that 
a  proper  construction  of  those  three  sections  excludes  the 
notion  that  a  prisoner  can  be  brought  out  of  jail  in  any 
case  for  the  purpose  of  giving  his  deposition.  His  deposi- 
tion, it  is  said,  must  be  taken  in  jail.  He  can  only  be. 
brought  before  the  court  for  the  pui*pose  of  testifying  orally 
at  the  trial.  He  contends  farther  that  if  a  prisoner  can  be 
brought  into  court  in  any  case  for  the  pui-pose  of  tiiking  his 
deposition,  the  petitioner  coald  not  be  so  produced  in  this 
case,  because  there  was  no  affidavit  filed  to  show  what  his 
testimony  was  expected  to  be,  or  that  it  was  material,  as 
required  by  section  1460.  It  is  true  there  was  no  compli- 
ance with  the  provisions  of  that  section;  and  there  is  no 
doubt  that  the  affidavit  filed  by  the  attorney  for  the  Meadow 
Valley  company  failed  to  make  out  a  case  for  an  order  io 
produce  the  j)risoner  before  the  court  for  the  purpose  of 
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LaviDg  Lis  deposition  taken,  even  if  such  an  order  is 
proper  in  any  ease — a  question  we  tbink  it  unnecessary  to 
decide.  It  seems  perfectly  clear,  however,  that  the  order 
for  Lis  production  in  court  is  a  matter  of  which  the  peti- 
tioner is  not  entitled  to  complain,  and  that  the  jurisdiction 
of  tLe  court  to  take  his  deposition  did  not  depend  upon  the 
validity  of  that  order.  The  two  things  are  entirely  distinct. 
A  party  to  a  civil  action  has  a  perfect  right  to  take  the 
deposition  of  his  adversary  whether  he  is  in  or  out  of  jail. 
But  when  he  is  in  jail  the  aid  of  a  court,  or  judge,  is  neces- 
sary in  order  to  obtain  access  to  him  there,  or  to  secure  his 
production  in  court.  A  judge  is  not  bound  to  make  an 
order  for  that  purpose,  and  ought  not  to  do  so  unless  the 
ends  of  justice  require  it;  and  the  evidence  requisite  for 
showing  that  the  order  is  necessary  is  an  affidavit  setting 
out  the  testimony  that  is  expected  from  the  prisoner  and 
its  materiality. 

But  the  law  which  provides  for  such  an  affidavit  was 
never  designed  for  the  protection  of  the  prisoner,  but  only 
to  prevent  improper  and  unnecessary  interference  with  the 
custody  of  prisoners.  The  sheriff  is  responsible  for  their 
safe  keeping,  and  the  law  very  properly  provides  that  he 
sLall  not  be  obliged  to  produce  tLem  in  court,  or  admit 
strangers  to  see  tliem  in  jail,  unless  an  important  purpose 
is  to  be  subserved.  But  wLen  lie  obeys  an  order  to  pro- 
duce a  prisoner  in  court,  altbougL  it  may  Lave  been  im- 
providently  granted,  it  is  no  concern  of  the  prisoner  that 
Lis  jailer  has  been  more  compliant  than  he  was  obliged  to 
be.  He  is  actually'  in  court,  and,  being  there,  may  be 
sworn  as  a  witness  in  the  same  manner  as  if  he  had  attended 
in  obedience  to  a  subpoena.  (Comp.  Laws,  sec.  1453.)  His 
right  to  stay  in  jail  is  not  so  sacred  as  to  invest  him  with 
any  greater  privilege  than  other  persons  who  happen  to  be 
present.  TLe  order  to  produce  him  performs  exactly  the 
same  lauction  as  a  subpoena  in  the  case  of  a  witness  who  is 
at  large,  and  certainly  it  would  not  be  contended  if  a  witness 
has  come  into  court  in  obedience  to  a  subpoena  substantially 
defective,  or  improperly  served,  that  ho  cannot  be  compelled 
to  testify.     It  is  equally  clear  that,  in  this  case,  the  witness 
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being  before  the  court,  was  bound  to  answer  any  question 
that  he  would  have  been  required  to  answer  if  the  process 
for  getting  him  there  had  been  strictly  pursued. 

This  being  so,  it  was  for  the  court  to  decide  what  ques- 
tions he  should  answer,  and  even  if  it  erred  in  its  decision 
upon  that  matter,  it  was  but  an  error,  and  not  an  excess 
of  jurisdiction.  If  the  witness  refused  to  answer  when 
the  court  decided  he  should  answer,  it  was  a  contempt,  and 
punishable  as  such.  (Comp.  L.  sec.  1521,  fourth  clause.) 

Even  if  we  had  the  power  to  review  the  rulings  of  the 
district  court  as  to  the  legality  and  pertinency  of  the  ques- 
tions which  the  petitioner  refused  to  answer,  our  conclusion 
would  be  the  same.  All  the  questions  appear  to  have  been 
material  and  strictly  relevant,  and  the  petitioner  was  bound 
to  answer  them,  unless  he  chose  to  put  himself  upou  his 
privilege  not  to  criminate  or  degrade  himself.  But  that  ex- 
cuse he  expressly  disclaimed.  His  position  was,  that  the 
law  protected  him  in  his  assumed  privilege  of  concealing 
the  means  by  which  his  innocence  was  to  be  made  apparent. 
"We  are  not,  however,  aware  of  any  such  provision  in  the 
law.  It  is  true,  that  in  the  ordinary  course  of  criminal 
proceedings,  the  defendant  is  enabled  to  conceal  the  grounds 
of  his  defense  until  the  prosecution  has  made  a  prima  facie 
case  before  the  jury;  but  this  is  merely  an  incident  to  the 
course  of  those  proceedings,  and  not  in  any  true  sense  a 
privilege.  As  a  defendant  in  a  criminal  action  he  can  stand 
upon  the  presumption  of  his  innocence,  and  is  not  bound 
to  offer  any  defense  until  a  case  has  been  proved  against 
him;  but  as  a  party  to  a  civil  action  his  privilege  is  just  the 
same  whether  he  has  been  indicted  or  not:  he  can  only  re- 
fuse to  answer  when  his  answers  would  tend  to  criminate  or 
degrade  him,  and  he  must  himself  invoke  the  privilege. 
(Comp.  L.,  sec.  1455.)  This  is  the  plain  rule  of  the  stat- 
ute, and  there  is  no  public  policy  superior  to  the  rule.  To 
conceal  his  defense  till  the  day  of  trial  is,  no  doubt,  a  val- 
uable privilege  to  a  criminal,  for  it  will  often  deprive  the 
state  of  all  opportunity  of  exposing  its  falsity,  but  it  is  dif- 
ficult to  see  how  it  is  to  benefit  an  innocent  defendant,  who 
relies  upon  the  truth  for  his  vindication,  unless  it  is  as- 
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sumed  that  the  state  will  suborn  false  witnesses  for  the  pur- 
pose of  destroying  him. 

This  disposes  of  the  first  two  points  of  the  petitioner. 
The  remaining  question  is :  Did  the  court  exceed  its  juris- 
diction in  imposing  the  penalties?  The  striking  out  of  the 
petitioner's  answer  to  the  complaint  of  the  Meadew  Valley 
company  for  refusal  to  testify,  was  authorized  by  the  ex- 
press language  of  the  statute.  (Comp.  L.,  section  1456.) 
If  the  law  is  constitutional — and  there  is  no  suggestion  to 
the  contrary — the  respondent,  in  striking  it  out,  certainly 
did  not  exceed  his  jurisdiction.  But  whether  he  did  or  not 
is  not  to  be  decided  in  this  proceeding.  The  striking  out 
of  the  answer  was  an  order  made  in  the  civil  case  of  the 
Meadow  Valley  Mining  Co.  t.  Maxivelly  and  not  in  the  crim- 
inal proceeding  for  contempt.  It  may,  therefore,  be  reviewed 
on  appeal  from  the  judgment  in  that  case,  and  consequently 
cannot  be  reviewed  on  certiorari.  In  one  particular,  how- 
ever, we  think  there  was  an  excess  of  jurisdiction:  The 
statute  concerning  contempts  is  a  penal  statute,  and  must 
be  strictly  construed  in  favor  of  those  accused  of  violating 
its  prohibitions.  Upon  that  principle  at  least,  if  not  upon 
more  liberal  principles  of  construction,  the  mere  refusal  of 
a  witness  to  testify  on  the  same  trial  of  the  same  issue  can- 
not be  deemed  more  than  one  contempt,  no  matter  how  many 
questions  he  may  refuse  to  answer.  Otherwise,  there  would 
be  no  limit  to  the  amount  in  which  he  might  be  fined.  But 
it  is  the  manifest  purpose  of  the  statute  to  limit  the  amount 
of  the  fine  to  be  imposed  for  any  one  contempt  of  court  to 
the  sum  of  five  hundred  dollars — a  purpose  that  would  be 
completely  frustrated  if  the  court,  by  repeating  or  multiply- 
ing questions,  could  multiply  contempts.  The  district  judge 
erred  in  finding  that  each  separate  refusal  to  answer  a  ques- 
tion was  a  distinct  contempt;  and  in  imposing  fines  which, 
in  the  aggregate,  exceeded  five  hundred  dollars,  he  exceeded 
his  jurisdiction.  I  think  his  order  should  be  modified  by 
remitting  all  of  the  fines  in  excess  of  five  hundred  dollars, 
and  the  petitioner  should  have  a  judgment  for  his  costs. 
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Hawley,  C.  J.,  concurring: 

I  concur  in  tbe  conclusions  reached  by  Justice  Beatty 
upon  the  first  two  points  discussed.  With  reference  to  the 
other  question  I  am  of  opinion  that  in  refusing  to  answer 
the  various  questions  propounded  to  him  (all  being  ad- 
dressed to  the  same  point),  the  petitioner  was  guilty  of  but 
one  contempt,  and  that  the  court  had  jurisdiction  to  impose 
but  one  sentence. 

The  orders  of  the  court  were  made  subsequent  to  the 
taking  of  the  deposition,  and  are  all  included  in  one  general 
order,  as  follows:  **For  the  refusal  by  the  defendant  in  not 
answering  the  first  question  propounded  in  the  deposition 
commenced  to  be  taken  on  the  9lh  day  of  October,  a.d. 
1875,  before  the  court,  and  for  the  contempt  in  such  refusal, 
it  is  ordered  that  the  defendant  A.  W.  Maxwell  pay  a  fine 
of  fifty  dollars;  and  for  the  next  refusal  to  answer  and  the 
contempt  thereby  committed,  it  is  ordered  that  the  defend- 
ant pay  a  fine  of  one  hundred  dollars;  and  for  the  third 
refusal  and  contempt  thereby  committed,  he  is  ordered  to 
pay  a  fine  of  two  hundred  dollars;  and  for  the  fourth  refusal 
and  contempt  thereby  committed,  he  is  ordered  to  pay  a 
fine  of  four  hundred  dollars;  and  for  the  fifth  refusal  and 
contempt  thereby  committed,  it  is  ordered  that  defendant 
pay  a  fine  of  five  hundred  dollars;  and  for  each  subsequent 
refusal  thereafter,  and  contempt  thereby  committed,  it  is 
ordered  that  the  defendant  pay  a  fine  of  five  hundred 
dollars  each." 

Now  if  there  was  but  one  contempt,  I  think  there  could 
be  but  one  valid  sentence;  and  that  when  the  court  adjudged 
petitioner  guilty  of  contempt  and  ordered  him  to  pay  a  fine 
of  fifty  dollars  it  exhausted  its  jurisdiction,  and  had  no 
further  power,  in  the  premises.  The  subsequent  orders 
were,  in  my  judgment,  entirely  null  and  void. 

I  am  of  the  opinion  that  the  judgment  should  be  modified 
so  as  to  conform  to  the  views  I  have  expressed. 

Earll,  J.,  concurring: 

I  concur  in  the  judgment  as  modified  by  Chie?  Justice 
Hawley. 
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Points  decided. 


[No.  739.] 

STATE  OF  NEVADA,  ex  rel.,  JOHN  PIPEE,  Eelator, 
V.  THOMAS  GEACET,  Assessor,  and  A.  J.  Mc- 
DONELL,  Auditor  of  Storey  County. 

Mandamus — Collection  op  Taxes — ^Proceeds  op  Mines. — The  collection  of 
taxes  solely  due  to  a  connt}*  is  a  question  of  public  concern  as  well  as  of 
private  iuterest,  the  collection  of  snch  taxes  involve  public  duties  and 
public  rights.  i 

Idem— Bknepicial  Interest  op  Kelator. — When  the  question  is  one  of 
public  rights,  and  the  object  of  the  writ  of  mandamus  is  to  procure  the 
enforcement  of  a  public  duty,  the  relator  is  ncit  required  to  show  that 
he  has  any  legal  or  special  interest  in  the  result;  he  is  interested,  as  a 
citizen,  in  having  the  laws  executed  and  the  right  enforced. 

Idem. — A  private  citizen  and  a  taxpayer  has  such  a  direct  and  special  inter- 
est in  the  collection  of  county  taxes  as  entitles  him  to  move  for  and 
prosecute  the  writ  of  mandamus  to  enforce  that  duty  upon  the  part  of 
public  officers. 

Mandamus  a  Civil  Bemedt.  —  The  proceeding  by  mandamus  is  a  civil 
remedy,  having  all  the  qualities  and  attributes  of  a  civil  action,  and  is 
applied  solely  for  the  protection  of  civil  rights. 

Idem— Pleadings. — The  alternative  writ  and  the  return  thereto  are  usually 
regarded  as  constituting  the  pleadings  in  proceedings  by  mandamus, 
the  writ  standing^in  the  place  of  the  complaint,  and  the  return  taking 
the  place  of  the  plea  or  answer  in  an  ordinary  action  at  law. 

Idem. — The  rule  as  declared  in  Curtis  v.  McCxdlough  (3  Nev.  202),  that  **it 
is  the  affidavit  and  not  the  writ,  which  under  our  practice  is  answered," 
referred  to  in  connection  with  (he  rule  above  stated. 

Idem— What  Facts  must  be  Shown. — To  justify  the  issuance  of  the  writ 
of  mandamus,  to  enforce  the  performance  of  an  act  by  a  public  officer, 
the  act  must  be  one,  the  performance  of  which  the  law  specially  enjoins 
as  a  duty  resulting  from  his  office,  and  an  actual  omission  upon  the 
part  of  the  officer  to  perform. 

Idem. — The  relator  must  show,  not  only  that  the  officer  has  failed  to 
perform  the  required  duty,  but  that  the  performance  thereof  is  actually 
due  from  him  at  the  time  of  the  application. 

Idem. — ^The  court  cannot  anticipate  that  a  public  officer  will  not  perform  his 
daties  within  the  time  prescribed  by  the  statute,  and  an  actual  default 
or  omission  of  duty  is  just  as  essential  a  prerequisite  to  the  issuance  of 
the  writ  as  is  the  want  of  an  adequate  remedy  in  the  ordinary  course  of 
law. 

County  Commissioners  have  no  Power  to  Release  Property  from  Tax- 
ation.— County  Commissioners  have  no  power  to  discriminate  as  to  the 
character  of  the  property  which  should  be  subject  to  taxation.  That  is 
a  question  for  the  legislature,  subject  to  the  provisions  of  the  consti- 
tution. 
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This  was  an  original  application  to  the  supreme  court  for 
a  writ  of  mandamus  to  compel  the  auditor  of  Storey  county 
to  correct  the  assessment-roll  of  the  proceeds  of  the  mines 
for  the  quarter  ending  June  30,  A.  D.  1875,  by  adding  to  the 
tax  collectible  upon  the  proceeds  of  the  mines  certain  taxes 
levied  for  school  and  railroad  bond  purposes,  and  to  com- 
pel the  assessor  of  Storey  county  to  collect  the  said  taxes 
as  other  taxes  are  collected  upon  such  proceeds  of  mines. 
The  affidavit  shows  that  on  the  fifth  day  of  April,  A.  D.  1875, 
the  board  of  county  commissioners  of  Storey  county  made 
an  order  levying  taxes  for  the  fiscal  year  a.  d.  1875.  The 
order  levying  the  tax  for  county  purposes  upon  all  the 
taxable  property  within  the  county  of  Storey,  included  the 
proceeds  of  mines  and  mining  claims.  The  order  levying 
the  tax  for  school  purposes  and  for  the  payment  of  certain 
railroad  bonds  specially  provided  that:  ''The  tax  levied  in 
this  section  does  not  include  the  proceeds  of  mines  and 
mining  claims." 

The  mine-owners  appeared  by  counsel,  and  moved  to 
quash  the  writ  upon  the  grounds  stated  in  the  opinion. 

J.  A.  Stephens  and  Mesick  &  Seeley,  for  the  motion. 

I.  Neither  the  state  nor  the  relator  is  the  * 'party  beneficially 
interested,"  or  entitled  to  bring  or  maintain  this  proceed- 
ing. (Stat.  1869,  p.  50,  sec.  6;  p.  51,  sec.  7;  Stat.  1873, 
p.  162,  sec.  13;  31organ  v.  Cree,  46  Vermont,  773.) 

In  cases  where  the  state  is  allowed  to  be  a  party  plaintiff 
in  the  relation  of  some  one,  she  is  considered  only  a  nominal 
party  and  not  the  real  party  in  interest.  {People  v.  Pacheco^ 
29  Cal.  213;  Broivers  v.  O'Brien,  2  Cart.  Ind.  E.  431;  Slak 
V.  ComWs.  Pet^ry  Co.,  5  Ohio,  502-3;  High  on  Ext.  Eem., 
sec.  430;  Moses  on  Mandamus,  194.) 

The  relator  is,  in  law,  considered  as  the  moving  party, 
and  the  real  plaintiff  or  applicant  in  the  proceeding.  The 
attorney-general  is  not  the  relator  in  any  sense  in  this  case. 
A  relator  must  always  appear  by  the  proceedings  to  be  in- 
vested with  the  character  of  a  real  party  in  interest,  or  do 
right  or  title  appears  in  him  to  commence  or  maintain  the 
proceeding. 
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The  words  of  the  statute,  defining  who  may  institute  this 
proceeding  or  apply  for  the  writ,  imply  a  limitation  and  an 
exclusion  of  all  persons  not  within  the  definition.  In 
effect,  those  words  declare  that  one  who  is  not  beneficially 
interested  shall  not  apply  for  nor  obtain  the  writ. 

The  relator  must  have  an  interest  more  specific  and  tangi- 
ble than  the  interest  which  every  taxpayer  or  citizen  has  in 
the  enforcement  of  every  statute  law.  (People  ex  rel.  County 
of  Contra  Costa  v.  Supervisors  of  Alameda  Co.,  26  Cal.  641; 
Linden  v.  Alameda  Co,,  45  Id.  6-7;  Tyler  v.  Houghton,  25 
Id.  29;  Sanger  v.  ConCrs,  of  Kennebec,  25  Maine,  296;  State 
V.  County  Judge  of  Davis  Co.,  2  Iowa,  285-6;  Wellington  v. 
Pditioners,  etc,  16  Pick.  105;  Heffnei^  v.  Ihe  Commonwealth, 
28  Penn.  112;  People  v.  Inspectors,  etc,  4t  Mich.  187; 
Si^iie  V.  Haben,  22  Wis.  667-8;  Bex  v.  Mei^chant  Tailor's  Co,, 
22Eng.  Com.  Law,  p.  40;  2  Barn.  &  Adolphus,  115;  High 
on  Ext.  Eem.,  sec.  436.) 

II.  All  the  facts  which  are  necessary  to  show  the  derelic- 
tions of  duty  on  the  part  of  respondents  and  to  entitle  the 
relator  to  the  relief  sought,  must  be  specifically  set  up  in 
the  aflS davit  or  application,  if  not  in  the  writ.  (High  on 
Ext.  Rem.,  sees.  12,  448,  450,  536,  539;  Moses  on  Mand., 
201,  202;  State  v.  McCullough,  3  Nev.  214;  Evans  v.  Job,  8 
Id.  344;  Chance  v.  Temple,  1  Iowa,  179;  Himmelman  v. 
Danos,  35  Cal.  447-8;  People  v.  Jackson,  24  Id.  632-3;  6 
Texas,  473;  39  Mo.  388;  Hall  v.  People,  57  111.  316.) 

Lewis  &  Deal,  for  Relator,  against  the  motion. 

I.  The  state  may  always  enforce  the  performance  of  their 
duty  by  public  oflScers,  and,  in  such  case,  it  is  a  party 
beneficially  interested;  especially  so  when  the  object  of  the 
writ  is  to  enforce  the  collection  of  revenue.  It  is  no  answer 
to  say  that  the  state  has  no  in  terest  in  the  tax  to  be  col- 
lected. It  may  not  have,  and  yet  it  cannot  be  said  that  the 
state  has  not  a  direct  interest  in  the  performance  of  duty  by 
every  public  officer  in  the  state.  However,  the  state  is  ben- 
eficially interested  in  the  collection  of  all  taxes,  state,  city 
and  county;  for  a  city,  as  well  as  a  county,  is  but  an  integral 
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part  of  the  state,  and  all  county  taxes  are  really  collected 
in  the  name  of  the  state,  the  same  as  its  own  taxes. 

If  the  state  have  no  interest  whatever,  then  we  claim  that 
Piper  is  a  proper  party  as  relator,  in  a  case  of  this  kind, 
which  is  brought  to  enforce  the  performance  of  a  duty  by 
a  public  officer.  (19  Wend.  56;  7  Iowa,  390;  People  v.  Hal- 
sey,  37  N.  T.  344;  36  Cal.  595;  High  on  Ext.  Eem.,  sees. 
431-32;  Moses  on  Mandamus,  197.) 

II.  The  proceeding  by  mandamus  is,  in  all  essentials,  a 
civil  action.    (State  ex  ret.  Curtis  v.  McGidlough,  3  Nev.  202; 
People  V.  Supervisors  of  San  Francisco^  27  Cal.  670;  2  Car- 
ter, Ind.  423.)     There  is  enough  in  the  petition  to  satisfy 
the  court  that  the  assessor  has  heretofore  refused  to  collect 
the  taxes  mentioned;  and  when  the  peculiar  facts  of  this 
case  are  considered,  it  seems  to  us  the  court  should  issue 
the  writ,  even  if  no  dereliction  of  duty,  with  respect  to  the 
the  particular  quarter  in  question,  be  shown.     However,  if 
we  are  wrong  in  this  particular,  then  we  claim  that  if  the 
writ  can  issue  to  the  auditor,  it  should  be  rendered  effectual 
by  also  commanding  the  assessor  to  complete  the  act,  only 
the  first  step  of  which  is  taken  by  the  auditor.     When  we 
allege  that  it  is  the  auditor's  duty  to  do  a  certain  act,  to 
wit :  extend  the  tax,  and  then  lEillege  that  he  has  refused  aud 
still  refuses  to  perform  it,  it  is  sufficient  under  any  rule  of 
pleading;  and  after  having  unqualifiedly  rejiised  to  perform 
it,  he  cannot  be  allowed  to  come  into  coi\rt  and  shield  him- 
self under  the  claim  that  he  had  still  further  time  to  do  it. 
If  he  refused,  for  the  reason  that  he  had  still  further  time, 
and  intended  to  perform  his  duty,  he  should  have  so  stated. 
The  law  presumes,  if  he  absolutely  refuses  to  do  an  act, 
and  gives  no  excuse  therefor,  that  he  does  not  intend  to  do 
it;  that  he,  in  fact,  will  not  even  in  the  future  do  so. 

III.  No  demand  is  even  necessary  when  the  writ  is  sought 
to  compel  the  performance  of  an  official  duty;  (Moses  ou 
Maud.,  125,  citing  37  Peun.  237,  277;  High  on  Ext.  Kem., 
sees.  13  and  41.) 

IV.  The  law  presumes  that  a  public  officer  has  performed 
his  duty  until  the  contrary  plainly  appears.  (4  Keyes,  N.  T. 
162;  1  Tiffany,  304;  Broome's  Maxims,  943-4;  12WheatoD, 
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G9-70;  1  Phil,  on  Ev.,  sees.  642,  598-iiote,  500-note;  23 
Cal.  114;  24  N.  T.  86;  7  N.  T.  466;  19  Johns.  345.)  And 
when  the  law  presumes  the  existence  of  a  fact,  or  that  an 
act  has  been  done,  it  need  not  be  pleaded.  (1  Chitty,  sees. 
220-21;  Stephen  on  Pleading,  1st  Ed.,  358.)  Hence,  if  the 
law  presumed  that  the  assessor  did  his  duty,  it  presumed 
that  he  delivered  the  roll  to  the  auditor  on  the  day  he  was 
required  to  do  so;  and  therefore,  under  the  authorities,  no 
allegation  that  it  was  done  was  necessary. 

By  the  Court,  Earll,  J. : 

The  first  question  presented  by  the  motion  of  respondents 
to  quash  the  alternative  writ  of  mandamus,  issued  in  this 
case,  is  whether  either  the  state  of  Nevada  or  the  relator  is 
shown,  by  the  affidavit  upon  which  the  writ  issued,  to  be 
the  party  beneficially  interested;  and  especially  whether 
either  is  so  interested  in  the  collection  of  the  railroad  bond 
tax,  mentioned  in  the  affidavit  and  writ,  as  to  be  entitled  to 
institute  this  proceeding  for  the  collection  thereof. 

By  section  448  of  the  civil  practice,  it  is  provided:  "This 
writ  shall  be  issued  in  all  cases  where  there  is  not  a  plain, 
speedy  and  adequate  remedy  in  the  ordinary  course  of  la^\r. 
It  shall  be  issued  upon  affidavit  on  the  application  of  the 
party  beneficially  interested."  It  is  contended  on  behalf 
of  respondents,  that,  inasmuch  as  the  funds  to  be  raised  by 
the  taxes  in  question  are  to  go  into  the  county  treasury  and 
to  be  disbursed  by  the  county  officers,  instead  of  going  into 
the  state  treasury  to  be  disbursed  by  state  officers,  that  the 
state  has  no  beneficial  interest  in  the  subject  matter  of  the 
application;  or,  at  least,  "has  no  other  interest  than  she 
has  in  the  enforcement  of  any  law  admittedly  passed  for  the 
exclusive  benefit  of  some  private  citizen,  or  some  private 
or  municipal  corporation." 

It  is  a  settled  rule  that  where  private  interests  only,  or 
chiefly,  are  concerned,  and  the  state  is  only  the  nominal 
party,  the  relator,  who  is  the  real  party  in  interest,  must 
show  that  he,  as  an  individual,  is  entitled  to  the  relief 
sought.  But  we  are  of  opinion  this  is  a  question  of  public 
concern  as  well  as  of  private  interest.     It  relates  to  the 
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collection  of  taxes  imposed  by  the  authority  of  public  stat- 
utes enacted  by  the  sovereign  power  of  the  state,  and  the 
money,  when  collected,  is  received  by  the  county  in  its  pub- 
lic political  capacity,  to  be  applied  by  the  officers  of  the 
county  to  the  specific  public  purposes  designated  in  the  re- 
spective statutes  which  provide  for  its  levy  and  collection. 
In  fact,  all  taxes  imposed  for  county  purposes  emanate  from 
state  authorit}',  and  the  collection  thereof  can  only  be  en- 
forced in  the  name  of  the  state.  Both  the  levy  and  collec- 
tion is  the  action  of  the  state,  operating  through  the 
instrumentality  of  its  county  organizations.  Counties  are 
but  integral  parjs  or  local  sub-divisions  of  the  state,  insti- 
tuted merely  as  means  of  government,  and  they,  and  the 
officers  thereof,  are  but  parts  of  the  machinery  that  consti- 
tute the  public  system,  and  designed  to  assist  in  the  admin- 
istration of  the  civil  government.  (2  Kent's  Com.  275. 
Mayor  &  C,  C,  of  Balto,,  Gam,  of  Brashears,  v.  Boot,  8  Md. 
95;  State  to  the  use  of  Washington  County  v.  B,  &  0.  jB.  -B. 
Co.,  12Md.436;  Mayor  of  Balto.  v.  State,  15  Md.  376;  Ham- 
ilton  County  v.  Migheb,  7  Ohio  Stat.  109.)  In  the  last  case 
cited,  Brinkerhoff,  J.,  delivering  the  judgment  of  the  court, 
states  the  distinction  between  municipal  corporations  prop- 
er and  county  organizations,  thus:  **As  before  remarked, 
municipal  corporations  proper  are  called  into  existence 
either  at  the  direct  solicitation  or  by  the  free  consent  of  the 
people  who  compose  them. 

**  Counties  are  local  subdivisions  of  a  state,  created  by  the 
sovereign  power  of  the  state,  of  its  own  sovereign  will,  with- 
out the  particular  solicitation,  consent  or  concurrent  action 
of  the  people  who  inhabit  them.  The  former  organization 
is  asked  for,  or  at  least  assented  to,  by  the  people  it  em- 
braces; the  latter  is  superimposed  by  a  sovereign  and  para- 
mount authority. 

''A  municipal  corporation  proper  is  created  mainly  for  the 
interest,  advantage,  and  convenience  of  the  locality  and  its 
people;  a  county  organization  is  created  almost  exclusively 
with  a  view  to  the  policy  of  the  state  at  large,  for  purposes 
of  political  organization  and  civil  administration,  in  matters 
of  finance,  of  education,  of  provision  for  the  poor,  of  mili- 
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tary  organization,  of  means  of  travel  and  transport,  and 
especially  for  the  general  administration  of  justice.  With 
scarcely  an  exception,  all  the  powers  and  functions  of  the 
county  organization  have  a  direct  and  exclusive  reference 
to  the  general  policy  of  the  state,  and  are,  in  fact,  but  a 
branch  of  the  general  administration  of  that  policy." 

It  therefore  follows  that  the  levy  and  collection  of  the 
taxes  in  question  involve  public  duties  and  public  rights, 
and  in  all  such  cases,  though  the  state  is  regarded  as  the 
real  party  in  interest,  it  must  necessarily  act  through  indi- 
vidual information,  by  some  public  officer  or  upon  the 
relation  of  some  private  individual.  (People  v.  Collins,  19 
Vend.  56.) 

In  this  case  the  application  is  by  a  private  citizen  and 
taxpayer  of  Storey  county,  and  it  is  contended,  by  the 
counsel  for  respondents,  that  a  private  citizen  has  no  right 
to  apply  for  the  writ  of  mandamus  to  compel  a  public 
officer  to  perform  an  omitted  duty  unless  he  shows  a  special 
interest  in  the  subject-matter  distinct  from  that  of  other 
citizens,  and  that  the  relator  fails  to  show  that  he  has  any 
other  interest  in  the  levy  or  collection  of  the  taxes  in  ques- 
tion than  that  which  every  other  resident  or  corporation 
may  have,  and  therefore  is  not  entitled  to  apply  for  or  pros- 
ecute the  writ.  Upon  this  proposition  there  is  an  irrecon- 
cilable conflict  in  the  decisions  of  the  courts  of  the  different 
states.  In  Maine,  Massachusetts,  Pennsylvania,  Michigan, 
and  California,  they  fully  support  the  position  of  respond- 
ents, and  hold  that  to  entitle  a  private  citizen  to  move  for 
and  prosecute  the  writ,  he  must  show  that  he  has  some 
private  or  special  interest  to  be  subserved,  or  some  particu- 
lar right  to  be  pursued  or  protected,  independent  of  that 
which  he  holds  in  common  with  the  public  at  large,  and 
that  "it  is  for  the  public  officers  to  apply  when  public 
rights  alone  are  to  be  subserved."  (Sanger  v.  County  Com- 
missioners of  Kennebeck,  25  Me.  291;  Heffner  v.  Common- 
wealth,  28  Pa.  108;  Wellington's  Petitioners,  IG  Pick.  87; 
People  V.  Eegenis  of  University,  4  Mich.  98;  45  Cal.  607.) 

But  we  think  the  better  and  more  reasonable  rule  is 
established  by  the  decisions  of  the  courts  of  New  York, 
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Ohio,  Indiana,  Illinois,  and  Iowa,  which  hold  the  opposite 
doctrine,  and  maintain  that  when  the  question  is  one  of 
public  right,  and  the  object  of  the  mandamus  is  to  procure 
the  enforcement  of  a  public  duty,  the  relator  is  not  re- 
quired to  show  that  he  has  any  legal  or  special  interest  in 
the  result,  it  being  sufficient  if  he  shows  that  he  is  inter- 
ested, as  a  citizen,  in  having  the  laws  executed  and  the  right 
enforced.  (People  v.  Collins^  19  Wend.  56;  Peoples,  Hahey, 
37  N.  Y.  344;  Stale  ex  rel.  Huston  et  at.,  v.  Commissioners 
of  Petry  County ^  5  Ohio,  497;  The  Couniy  of  Pike  v. 
The  State,  11  111.  202;  City  of  Ottawa  v.  The  People,  48  Id. 
233;  Hall  ex  rel.  v.  People,  52  Id.  307;  Hamilton  v.  Tlie 
State,  3  Ind.  452;  State  v.  County  Judge  of  Marshall  County^ 
7  Iowa,  186.) 

We  are,  however,  of  opinion  that  the  relator  has  a  direct 
and  special  interest  in  requiring  the  taxes  in  question  to  be 
collected,  and  even  upon  the  authority  of  the  first  of  the 
above  cited  cases,  assuming  it  to  be  the  duty  of  respondents 
to  disregard  the  order  of  the*  board  of  county  commissioners 
excepting  the  proceeds  of  mines  from  the  payment  of  the 
taxes  levied  for  school  and  railroad  bond  purposes,  to  ex- 
tend the  amount  levied  for  said  purposes  upon  the  assess- 
ment-roll of  the  proceeds  of  mines,  that  he  is  a  proper  party 
to  move  for  and  prosecute  the  writ.     The  constitution  pro- 
vides that:  **The  legislature  shall  provide  by  law  for  a  uni- 
form and  equal  rate  of  assessment  and  taxation,  and  shall 
prescribe  such  regulations  as  shall  secure  a  just  valuation 
of  all  property,  real,  personal  and  possessory,  excepting 
mines  and  mining  claims,  the  proceeds  of  which  alone  shall 
be  taxed."    It  would  seem  to  require  no  argument  to  prove 
that  if  the  proceeds  of  mines  and  mining  claims  are  exempt 
from  the  payment  of  their  relative  portion  of  the  taxes  levied 
for  school  and  railroad  bond  purposes,  that  the  ratio  of  tax- 
ation must  necessarily  be  increased  upon  other  kinds  of  tax- 
able property,  and  the  owners  thereof  would  be  compelled 
to  contribute  more  than  their  due  share  toward  the  public 
burdens,  hence  the  relator,  being  a  citizen  and  taxpayer  of 
Storey  county,  is  manifestly  interested  in  requiring  that  the 
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proceeds  of  mines  and  mining  claims  within  the  county  bear 
their  equal  and  just  proportion  of  the  taxes  imposed. 

The  remaining  question  to  be  considered  relates  to  the 
sufficiency  of  the  affidavit  upon  which  the  application  for 
the  mandamus  was  founded.  It  is  contended  on  behalf  of 
respondents  that  the  affidavit  does  not  state  facts  sufficient 
to  authorize  the  issuance  of  the  alternative  writ,  or  to  make 
it  peremptory. 

It  is  claimed  on  the  part  of  respondents  that  to  authorize 
the  issuance  of  the  alternative  mandamus,  or  to  make  it 
peremptory,  it  was  incumbent  upon  the  relator  to  set  forth 
specifically,  in  his  affidavit  or  application,  all  the  facts 
which  are  necessary  to  show  the  dereliction  or  omission  of 
duty  on  the  part  of  respondents,  and  to  entitle  the  relator 
to  the  relief  which  he  seeks. 

We  do  not  understand  the  counsel  for  the  relator  as  contro- 
verting this  well  settled  legal  proposition,  but  they  insist 
that,  notwithstanding  the  facts  are  to  be  specifically  set 
forth  as  claimed  by  respondents,  yet  the  proceeding  by 
mandamus  is,  nevertheless,  "in  all  essentials,  a  civil  action," 
and  that  the  sufficiency  of  the  affidavit  is  to  be  determined 
by  the  rule  prescribed  by  the  civil  practice  act  of  this  state 
governing  pleadings  in  ordinary  civil  actions,  and,  there- 
fore, the  facts  stated  are  to  be  liberally  construed. 

Although  the  remedy  by  mandamus  is  prosecuted  in  the 
name  of  the  state  upon'  individual  relation  or  information, 
and  instituted  for  the  purpose  of  enforcing  the  due  perform- 
ance of  official  duty,  and  is  said,  '*to  partake  somewhat  of  a 
criminal  nature,"  yet  the  proceeding  is  uniformly  declared 
by  the  courts  to  be  **a  civil  remedy  having  all  the  qualities 
and  attributes  of  a  civil  action,"  and  is  applied  solely  for 
the  protection  of   civil  rights.     (High's  Ex.   Eem.,   sees. 
8,  430;  Moses  on  Mandamus,  14,  194;  Brower  v.  O'Brien^  2 
Carter,  423;  McBane  et  al.  v.  The  People,  50  111.  503;  The 
State  ex  rel.  Byers  v.  Bailer/,  County  Judge,   7  Iowa,  391; 
Judd  V.  Driver,  1  Kan.  456.)     Besides,  in  this  state,  the 
proceeding  by  mandamus  is  provided  for  by,  and  consti- 
tutes a  part  of,  the  provisions  of  the  civil  practice  act,  and 
section  37,  which  declares  that:  **A11  the  forms  of  pleadings 
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in  civil  actions,  and  the  rules  by  which  the  sufficiency  of 
the  pleadings  shall  be  determined,  shall  be  those  prescribed 
by  this  act,"  manifestly  refers  to  the  pleadings  in  cases  of 
mandamus  as  well  as  to  the  pleadings  in  other  actions  or 
proceedings  provided  for  by  the  act. 

The  alternative  writ  and  the  return  thereto  are  usually 
regarded  as  constituting  the  pleadings  in  proceedings  by 
mandamus — the  writ  standing  in  the  place  of  the  declara- 
tion or  complaint,  and  the  return  taking  the  place  of  the 
plea  or  answer  in  an  ordinary  action  at  law.  This  court, 
however,  in  the  case  of  Curtis  v.  McCuUough  (3  Nev.  202), 
declared  that  ''it  is  the  affidavit,  and  not  the  writ,  which 
under  our  practice  is  answered."  If  this  is  a  correct  view 
of  the  practice  under  the  statute  of  this  state,  it  follows  that 
the  affidavit  upon  the  writ  issues,  and  the  allegations  of 
which  are  to  be  answered,  is  to  be  regarded  in  the  nature 
of  the  complaint  in  an  ordinary  civil  action.  But  whether 
it  is  the  affidavit  or  the  writ  which  the  statute  requires  to 
be  answered,  there  can  be  no  doubt  that,  for  the  purposes 
of  this  motion,  the  affidavit  performs  the  office  of  a  com- 
plaint, and  the  sufficiency  thereof  is  alone  to  be  considered. 
(Civil  Pr.  Act,  sec.  456.) 

The  question,  therefore,  recurs  whether  the  affidavit,  con- 
sidered in  the  nature  of  a  complaint  in  an  ordinary  civil 
action,  and  tested  by  the  rule  prescribed  by  the  practice 
act,  states  facts  sufficient  to  entitle  the  relator  to  the  relief 
which  he  seeks. 

Section  39  of  the  act  declares  that  the  complaint  shall 
contain  **a  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language."  This  provision 
of  the  act  is  uniformly  construed  by  the  courts  to  mean  thafc 
the  plaintiff  must  set  forth  in  his  complaint,  specifically, 
every  fact  in  an  issuable  form,  which  is  necessary  to  estab- 
lish his  right  of  action,  or  which,  if  admitted  to  be  true,  or 
not  denied  by  the  defendant,  will  enable  the  court  to  grant 
the  relief  sought.  (1  Van  Santvoord's  PI.  215-16,  and  author- 
ities cited.)  It  is  true,  section  70  of  the  act  requires  that, 
for  the  purpose  of  determining  the  eflfect  of  a  pleading,  "its 
allegations  shall  be  liberally  construed,  with  a  view  to  sub- 
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stantial  justice  between  the  parties."  The  effect  of  this  sec- 
tion, in  our  opinion,  is  correctly  stated  in  1  Van  Santvoord's 
Pleadings,  774,  where  it  is  said:  ''Although  the  section  in 
question  may  be  in  some  sense  a  rule  to  determine  the  suflS- 
cieDcy  of  the  pleadings,  yet  it  applies  merely  to  the  construc- 
tiou  of  the  language  and  the  terms  used,  and  has  no  reference 
to  the  question  of  the  sufficiency  of  the  facts  or  matters  of 
substance.  It  is  to  be  applied,  as  was  the  rule  under  the 
old  system,  mainly  where  words  are  equivocal  and  terms 
and  expressions  are  capable  of  different  meanings." 

Applying  these  principles  and  rules  of  construction  to 
the  affidavit  under  consideration,  it  seems  quite  clear  to  us 
that  the  facts  therein  presented  are  insufficient  to  justify 
the  court  in  awarding  the  peremptory  mandate  against  either 
of  the  respondents. 

Section  447  of  the  civil  practice  act  provides  that  the 
the  writ  may  be  issued  **to  any  inferior  tribunal,  corpora- 
tion, board,  or  person  to  compel,  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty  resulting  from  an 
office,  trust,  or  station." 

The  principle  on  which  the  writ  of  mandamus  is  issued 
at  common  law  is  well  settled  by  the  authorities,  and  this 
provision  of  the  statute  seems  to  be  but  a  legislative  recog- 
nition of  the  common  law  rule.  To  justify  the  issuance  of 
the  writ  to  enforce  the  performance  of  an  act  by  a  public 
officer,  two  things  must  concur:  the  act  must  be  one  the 
performance  of  *' which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,"  and  an  actual  omission  on  the  part 
of  the  respondent  to  perform  it.  It  is  incumbent  on  the  re- 
lator to  show,  not  only  that  the  respondent  has  failed  to  per- 
form the  required  duty,  but  that  the  performance  thereof 
is  actually  due  from  him  at  the  time  of  the  application. 
(Tap.  on  Hand.,  10;  Comrnrs  of  Fublic  Schools  v.  County 
Comnirs  of  A,  Co.,  20  Md.,  449;  State  v.  Carney,  3  Kan. 
88;  State  v.  Burbank,  22  La.  An.  298;  State  v.  Dubddet,  24 
La.  An.  16.) 

The  rule  which  is  to  govern  the  issuance  of  the  writ 
is  clearly  indicated  in  High's  Ext.  Leg.  Kem.,  sec.  12,  where 
it  is  said:  \' Mandamus  is  never  granted  in  anticipation  of 
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a  supposed  omission  of  duty,  however  strong  the  presump- 
tion may  be  that  the  persons,  whom  it  is  sought  to  coerce  by 
the  writ,  will  refuse  to  perform  their  duty  when  the  proper 
time  arrives.  It  is,  therefore,  incumbent  upon  the  relator 
to  show  an  actual  omission  on  the  part  of  the  respondent  to 
perform  the  required  act,  and  since  there  can  be  no  such 
omission  before  the  time  has  arrived  for  the  performance  of 
the  duty,  the  writ  will  not  issue  before  that  time.  In  other 
words,  the  relator  must  show  that  thd  respondent  is  actually 
in  default  in  the  performance  of  a  legal  duty  then  due  at  his 
hands,  and  no  threats  or  predetermination  can  take  the 
place  of  such  default  before  the  time  arrives  when  the  duty 
should  be  performed,  nor  does  the  law  contemplate  such  a 
degree  of  diligence  as  the  performance  of  a  duty  not  yet 
due." 

This  proceeding  relates  to  the  duties  of  the  respondents 
in  respect  to  the  assessment  and  collection  of  the  tax  on 
mines  for  the  quarter  ending  June  30,  1875.  By  section  2 
of  the  act  entitled  ''An  act  providing  for  the  taxation  of 
mines"  (Stat.  1871,  87),  it  was  the  duty  of  respondent  Gra- 
cey, as  assessor  of  Storey  county,  to  prepare  and  complete 
Lis  assessment-roll  for  said  quarter,  on  or  before  the  second 
Monday  of  August  following.  And  by  the  provisions  of 
section  107  of  the  general  revenue  act  (Comp.  L.,  3219), 
he  was  required  to  attach  his  certificate  thereto,  and  deliver 
the  same,  together  with  the  sworn  or  affirmed  statements 
provided  for  by  the  first  of  the  above-mentioned  acts,  to  the 
county  auditor,  ''who  shall  examine  said  assessment-roll, 
and  asisertaiu  that  the  assessments  therein  entered  comply 
with  the  sworn  or  affirmed  statements  relating  thereto." 
This  section  further  provides:  "And  in  case  of  the  neglect 
or  refusal  of  any  person,  firm,  corporation,  association,  or 
company,  to  give  the  statement,  as  herein  provided,  that 
that  fact  is  noted  as  heretofore  provided,  he  shall  then 
proceed  to  extend  on  such  quarterly  assessment-roll,  the 
taxes,  as  provided  in  this  act,  on  the  proceeds  of  mines. 
He  shall  add  up  the  columns  of  valuation,  as  set  down  in 
the  assessment-roll,  and  shall  prepare  a  statement  (which 
shall  be  under  oath)  of  the  total  number  of  tons  of  ore, 
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quartz  or  mineral,  bearing  gold  and  silver,  listed  upon  said 
assessment-roll,  the  total  value  thereof,  the  total  amount  on 
which  the  taxes  were  levied,  and  the  total  amount  of  taxes 
on  the  same,  which  statement  he  shall  immediately  forward 
to  the  controller  of  the  state."  Section  108  provides :  *  *  After 
adding  the  columns  of  valuation  and  extending  the  taxes,  as 
provided  in  the  preceding  section,  the  county  auditor  shall 
attach  his  certificate  thereto,  and  shall,  on  or  before  the 
fourth  Mondays  in  February,  May,  August  and  November 
in  each  year,  deliver  the  assessment-roll  for  the  preceding 
quarter  respe^otively,  to  the  county  assessor  for  collection, 
and  shall  charge  the  assessor  with  the  full  amount  of  taxes 
levied." 

It  will  thus  be  seen  that  extending  or  entering  the  amount 
of  the  tax  levied  for  any  purpose  on  the  assessment-roll  of 
the  proceeds  of  mines,  is  no  part  of  the  duties  enjoined 
upon  the  assessor,  and  as  the  only  omission  of  duty  alleged 
against  the  respondent  Gracey  is  that  "he  did  not  and  will 
not  correctly  assess  or  return  the  total  amount  of  tax  due 
from  the  mines  in  his  district,  the  county  of  Storey,"  it  is 
evident  that  neither  the  state  nor  the  relator  has  any  legal 
cause  of  complaint  against  him.  It  is  true,  the  form  of  the 
assessment-roll  prescribed  in  section  2  of  the  act  of  1871, 
contains  the  heading  of  a  column  for  extending  the  total 
amount  of  the  taxes  levied;  but  when  the  section  is  read  in 
connection  with  sections  107  and  108,  and  section  16  of  the 
general  revenue  act,  it  is  apparent  that  that  column  is  de- 
signed for  the  auditor,  and  not  for  the  assessor. 

It  is,  however,  very  clear  that  the  board  of  county  com- 
missioners of  Storey  county  possessed  no  power  to  discrim- 
inate as  to  the  character  of  the  property  which  should  or 
should  not  be  subject  to  taxation.  That  is  a  question  for  the 
legislature,  subject  to  the  provisions  of  the  constitution.  It 
is  therefore  apparent  that  the  order  of  the  board  excepting 
the  proceeds  of  mines  from  the  operation  of  the  levy  of 
the  taxes  in  question,  was  a  mere  nullity;  and  although  it 
was  the  plain  duty  of  the  respondent  McDonell,  as  auditor, 
to  disregard  said  order  and  to  enter  or  extend  the  taxes  thus 
levied  upon  said  assessment-roll,  yet  he  was  not  in  default. 
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or  guilty  of  any  omission  of  official  duty  at  the  time  of  tLe 
institution  of  this  proceeding,  the  statute  expressly  giving 
him  until  the  fourth  Monday  (23d),  of  the  month  in  which 
to  perform  his  duty  in  that  regard. 

It  is  insisted,  however,  on  the  part  of  the  relator,  that  the 
alternative  writ  was  properly  granted  against  the  auditor 
and  should  be  made  peremptory,  notwithstanding  the  time 
allowed  by  the  statute  for  extending  the  taxes  in  question 
had  not  expired  when  this  proceeding  was  instituted.  The 
argument,  in  substance,  is  that  unless  the  writ  issues  before 
the  expiration  of  the  designated  time,  the  remedy  by  man- 
damus is  lost  to  the  people;  that  it  would  then  be  too  late, 
because  the  assessment-roll  would  be  in  the  hands  of  the 
assessor,  and  the  auditor  not  having  authority  to  require  a 
re-delivery  thereof,  would  be  unable  to  perform  the  required 
act;  and  inasmuch  as  the  writ  will  not  lie  to  compel  the  per- 
formance of  an  act  which  the  respondent  is  powerless  to 
perform,  there  would  be  no  adequate  remedy  against  him. 

It  is  true,  the  statute  authorizes  the  issuance  of  the  writ 
*'in  all  cases  where  there  is  not  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law;"  and  it  may  be, 
as  the  counsel  for  the  relator  suggest,  that  if  the  assessment- 
roll  is  delivered  to  the  assessor  before  the  tax  is  extended 
thereon,  that  the  auditor  would  not  have  the  power  afterwards 
to  recall  it  for  the  purpose  of  making  the  required  exten- 
sion.   The  court,  however,  cannot  anticipate  that  the  auditor 
will  not  perform  his  duty  within  the  time  prescribed  by  the 
statute,  and  an  actual  default  or  omission  of  duty  is  just  as 
essential  a  prerequisite  to  the  issuance  of  the  writ  as  is  tbe 
want  of  an  adequate  remedy  in  the  ordinary  course  of  law. 
The  principle  which  has  for  many  years  governed  the  ad- 
ministration of  the  law  of  mandamus  in  England,  has  been 
uniformly  adopted  by  the  courts  in  the  United  States,  both 
federal  and  state,  and  we  are  satisfied  that  the  statute  of  this 
state  is  but  a  legislative  recognition  of  the  law  as  thus  ad- 
ministered; and  in  the  language  of  Crozier,  0.  J.,  in  the 
case  of  TJie  State  ex  rel.  Price  v.  Carney  et  ol.,  supra:  "The 
court  has  taken  some  pains  to  find  a  case  in  which  the  writ 
was  allowed  before  the  time  at  which  the  law  required  the 
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act  to  be  performed  had  elapsed;  and  althougli  the  examin- 
ation has  extended  to  all  the  books  likely  to  throw  light 
upon  the  subject  within  our  reach,  no  such  case  has  been 
found,  nor  has  one  such  been  cited  by  counsel.  On  the  con- 
trary, we  have  found  an  unbroken  current  the  other  way." 

We  are,  therefore,  of  opinion  that  the  application  for  the 
mandamus  in  this  case  was  premature,  and  for  that  rea- 
son must  be  dismissed  as  against  both  of  the  respondents. 
This  conclusion  renders  it  tinnecessary  to  consider,  or  at 
least  to  express  any  opinion  in  respect  to  the  other  ques- 
tions presented  or  discussed  in  the  briefs  of  counsel,  and  wo 
do  not  desire  to  be  understood  as  expressing  any  opinion 
w^hatever  upon  them.  It  is  therefore  ordered  that  the  alter- 
native writ  and  proceeding  be  dismissed. 
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THE  HUMBOLDT  MILL  AND  MINING  COMPANY, 
Appellant,  v.  W.  E.  TEEET,  JOHN  A.  FEIEND, 
L.  E.  DOAN  AND  EICHAED  NASH,  Sheriff,  Ee- 

SPONDENTS. 

FoBM  OP  Judgment. — ^The  sufficiency  of  the  writing,  claimed  to  h^e  a  judg- 
ment, should  always  be  tested  by  its  substance  rather  than  its  form. 

Idem — Judgment  op  Conpession. — ^Where  a  statement  and  affidavit  of  con- 
fession authorizing  the  entry  of  judgment  was  filed  with  the  clerk  and 
the  clerk  copied  the  statement  and  affidavit  in  the  judgment  book  and 
added:  "Judgment  entered  April  14,  a.  d.  1874:  Attest,  J.  H.  Job,  clerk," 
and  indorsed  the  same  on  the  back  of  the  statement:  iZe/cZ,  that  this 
constitutes  a  valid  judgment.     (Beatty,  t7.,  dissenting,) 

Idem. — ^The  statement  and  indorsement  as  entered  in  the  judgment  book  was 
evidently  intended  as  a  determination  of  the  rights  of  the  j)arties  to  tho 
confession,  and  it  clearly  shows  in  intelligible  language  the  relief  granted. 

Idem — CiiEBK's  Duties,  Ministebial. — In  proceedings  under  the  statute 
authorizing  a  judgment  by  confession  there  is  no  suit,  no  recovei*y  or 
adjudication.  The  statute  expressly  authorizes  the  clerk  to  enter  the 
judgment.  The  clerk  is  not  invested  with  any  judicial  functions.  It  is 
his  duty  to  enter  a  judgment  and  he  can  only  enter  such  a  judgment  as 
the  parties  themselves  have  expressly  authorized  by  their  statement. 

Idem — AuTHoairy  to  Enteb  Jugdmknt. — The  authority  to  enter  the  judg- 
ment is  derived  from  the  statute  and  the  statement.  The  words  •*  judg- 
ment entered,"  must  be  considered  in  connection  with  the  statement. 
The  statement  with  the  indorsement  and  entry  of  the  clerk,  with  suffi- 
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Argument  for  Appellant. 

cient  certainty,  exhibits  the  partiefl,  the  subject-matter,  and  the  result, 
and  substantially  complies  -with  the  proyisions  of  the  statute,  1  Gomp. 
L.  1422.  {Beattpf  «/.,  dissenting.) 
Idem — Effect  of  Entey  of  Judgment. — The  entry  of  the  judgment,  as  made 
by  the  clerk,  is  a  final  determination  of  the  rights  of  the  parties,  and 
"would  be  a  bar  to  any  suit  that  might  be  brought  upon  the  promissory 
note  or  indebtedness  mentioned  in  the  statement  of  confession. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Bobert  M.  Clarke  and  M,  S.  Bonni/ieldf  for  Appellant. 

I.  There  was  no  valid  or  sufficient  judgment  entered  by 
the  clerk  upon  the  statement  of  confession.  There  was  no 
judgment  entered  upon  the  statement.  There  was  no  judg- 
ment entered  in  the  judgment  book.  There  was  no  judg- 
ment roll.  (1  Comp.  Laws,  sees.  1208,  1264,  1420-22; 
Freeman  on  Judgments,  sees.  47,  50-52;  3  Clark,  474,  480; 
3  Wis.  362-4;  39  III.  9-13;  20  Ala.  298;  13  How.  Pr.  289; 
3  Or.  406-411;  54111.  189.) 

II.  The  court  has  jurisdiction  to  restrain  the  sale  of  ap- 
pellant's property  on  execution,  although  there  be  no  valid 
judgment  to  support  the  execution,  because  if  the  sale 
were  consummated  and  the  sheriffs  deed  executed,  the 
purchaser  would  acquire  such  an  adverse  claim  as  would 
lay  the  foundation  of  an  action  in  equity  to  determine  it. 
(Civ.  P.  Act,  sec.  256;  Scorpion  S.  M.  Co,  v.  MarsanOy  10 
Nev.  370.) 

One  of  the  principal  grounds  of  equity  jurisdiction  is 
the  prevention  of  suits  at  law  or  in  equity,  and  the  preven- 
tion of  costs  and  expenses.  "Wherever  a  suit  might  result 
from  the  act  complained  of,  if  equity  did  not  interfere  to 
prevent  it,  equity  will  interfere.  {High  on  Injunctions,  sec. 
147;  7  Vesey,  Jr.,  413-415;  46  111.  122.) 

The  deed  of  the  sheriff,  upon  the  sale  on  the  execution 
of  the  respondents  would  have,  of  course,  the  same  effect 
as  if  the  deed  were  executed  directly  by  Ginaca  and  Gintz; 
and  if  placed  upon  record  it  would  naturally  create  doubts 
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as  to  the  yalidity  as  against  the  judgment  creditors,  of  the 
previous  transfer  to  the  appellant. 

Such  deed  is  calculated  to  create  uneasiness  in  the  ap- 
pellant, and  to  awaken  suspicions  in  others  of  the  existence 
of  concealed  defects  in  the  title,  and  must  thus  tend  to  de- 
preciate the  value  of  the  property  in  the  market,  and  to 
embarrass  the  owner  in  its  sale  or  use  as  security.  Against 
the  casting  of  a  shade  in  this  way  upon  its  title,  is  not  ap- 
pellant entitled  to  the  preventive  remedy  by  injunction? 
{V.  S.  Bank  v.  Schidiz,  2  Ham.  471;  Norton  v.  Beaver*  et  al,^ 
5  Ham.  179.) 

Must  not  the  judgment  be,  entered  in  court,  and  is  it  not 
the  judgment  of  such  court?  (Civ.  Pr.  Act,  sec.  361;  4 
Kan.  294.) 

J.  B.  Marshally  for  Respondent. 

I.  The  judgment  is  good  as  between  Terry,  Friend  and 
Doan,  and  Ginaca  &  Gintz,  and  the  plaintiff  in  this  suit  not 
being  a  creditor  of  Ginaca  &  Gintz,  cannot  attack  or  set 
aside  the  judgment  on  the  grounds  of  defects  or  fraud  in 
the  statement  or  judgment.  (Lee  v.  Figg,  37  Cal.  328.) 
Ginaca  &  Gintz,  the  defendants,  in  the  statement  and  con- 
fessed judgment  are  not  parties  to  this  action.  They  make 
no  complaint  against  the  statement  or  judgment.  The 
plaintiff  in  this  suit  having  no  interest  in  the  confessed  judg- 
ment, except  so  far  as  the  judgment  lien  affects  its  property 
purchased  of  Ginaca  &  Gintz,  subsequent  to  the  judgment 
by  confession,  and  as  appears  by  the  complaint  in  this  ac- 
tion, with  full  knowledge  of  the  lien  of  said  judgment,  can- 
not interfere  with  the  judgment  confessed  by  Ginaca  & 
Gintz.  (Mamnery.  Smith,  27  Cal.  651;  Freeman  on  Judg., 
2d  ed.,  sec.  512.) 

II.  The  acts  of  fraud  on  which  the  charge  is  based  are  not 
specified,  and  for  that  reason  the  complaint  is  not  sufficient. 
{Sanple  v.  Hagar,  27  Cal.  163;  Kent  v.  Snyder,  30  Cal.  666; 
Castle  V.  Bader,  23  Cal.  75;  Meelcei*  v.  Hairis,  19  Cal.  278.) 

III.  If  the  judgment  is  void  because  of  irregularities  of 
the  clerk  in  entering  it,  an  injunction  to  restrain  its  enforce- 
ment cannot  be  granted.     The  remedy  is  by  application  to 
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the  district  court  to  quash  the  execution.     (Sanchez  v.  Car- 
riaga,  31  Cal.  170;  Logan  v.  HiUegass,  16  Cal.  200.) 

IV.  If  the  clerk  erred  as  to  form  in  entering  the  judg- 
ment by  confession  the  remedy  is  by  appeal.  A  bill  in 
equity  to  set  aside  the  judgment,  and  enjoin  execution  and 
sale,  cannot  be  sustained.  (Freeman  on  Judg.,  2d.  ed., 
sees.  487,  532-34;  Hunter  v.  Boole,  17  Cal.  418;  Comstoch  v. 
Clemens,  19  Id.  77;  ChipmauY.  Bowman,  14  Id.  157;  Bond 
V.  Pacheco,  30  Id.  530.) 

V.  The  judgment  described  in  the  complaint  is  a  good 
and  valid  judgment.  (1  Comp.  Laws,  sec.  1208;  Freeman 
on  Judg.,  2d  ed.,  sees.  2,  48-51,  129;  Kramei'  v.  Redman,  9 
Iowa,  114;  Gregory  v.  Nelson,  41  Cal.  278;  PerJcins  v.  Sierra 
Nevada  S.  M.  Co.,  10  Nev.  405;  Hempstead  y.  Drummond,  1 
Pin.  Wis.  535.) 

VI.  The  judgment  as  entered  shows  the  parties,  the  mat- 
ter in  dispute,  and  the  result.  **The  form  is  immaterial." 
(Freeman  on  Judg.  sees.  47-55;  Lyyich  v.  Kelly,  41  Cal.  232; 
Feller  y.^Mtdlmer,  2  John.  181;  Gains  v.  Belts,  2  Doug. 
Mich.  99;  Barrett  v.  GatTagan,  16  Iowa,  47;  Anderson  v. 
Kimhrough,  5  Cold.  Tenn.  260;  Elliott  v.  Morgan,  3  Harr. 
Del.  216;  Moore's  Ex'rs.  v.  Lnnney,  3  Harr.  28;  Rogers  etal, 
V.  Gosnell,  51  Mo.  468;  44  N.  T.  376;  Shepard  v.  McNiel, 
38  Cal.  72;  Hamilton  v.  Ward,  4  Tex.  360.) 

By  the  Court,  Hawley,  C.  J. : 

This  action  was  instituted  by  appellant  to  enjoin  the  sale 
of  certain  property  purchased  by  it  from  J.  Ginaca  and  A. 
Gintz,  which  the. respondent  Nash,  as  sheriflf,  was  proceed- 
ing to  sell  under  and  by  virtue  of  a  writ  of  execution,  issued 
upon  a  judgment  obtained  by  respondents,  Terry,  Friend 
and  Doane,  against  said  Ginaca  and  Gintz,  prior  to  the  sale 
of  the  property  to  appellant,  upon  the  ground  tljiat  said  re- 
spondents had  no  valid  judgment  against  said  Ginaca  and 
Gintz. 

Respondents  interposed  a  demurrer  to  the  complaint, 
upon  the  ground  that  it  did  not  state  facts  suflScient  to  con- 
stitute a  cause  of  action.  The  court  sustained  the  demur- 
rer, and  gave  judgment  in  favor  of  respondents  for  their 
costs. 
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1.  The  judgment  obtained  against  Ginaca  and  Gintz  was 
a  judgment  by  confession.  It  is  admitted  that  the  state- 
ment and  affidavit  of  confession,  authorizing  the  entry  of 
judgment,  conform  in  every  respect  to  the  provisions  of  sec- 
tion 360  of  the  civil  practice  act.     (1  Comp.  L.  1421.) 

The  clerk  copied  the  statement  and  affidavit  in  the  judg- 
ment book,  and  added  these  words:  **  Judgment  entered, 
April  14,  A.  D.  1874.  Attest  J.  H.  Job,  clerk,"  and  indorsed 
the  same  on  the  back  of  the  statement.  Ai>pellant  contends 
that  this  is  not  a  judgment.  The  statute  which  authorizes 
a  judgment  by  confession  to  be  entered  without  action,  and 
requires  a  statement  in  writing  to  be  made,  signed  by  the 
defendant  and  verified  by  his  oath,  declares  that:  "The 
statement  shall  be  filed  with  the  clerk  of  the  court  in  which 
the  judgment  is  to  be  entered,  who  shall  indorse  upon  it 
and  enter  in  the  judgment  book  a  judgment  of  such  court 
for  the  amount  confessed,  with  ten  dollars  costs.  The 
judgment  and  affidavit,  with  the  judgment  indorsed,  shall 
thereupon  become  the  judgment  roll.'*     (1  Comp.  L.  1422.) 

It  is  the  usual  practice  of  clerks  in  entering  the  judgment 
to  refer  to  the  statement  and  affidavit,  and  then  to  use  the 
formal  words:  It  is,  therefore,  by  reason  of  the  law  and 
the  premises  considered  that  said  plaintiff  *  *  do  have 
and  recover  of  and  from  said  defendant  *  *  the  said 
sum  of  *  *  etc.,  and  such  a  practice  ought,  for  obvious 
reasons,  to  be  encouraged  and  commended.  There  is,  how- 
ever, no  special  form  absolutely  necessary.  The  sufficiency 
of  the  writing  claimed  to  be  a  judgment  should  always  be 
tested  by  its  substance  rather  than  its  form.  **If  it  appears 
to  have  been  intended  by  some  competent  tribunal  as  the 
determination  of  the  rights  of  the  parties  to  an  action,  and 
shows  in  intelligible  language  the  relief  granted,  its  claim 
to  confidence  will  not  be  lessened,  by  a  want  of  technical 
form,  nor  by  the  absence  of  .language  commonly  deemed 
especially  appropriate  to  formal  judicial  records.  The 
entry  of  a  judgment,  like  every  other  composition,  should 
be  comprised  of  those  words  which  will  express  the  idea 
intended  to  be  conveyed  with  the  utmost  accuracy.  It 
should  also  be  a  model  of  brevity,  and  should  contain  no 
unnecessary  directions."     (Freevian  on  Judgments,  sec.  47.) 

Vol..  XI— 16. 
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Applying  these  rules  to  this  case,  is  not  the  statement 
and  indorsement,  as  entered  in  the  judgment  book,  a  judg- 
ment? We  think  it  is.  It  was  evidently  intended  as  a 
determination  of  the  rights  of  the  parties  to  the  confession, 
and  it  clearly  shows  in  intelligible  language  the  relief 
granted.  The  statement  is  signed  by  Giuaca  &  Gintz,  and 
concisely  states  the  facts  out  of  which  the  indebtedness, 
from  them  to  Terry,  Friend,  and  Doan,  arose;  the  amount 
of  such  indebtedness;  and  the  fact  that  they  had  executed 
and  delivered  to  said  parties  a  promissory  note  for  said 
amount,  a  copy  of  which  is  set  out  in  the  statement.  It 
then  authorizes  '*the  entry  of  judgment  on  said  note  against 
us  and  in  favor  of  W.  E.  Terry,  John  A.  Friend,  and  L.  E. 
Doan,  in  the  sum  of  four  thousand  six  hundred  and  fifty 
($4,650)  dollars  in  United  States  gold  coin,  and  that  said 
judgment  draw  interest  from  date  until  paid  at  the  rate  of 
one  and  one-half  (IJ)  per  cent,  per  month,  payable  in  like 
gold  coin/' 

We  are  of  the  opinion  that  the  legal  effect  of  the  entry 
and  indorsement  made  by  the  clerk  is  the  same  as  if  the 
clerk  had  indorsed  on  the  back  of  the  statement,  and  entered 
in  the  judgment  book,  a  formal  judgment  in  strict  compliance 
with  the  provisions  of  the  statute.     In  proceedings  under 
the  statute,  authorizing  a  judgment  by  confession,  there  is  no 
suit,  no  recovery  or  adjudication.     {Bhjdenhurg  v.  NoHkrop, 
13  How.  Pr.  290.)     The  statute   expressly  authorizes  the 
clerk  to  enter  the  judgment.     The  clerk  is  not  invested  with 
any  judicial  functions.     **He  cannot  call  the  parties  before 
him  and  adjudicate  or  pass  upon  their  rights."     (Hempstead 
V.  Drumnumd,  1  Wis.  636.)     His  duties  are  purely  minis- 
terial.    He  has  nothing  to  consider,  order,  adjudge  or  de- 
cree.    It  is  his  duty  to  enter  a  judgment;  and  he  can  only 
enter  such  a  judgment  as  the  parties  themselves  have  ex- 
pressly authorized  by  their  statement.     In  judgments  by 
confession,  as  in  judgments  by  default:  "The  statute  di- 
rects the  judgment.     The  clerk  acts  as  the  agent  of  the 
statute,  in  writing  out  and  filing  its  judgment  among  the 
records  of  the  court.''     (Freeman  on  Judgments,  sec.  129.) 
The  form  of  the  judgment  is  not  material.     If  it  contains 
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the  substance  required  by  law,  it  is  sufficient.  {Stowers  v. 
Milledge  et  oL  1  Iowa,  150;  Ban^ett  v.  Garragan,  16  Iowa, 
48.) 

At  common  law,  judgments  are  defined  as  **  the  sentence 
of  the  law,  pronounced  by  the  courtupon  thematter  contained 
in  the  record."  (3  Blackstone  Com.  395.)  Our  statute 
gives  the  following  definition:  "A  judgment  is  the  final  de- 
termination of  the  rights  of  the  parties  in  the  action  or  pro- 
ceeding." (1  Comp.  L.  1208.)  For  further  definitions,  see 
Pei'kiiis  V.  Sierra  Nevada  8,  M.  Co,,  (10  Nev.  411,)  and  the 
authorities  there  cited. 

The  judgment  must  accord  with,  and  be  warranted  by  the 
pleadings.  The  facts  need  not  necessarily  be  recited  in  the 
judgment.  {Hamilton  v.  Wardy  4  Tex.  360;  Elliott  w,  Mor- 
gan, 3  Harrington,  Del.  316;  Shepard  v.  dlcNeil,  38  Cal.  73.) 
The  reasons  announced  by  the  court  to  sustain  its  decision, 
and  the  award  of  execution  often  contained  in  the  record, 
constitute  no  part  of  the  judgment,  (Freeman  on  Judgments, 
sec.  2)  which  should  always  be  but  a  simple  sentence  of  the 
law  upon  the  ultimate  facts  admitted  by  the  pleadings  or 
found  by  the  court.  (Gregory  v.  Nelson,  41  Cal.  282.)  The 
statute  does  not  prescribe  any  form  for  the  entry  of  a  judg- 
ment. It  simply  provides  that :  *  *  The  clerk  shall  keep  among 
the  records  of  the  court  a  book  for  the  entry  of  judgments, 
to  be  called  the  ''judgment  book,"  in  which  each  judgment 
shall  be  entered,  and  shall  specify  clearly  the  relief  granted, 
or  other  determination  of  the  action."     (1  Corap.  L.  1264.) 

In  Ordinary  v.  McClure,  Johnson,  J.,  in  delivering  the 
opinion  of  the  court,  said:  **In  the  absence  of  any  statutory 
or  other  positive  regulation,  each  department  of  the  judi- 
ciary must  be  left  to  adopt  and  pursue  its  own  formula  in 
its  proceedings,  because  neither  of  them  has  the  power  to 
prescribe  in  these  matters  for  the  others.  With  respect  to 
matters  of  substance,  there  are  certain  requisites  however, 
which  equally  apply  to  every  jurisdiction,  and  without 
'which  legal  proceedings  would  be  useless  and  unnecessary. 
In  addition  to  the  ordinary  circumstances  of  time  and  place, 
they  should,  for  the  most  obvious  reasons,  exhibit  the  par- 
ties, the  subject-matter  in  dispute,  and  the  result.     These 
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facts  being  ascertained,  the  legal  consequences  follow  of 
course,  whatever  may  be  the  phraseology  used."  (1  Bailey, 
S.  Car.  Law.,  8.)  This  case,  and  the  general  principle  it 
enunciates,  has  been  frequently  quoted  with  approval. 

Freeman,  in  his  work  on  judgments,  after  mentioning  the 
fact  that  the  authorities  are  not  altogether  consistent,  says: 
*'I  think,  however,  that  from  the  cases,  this  general  state- 
ment may  be  safely  made:  That  whatever  appears  upon  its 
face  to  be  intended  as  the  entry  of  a  judgment,  will  be  re- 
garded as  suflSciently  formal  if  it  show:  First.  The  relief 
granted;  and,  Second.  That  the  grant  was  made  by  the 
court  in  whose  records  the  entry  is  written.  In  specifying 
the  relief  granted,  the  parties  of  whom  and  for  whom  it  is 
given,  must,  of  course,  be  suflSciently  identified."    (Sec.  50.) 

In  the  case  under  consideration  the  authority  to  enter 
the  judgment  is  derived  from  the  statute  and  the  statement, 
and  we  are  of  opinion  that  the  statement,  the  indorsement, 
and  entry  of  the  clerk,  with  sufficient  certainty  exhibits  the 
parties,   the  subject-matter,  and  the   result.     It  substan- 
tially complies  with  the  provisions  of  the  statute  in  specify- 
ing clearly  **the  relief  granted,"  and  in  intelligible  language 
gives  the  **  determination  of  the  action."    The  judgment  is 
entered  in  accordance  with  the  recitals  in  the  statement  of 
confession.     The  words  judgment  entei^ed  must  be  considered 
in  connection  with  said  statement.     What  judgment  then  is 
entered?    Is  it  not  the  one  authorized  by  the  statement? 
The  only  reasonable,  fair  and  legal  construction  to  be  given 
to  the  entries,  as  made  by  the  clerk  in  the  judgment  book,  is 
that  the  judgment  entered  is  in  favor  of  the  plaintiffs,  Terry, 
Friend  and  Doan,  and  against  the  defendant,  Ginaca  &  Gintz, 
for  the  sum  of  $4650,  with  interest  thereon  at  the  rate  of 
one  per  cent,  per  month.     This  is  the  only  judgment  that  is 
authorized  by  the  statement,  and  it  is  the  legitimate  con- 
clusion that  naturally  and  regularly  follows  from  the  prem- 
ises of  law  and  fact.     The  entry  is  a  final  determination  of 
the  rights  of  the  parties,  and  would  be  a  bar  to  any  suit  that 
might  be  brought  upon  the  promissory  note  or  indebted- 
ness mentioned  in  the  statement  of  confession.     (Johnson  v. 
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GilleU,  52  111.  360;  Fdtet^  v.  MuUinei^  2  John.  181;  Gaines 
V.  Belts,  2  Doug.,  Mich.  100;  Lt/ucIi  v.  Kelley,  41  Cal.  232.) 

There  usually  is,  and  ought  always  to  be,  sufficient  per- 
sonal pride  to  induce  the  clerks  of  the  district  courts  to 
keep  their  records  in  some  regular  and  appropriate  manner; 
but  courts  have  seldom  held,  and,  in  our  opinion,  ought 
never  to  hold,  that  a  slight  departure  from  the  established 
and  approved  form  of  entering  an  order  or  judgment  would 
invalidate  all  subsequent  proceedings,  when  upon  the  face 
of  the  entry  made  by  the  clerk,  the  substance  of  the  order, 
or  judgment,  is  clearly  manifest.  While  it  is  true  that  the 
language  of  the  judgment  in  this  case  is  not  in  harmony 
with  the  approved  forms  in  general  use,  and  is  not  such  as 
purely  technical  rules  require,  nor  such  as  clerks  skilled  in 
their  duties  would  be  apt  to  use;  yet  we  are  of  the  opinion 
that  upon  the  reason  and  justice  of  the  law,  as  well  as  the 
rules  established  by  decided  cases,  the  essential  attributes, 
the  substance  of  a  judgment  exists,  and  that  the  record,  as 
made  by  the  clerk,  must  be  considered  and  treated  as  a 
valid  judgment. 

The  clerk  having  made  the  proper  entries  of  the  judg- 
ment under  the  appropriate  heads  in  the  docket  kept  by 
him,  the  judgment  became,  and  was,  a  valid  lien  upon  the 
property  purchased  by  appellant  (1  Comp.  L.,  1267),  and 
the  sheriff  was  authorized  to  sell  the  same  under  and  by 
virtue  of  the  writ  of  execution  issued  upon  said  judgment. 

The  judgment  of  the  district  court  is  affirmed. 

• 
Beatty,  J.,  dissenting: 

I  think  the  complaint  in  this  action,  properly  construed, 
presents  a  case  materially  different  from  that  stated  in  the 
opinion  of  the  court;  but  as  counsel  on  both  sides  have 
assumed  in  the  argument  that  the  clerk  did  copy  the  state- 
ment and  affidavit  of  Giuaca  &  Gintz,  with  his  indorsement 
thereon,  into  the  judgment-book,  and  did  make  sufficient 
entries  in  the  judgment-docket,  it  is  perhaps  allowable  to 
decide  the  case  upon  that  assumption,  more  especially  as  it 
is  probably  in  accordance  with  the  actual  facts  outside  of 
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tlio  record.     Even  upon  the  assumption  of  those  facts,  how- 
ever, I  dissent  from  the  opinion  and  judgment  of  the  court. 

There  is  no  doubt  that  the  statement  and  aflSdavit  of 
Ginaca  &  Gintz  were  sufficient  to  authorize  a  judgmtot  in 
favor  of  Friend  and  Terry:  and  that  the  entry  of  judg- 
ment for  the  amount  confessed,  and  the  other  acts  to  be 
performed  by  the  clerk  thereupon  were  purely  ministerial. 
It  was,  nevertheless,  essential,  in  my  opinion,  that  they 
should  be  performed.  A  judgment-lien,  if  not  the  creature 
of  the  statute,  is  at  least  dependent  for  its  acquisition  upon 
compliance  with  statutory  provisions,  and  it  does  not  attach 
until  the  prescribed  steps  have  been  taken. 

The  docketing  of  a  judgment  is  a  purely  ministerial  func- 
tion, yet  no  one  would  contend  that  an  undocketed  judg- 
ment constitutes  a  lien  of  itself.  To  my  mind  there  is,  in 
this  respect,  no  diflference  between  a  failure  to  docket  and 
a  failure  to  enter  a  judgment;  or,  if  there  is  any  difference, 
the  failure  to  docket  would  seem  to  be  the  slighter  omis- 
sion of  the  two.  The  judgment  is  the  principal  thing;  the 
docketing  is  an  incident.  Each  may  be  essential,  but  it  is 
the  judgment  which  lies  at  the  foundation  of  the  right. 
The  docketing  merely  imparts  constructive  notice  of  the 
existence  of  the  judgment;  and  it  might  be  held,  without 
any  violation  of  the  spirit  of  the  statute  certainly,  that 
actual  notice  of  its  existence  would  dispense  with  the  dock- 
eting. 

The  court,  however,  holds  that  in  this  case  there  was  a 
substantial  compliance  with  the  statute.  I  do  not  think  so. 
•The  first  thing  the  clerk  was  required  to  do  upon  the  filing 
of  the  statement  and  affidavit  was  to  indorse  thereon  a 
**  judgment"  for  the  amount  confessed,  with  ten  dollars 
costs,  and  then  to  enter  that  judgment  in  the  judgment- 
book.  (Comp.  Laws,  sec.  1422.)  The  word  ''judgment*' 
has  a  meaning  as  certain  as  the  word  ''horse,"  and  the 
statute  is  explicit  (Sec.  1264)  that  it  shall  specify  clearly 
the  relief  granted,  or  other  determination  of  the  action." 
Then  unless  the  words  "judgment  entered  April  14,  A.D. 
1874,"  come  up  to  this  definition  of  a  judgment — and  clearly 
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tliey  do  not — there  was  no  compliance  with  tbe  first  require- 
ment of  the  law. 

As  to  the  entry  in  the  judgment-book,  that  is,  in  my 
opinion,  equally  insufficient.  It  should  have  been  a  copy 
of  a  judgment  indorsed  on  the  statement  and  affidavit.  In- 
stead of  that  it  is  a  copy  of  a  statement  and  affidavit  them- 
selves, and  of  an  indorsement  which  is  no  judgment.  It  is 
true  that,  by  reading  the  statement  and  affidavit,  we  can 
arrive,  by  a  process  of  construction,  at  a  knowledge  of  what 
the  judgment  ought,  to  have  been,  and  so  we  could  have 
done  if  the  words  ''judgment  entered,"  etc.,  had  not  been 
indorsed.  It  is  no  com'pliance  with  the  law,  however,  to 
copy  into  the  judgment-book,  papers  from  which  a  lawyer 
can  infer  a  judgment.  The  sentence  of  the  law  must  be 
written  out,  and  according  to  the  rule  quoted  from  Free- 
man by  the  court,  it  must  show  what  relief  is  granted,  to 
whom  and  from  whom.  It  will  not  do,  where  a  case  has 
been  tried,  to  make  a  copy  of  the  pleadiings  and  verdict  ancl 
stop  there;  or,  in  case  of  a  default,  to  copy  the  complaint, 
summons,  proof  of  service,  and  note  of  the  default,  and 
stop  there. 

In  still  another  essential  particular  the  clerk  failed  to 
comply  with  the  law.  It  was  necessary  for  him  to  make 
and  file  a  judgment-roll  before  docketing  the  judgment* 
He  made  no  judgment-roll,  and  the  materials  of  such  a  roll 
have  never  had  an  existence.  It  must  consist  of  the  statement 
and  affidavit,  **  with  the  judgment  indorsed."  (Section  1422.) 
But  there  never  was  any  judgment  indorsed  on  the  state- 
ment, and  consequently  there  was  no  roll  and  could  be  none. 
In  the  opinion  of  the  court  it  seems  to  be  assumed  that  the 
existence  of  a  roll  was  not  essential;  but  I  think  otherwise^ 
The  allegations  in  the  complaint  amount  to  this:  There  is 
no  judgment  unless  the  words  "judgment  entered," etc., 
indorsed  on  the  statement,  amount  to  a  judgment.  The  de- 
murrer confesses  the  truth  of  that  allegation,  and  the  ques- 
tion presented  is  exactly  the  same  as  would  arise  if  these 
papers  had  been  offered  in  evidence  upon  an  issue  of  nid 
tiel  record.  Upon  that  issue  it  is  said  the  judgment-roll  is 
the  exclusively  admissible  evidence.    Why?    Because  it  is 
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in  the  roll  that  the  judgment  exists.  I  know  of  but  one  case 
in  which  it  has  been  held  that  evidence  of  the  existence  of 
a  judgment  is  to  be  found  outside  of  the  judgment-roll — 13 
Minnesota,  46. 
J  In  several  cases  referred  to  by  Freeman  (section  87),  it  is 
held  that  the  omission  of  the  mere  clerical  duty  of  tacking 
together  the  papers  comprising  the  judgment-roll  does  not 
invalidate  the  judgment,  but  in  all  of  them  it  is  said  or  as- 
sumed that  the  materials  of  such  a  roll  must  have  had  an 
existence.  Here  the  objection  is  that  something  essential 
to  the  roll  never  did  exist. 

The  statute  seems  to  recognize  the  necessity  of  a  judg- 
ment-roll for  the  purpose  of  creating  a  lien;  for  the  clerk  is 
directed  to  file  the  roll  first  and  then  docket  the  judgment. 
(Sections  1266,  1267.)  If  there  is  io  be  a  lien  without  a 
roll  it  would  certainly  have  been  more  reasonable  to  direct 
the  docketing  to  be  done  before  filing  the  roll,  as  an  execu- 
tion may  be  issued  immediately  upon  the  entry  of  judgment 
(Section  1272;  34  Cal.  614);  for  the  making  up  of  a  roll  is  a 
work  of  time,  and  in  the  matter  of  priority  of  liens  hours, 
and  even  minutes,  may  be  of  the  greatest  consequence. 

It  is  no  argument  to  say  that  a  party  ought  not  to  be  de- 
prived of  a  right  by  the  neglect  of  a  clerk  to  perform  his 
clerical  duty.    There  is  no  right  antecedent  to  a  compliance 
with  the  statute.     No  right  is  taken  away  by  a  failure  to 
comply;  the  party  simply  fails  to  acquire  a  right  which  Le 
can  only  enjoy  upon  condition  of  compliance.    It  is  his  busi- 
ness to  see  that  the  clerk  performs  his  duty,  and  the  law 
affords  him  the  means  of  enforcing  its  performance. 
J         The  respondents  make  several  other  points  which  amount 
j     substantially  to  this:  that  even  if  there  was  no  judgment 
the  plaintiff  must  fail,  because  it  has  not  alleged  that  the 
sum  docketed  as  a  judgment  was  not  deducted  from  the 
price  paid  by  it  for  the  land  described  in  the  complaint.   In 
support  of  this  proposition  they  cite  the  case  of  Marriner  v. 
Smith  (27  Cal.  652).     But  that  case  does  not  sustain  them, 
for  there  it  was  admitted  that  there  wa^  a  judgment  against 
the  grantor  of  the  lands  valid  upon  its  face  and  duly  dock- 
eted at  the  date  of  the  conveyance.     The  grantees  asked  to 
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Iiave  that  judgment  set  aside  upon  the  ground  that  it  had 
been  fraudulently  obtained.  But  the  court  held  that  that 
was  a  question  exclusively  between  the  grantor  and  the 
judgment-creditor;  and  as  to  the  lien  of  the  judgment  they 
said:  As  this  was  a  subsisting  lien  at  the  date  of  your  pur- 
chase, of  which  you  had  notice,  it  is  to  be  presumed  that 
the  amount  of  the  judgment  was  deducted  from  the  price 
paid  by  you  for  the  land.  Here,  on  the  contrary,  the  ques- 
tion is  whether  there  was  a  lien.  If  there  was,  there  is  an. 
end  of  the  case;  if  there  was  not,  there  was  nothing  to  be 
considered  in  fixing  the  price  of  the  land.  There  is  no  rea- 
son for  holding  that  a  party  is  bound  to  negative  a  fact 
when  there  is  no  ground  for  presuming  its  existence. 

The  foregoing  views  appear  to  me  to  be  sustained  by  the 
following  cases:  (3  Clarke,  Iowa,  480-1;  13  How.  Pr.  290; 
50  HI.  13;  3  Wise.  364-5;  20  Ala.  300.)  I  think  the  judg- 
ment should  be  reversed. 


[No.  754.] 

CHABLES  W.  JONES,  Administrator  of  the  Estate  of 
W.  JESSUP,  Kespondent,  v.  E.  S.  GAMMANS, 
Appellant. 

Objeotions  to  Books  op  Account — When  New  Tbial  should  be  Granted.— 
Where  the  only  objection  made  to  the  books  of  account,  when  ofifered  in 
eyidence,  was  that  the  defendant  oould  not  testify  as  to  the  entries  in 
his  books  after  the  death  of  the  party  charged,  and  where  the  court,  in 
deciding  the  case,  held  that  said  books  were  improperly  kept,  and  ex- 
cluded the  entries  in  the  book  as  evidence:  Ileldt  that  inasmuch  as  the 
objection  made  was  untenable,  and  the  defendant  never  had  any  notice, 
until  after  his  motion  for  a  new  trial  hud  been  overruled,  that  the  evi- 
dence he  had  relied  upon  had  been  rejected  for  any  other  reason  than 
because  it  was  deemed  incompetent,  a  new  trial  should  be  granted. 

Idem. — The  case  must  stand  or  fall  upon  the  correctness  or  incorrectness  of 
the  ruling  as  it  was  originally  made  and  announced,  and  as  the  book  was 
before  the  court  sitting  as  a  jury,  it  was  error  in  the  court  to  treat  it  as 
not  evidence. 

Idem — Objections,  when  waived. — All  objections  to  the  competency  of  the 
book  as  testimony,  except  the  one  stated,  were  waived,  and  there  was  a 
virtual  admission  that  any  appearances  in  the  book  itself,  affecting  its 
competency,  were  susceptible  of  explanation. 
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Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  are  stated  in  the  opinion. 

Robert  M,  Clarice,  for  appellant. 

I.  At  common  law,  and  before  the  statute  made  parties 
to  the  action  competent  witness  in  their  own  behalf,  a  party 
was  competent  to  prove  his  books  of  original  entry.     {Star- 

'He  on  Ev.,  9  Ed.  129,  and  note  1;  8  Watts,  77;  14  Cal. 
673-74.)  This  rule  is  in  no  sense  changed  by  the  statute. 
The  statute  does  not  restrict,  but  extends  the  rule  and  en- 
largos  the  cases  in  which  parties  may  testify.  (Comp. 
Laws,  sec.  1437-1440;  Keech  v.  Cowles,  admr.,  34  Iowa, 
259-261.) 

II.  The  court  erred  in  excluding  the  book  for  objections 
which  were  not  suggested  by  the  plaintiflf,  in  refusing  the 
book  for  the  reason  that  it  appeared  to  have  been  improp- 
erly kept.  The  defendant  was  entitled  to  have  the  objec- 
tions to  the  competency  of  the  evidence  clearly  stated  at 
the  time,  that  he  might  remove  them  by  proper  explan- 
ations. He  could  have  explained  the  erasures,  etc.  (1 
Smith's  Lead.  Cases,  pp.  525,  532;  8  Metcalf,  270;  Sharon 
V.  Mhmock,  6  Nev.  377,  382-83.) 

W.  M.  Boardman  and  Haydon  &  Cain,  for  respondent. 

I.  The  court  will  not  grant  a  new  trial  on  the  ground  of 
insufficiency  of  evidence  to  justify  the  decision  and  judg- 
ment of  the  court,  because  the  statement  does  not  purport 
to  contain  all  the  evidence  in  the  cause.  {Lihhy  v.  Dalian, 
9  Nev.  23;  Sherwood  \.  Sissar,  5  Nev.  349.) 

II.  We  deny  the  proposition  that  the  book  of  account, 
being  admitted  for  the  consideration  of  the  jury  or  a  court 
sitting  as  a  jury,  was  conclusive  evidence,  and  that  the 
court  was  under  the  obligation  to  place  full  and  entire  re- 
liance on  its  entries. 

The  judge  or  jury  must  draw  their  own  conclusions  from 
an  inspection  of  the  book,  the  fairness  or  unfairness  of  the 
book  from  its  appearance,  the  time  and  manner  of  making 
the  entries,  whether  any,  and  what  evidence  has  been  given 
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to  corroborate  the  charges;  all  these  are  proper  subjects 
for  the  due  consideration  of  the  judge  or  jury.  (Cowen's 
Treaiiaey  2  vol.  1435;  Caldwell  v.  McDermot,  17  Cal.  465; 
1  Smith's  Lead.  Cases,  528-532.)  And  when  the  party, 
whose  estate  is  sought  to  be  charged  bj  a  book  of  accounts 
is  **dead,"  extreme  caution  should  be  used  and  exercised 
by  a  court  in  determining  its  weight  and  its  credibility, 
and  other  evidence  in  corroboration  of  the  charges,  should 
in  such  cases  be  given  as  far  as  possible.  {Lloyd  v.  Lloyd, 
1  Eedfield,  399.) 

III.  Whether  before  the  court  by  the  consent  of  plaintiflf, 
or  upon  a  good  foundation  being  laid  for  its  introduction  as 
evidence,  it  was  still  only  prima  facie  evidence,  to  be  en- 
tirely rejected,  if  the  court  found  sufficient  cause  therefor. 
It  is  not  claimed  by  appellant  that  the  court  erred  for  want 
of  cause  in  rejecting  the  book,  but  that  the  court  erred  in 
rejecting  it  under  any  and  all  circumstances,  showing  that 
it  was  not  entitled  to  credit,  **  because  plaintiff  did  not 
make  that  objection,"  but  relied  upon  another  objection. 
We  hold  that  although  our  reason  for  asking  its  rejection 
was  wrong,  yet,  if  it  was  properly  rejected  by  the  court,  it 
is  immaterial  for  what  reason. 

IV.  The  entries  referred  to  were  offered  in  evidence  to 
prove  "payments"  by  defendant  to  deceased  in  his  life- 
time, and  were  not  admissible  for  that  pui-pose.  (Imne 
V.  Wortendyke,  2  E.  D.  Smith,  374.) 

By  the  Court,  Beatty,  J. : 

In  this  case,  plaintiff  sues  to  recover  a  sum  of  about 
twenty-five  hundred  dollars,  claimed  to  have  been  due  to 
his  intestate  for  services  rendered,  goods  sold,  money 
loaned,  etc.  Defendant,  by  his  answer,  admits  an  original 
indebtedness  of  about  seventeen  hundred  dollars,  but  pleads 
a  number  of  counter-claims,  and  demands  judgment  for  a 
balance  which  he  claims  to  be  due  to  himself. 

On  the  trial,  which  was  by  the  court,  plaintiff  failed  to 
prove  any  indebtedness  beyond  that  admitted  iu  the  answer. 
The  defendant,  upon  his  part,  proved  by  the  testimony  of 
disinterested  witnesses,  items  of  his  account  against  the  de-^ 
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ceased,  amounting  to  about  eight  hundred  and  forty  dollars. 
To  prove  the  other  charges,  which  were  for  cash  payments 
to  deceased,  and  to  third  parties  for  him,  board,  washing, 
nursing,  ranching  stock,  etc.,  aggregating  upwards  of  a 
thousand  dollars,  thQ  defendant  offered  in  evidence  a  book 
of  accounts,  which  he  testified  was  a  book  of  original  en- 
tries, kept  by  himself,  containing  a  particular  account  of 
all  his  business  transactions. 

The  only  objection  made  by  the  plaintiff  to  the  admission 
of  this  book  in  evidence  was  "on  the  ground  that  the  book 
was  excluded  under  our  statute,  that  the  defendant  could 
not  testify  as  to  his  books  of  original  entries  after  the  death 
of  the  party  charged.  That  it  was,  in  effect,  permitting  de- 
fendant to  testify  to  matters  which  had  occurred  between 
deceased  and  defendant  preceding  the  death  and  in  the  life- 
time of  the  deceased." 

Upon  this  objection  the  court  reserved  its  decision,  which 
,was  not  announced  until  the  findings  were  filed,  in  which  it 
was  incorporated  as  follows:  **XI.  That  the  book  of  de- 
fendant, purporting  to  contain  the  accounts  between  the  de- 
ceased and  this  defendant,  is  improperly  kept,  and  that  it  ap- 
pears from  the  inspection  of  the  said  book  itself,  that  it  is 
not  a  proper  book  to  be  admitted  in  evidence  as  showing  the 
state  of  the  accounts  between  the  said  W.  Jessup,  deceased, 
and  this  defendant,  and  for  that  reason  ought  to  be  excluded, 
and  the  entries  therein  are  not  evidence  in  this  cause." 

This,  although  included  among  the  findings  of  fact,  can- 
not be  regarded  in  any  other  light  than  as  the  ruling  of  the 
court  upon  the  point  reserved  for  its  decision;  audit  shows 
clearly  that  the  court  excluded  the  evidence  on  the  ground 
of  incompetence.  If  this  was  an  error,  it  falls  under  the 
head  of  "errors  in  law  occurring  at  the  trial,"  and,  as  the 
defendant,  in  his  motion  for  a  new  trial,  took  the  earliest 
opportunity  of  objecting  to  it,  he  must  be  deemed  to  have 
excepted  to  the  ruling  when  it  was  made.  That  the  ruliug 
was  prejudicial  to  the  defendant,  if  erroneous,  cannot  bo 
doubted,  for  the  result  of  it  was  that  he  received  no  credit 
for  any  charge  supported  by  the  evidence  of  the  book  alone, 
and  the  plaintiff  had  judgment  for  a  balance  of  seven  hun- 
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died  and  fifty-nine  dollars.  The  defendant  appeals  from 
the  judgment  and  the  order  overruling  bis  motion  for  a  new 
trial,  which  was  based,  among  other  grounds,  upon  error 
of  the  court  in  excluding  his  book  of  accounts.  As  that 
point  is,  in  our  opinion,  decisive  of  the  case,  it  is  the  only 
one  which  we  will  consider. 

The  respondent  concedes  that  the  objection  which  was 
made  to  the  admission  of  the  book  in  evidence,  was  unten- 
able, but  he  seeks  to  sustain  the  judgment  and  order  ap- 
pealed from,  upon  the  ground  indicated  by  the  district 
judge  in  his  order  overruling  the  motion  for  a  new  trial; 
that  is  to  say,  upon  the  ground  that  the  book  of  accounts 
bore  such  evidences  of  fraud  upon  its  face  as  to  be  totally 
unworthy  of  credit.  His  argument  seems  to  be  this:  that 
although  it  may  have  been  error  to  exclude  the  book  upon 
the  ground  of  incompetency,  the  error  was  not  prejudicial 
to  the  defendant,  because,  if  the  judge,  upon  inspection  of 
the  book,  concluded  that  it  was  incompetent  evidence  on 
account  of  its  fraudulent  appearance,  he  must  necessarily, 
acting  as  a  jury,  have  rejected  it  as  totally  incredible,  and 
that,  in  fact,  he  did  reject  it  for  that  reason,  as  is  shown  by 
his  order  denying  the  motion  for  a  new  trial. 

It  is  no  doubt  true  that  appearances  of  fraud  on  the  face 
of  an  account  book  affect  its  credibility  no  less  than  its 
competency,  and  if  this  book  had  been  weighed  and  con- 
sidered as  evidence  and  then  denied  any  credit  on  account 
of  such  appearances,  and  the  defendant  informed  of  the 
ground  of  its  rejection  before  his  motion  for  a  new  trial,  he 
might  have  had  no  ground  of  complaint.  We  have  not  ex- 
amined the  original  book,  although  by  agreement  of  the 
parties  it  is  to  be  treated  as  a  part  of  the  record  in  this 
court,  and  produced  for  inspection  if  desired.  It  may  be 
in  the  eyes  of  a  jury  feh  de  se.  But  even  if  that  is  so,  the 
answer  to  respondent's  argument  is  that  appellant's  motion 
for  a  new  trial  was  addressed  to  the  case  as  it  then  stood, 
and  as  it  then  stood,  it  appeared  that  the  court  had  rejected 
the  account  book  as  incompetent,  and  had  refused  to  treat 
it  as  evidence  in  the  case.  The  proper  ground  of  his  mo- 
tion was,  therefore,  an  allegation  of  error  of  law,  whereas. 
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if  the  book  had  been  treated  as  evidence,  but  discredited, 
he  might  have  moved  upon  some  other  ground,  which  would 
have  given  him  an  opportunity  of  explaining  its  apparent 
discrepancies.  The  terms  of  the  ruling  of  the  court  below 
do  not  indicate  that  the  book  was  rejected  on  account  of 
fraudulent  appearances,  and  it  would  be  more  readily  in- 
ferred from  the  expressions  "improperly  kept"  and  **not  a 
proper  book,"  that  the  fault  found  with  it  was  that  it  was 
kept  like  a  ledger,  for  instance,  instead  of  a  book  of  orig- 
inal entries.  The  defendant,  therefore,  never  had  any 
notice,  actual  or  inferential,  until  after  his  motion  for  a  new 
trial  had  been  overruled,  that  the  evidence  he  relied  on  had 
been  rejected  for  any  other  reason  than  because  it  was 
deemed  incompetent;  and  it  would  be  most  unjust  to  him 
to  sustain  the  order  of  the  district  court  on  the  ground  now 
relied  upon.  It  must  stand  or  fall  upon  the  correctness  or 
incorrectness  of  the  ruling  as  it  was  originally  made  and 
announced,  and  as  to  that  question,  the  whole  ground  seems 
to  be  covered  by  the  admission,  in  his  argument,  by  coun- 
sel for  respondent,  that  **the  book  was  before  the  court 
sitting  as  a  jury,  by  consent  ofplaindf"  If  it  was  evidence 
before  the  court  by  consent  of  plaintiff,  it  was  certainly 
eri'or  in  the  court  to  treat  it  as  not  evidence.  (Sherwood  v. 
Sissa,  5  Nev.  354-5.)  In  the  case  just  cited,  the  point  de- 
termined was  very  similar  to  that  presented  in  this  case. 
The  questions  whether,  independent  of  our  statute  permit- 
ting parties  to  be  witnesses  in  their  own  behalf,  books  of 
account  are  admissible  as  evidence  in  favor  of  the  party 
who  has  kept  them,  and,  if  so,  to  what  extent,  were  not 
decided;  but  it  was  held  that  being  admitted  without  ob- 
jection they  become  evidence,  and  are  to  be  weighed  and 
taken  for  what  they  are  worth.  The  decision  in  that  case 
covers  this,  and  it  is  perhaps  unnecessary  to  go  further.  It 
may  be  added,  however,  that  the  respondent  concedes  that 
the  strongest  authority  supports  this  rule:  That  books  of 
original  entry,  on  proper  foundation  being  laid  by  the  oath 
of  the  party  who  has  kept  them,  are,  independent  of  our 
statute,  competent  evidence  to  prove,  "prima  facie,  services 
rendered  and  goods  delivered  and  their  values.     But  he 
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denies  that  they  are  competent  to  prove  cash  payments 
either  to  the  party  charged,  or  to  third  persons  on  his 
account;  and  he  says  many  of  the  charges  in  the  defend- 
ant's book  were  for  such  payments.  We  do  not  decide 
tliese  questions,  as  they  are  not  presented  by  the  case  be- 
fore us.  Even  according  to  the  rule  above  stated,  the 
charges  in  the  book  for  board  and  washing  and  nursing  and 
stock-ranching  were  competent  evidence;  and  if  received 
and  credited,  would  have  largely  reduced  the  judgment. 

Our  decision,  however,  goes  upon  the  ground  that  all  ob- 
jections to  the  competency  of  the  testimony,  except  the  one 
stated,  were  waived  (Sharon  v.  Minnoch^  6  Nev.  382),  and 
there  was  a  virtual  admission  that  any  appearances  in  the 
book  itself,  affecting  its  competency,  were  susceptible  of 
explanation.  (1  Smith's  L.  0.,  525-532;  8  Metcalfe,  270.) 

The  judgment  and  order  appealed  from  are  reversed  and 
cause  remanded. 


[No.  778] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  EPHRAIM 

PICKETT,  Appellant. 

Attempt  to  Commit  Kapk — Consent  op  Fkmalk. — An  attempt  to  commit 
rupe  does  not  constitute  an  assault  when  the  female  actually  consents  to 
what  is  done,  whether  she  be  within  the  age  of  twelve  years  or  not.. 

Idem. — An  assault  is  a  necessary  ingredient  of  eveiy  rape  or  attempted  rape, 
but  it  not  a  necessary  ingredient  of  the  crime  of  carnally  knowing  a 
child  under  the  age  of  twelve  years  with  or  without  her  consent,  which 
under  the  statute  of  this  state  is  also  called  rape. 

Idem — As  an  assault  implies  force  and  resistance,  the  crime  of  *' carnally 
knowing  a  child,  etc.,"  may  be  committed,  or  at  least  attempted,  with- 
out an  assault,  if  there  is  actual  consent  on  the  part  of  the  female. 

Idem. — ^There  can  be  no  assault  upon  a  consenting  female,  although  there 
may  be  what  the  statute  designates  a  rape. 

Ioi.M. — By  virtue  of  the  provisions  of  the  statutes  of  this  state,  (Comp. 
Laws,  sections  2464  and  2037)  the  defendant  might  have  been  convicted 
of  an  "attempt  to  commit  rape,"  even  if  the  child  consented  to  all  he 
did,  but  it  was  error  to  instruct  the  jury  that  he  could  under  such  cii*- 
cumstauces  be  convicted  of  ** assault  with  intent  to  commit  rape." 

Appeal  from  the  District  Court  of  tlie  Fifth  Judicial  Dis- 
trict, Lander  County. 
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The  facts  are  stated  in  the  opinion. 
T.  W.  IV,  DavieSy  for  Appellant, 
M.  S.  Bomiifieldy  also  for  Appellant. 

J.  R  Kiiirell,  Attorney-General,  for  Respondent. 

The  point  upon  which  the  case  was  decided,  was  not  dis- 
cussed in  the  brief  filed  by  the  attorney-general. 

I.  The  verdict  and  judgment  are  against  law,  because  th'^ 
testimony  shows  that  the  girl  consented  to  what  was  done,  if 
anything  by  the  defendant.  To  bring  the  case  within  the 
statute,  there  must  have  been  not  only  an  intent  to  commit 
a  rape,  but  that  intent  must  have  been  manifested  by  an 
assault  upon  the  person  intended  to  be  ravished.  The 
statute  requires  both  ingredients,  and  we  can  dispense  with 
neither.  An  assault  implies  force  upon  one  side,  and  re- 
pulsion, or  want  of  assault,  upon  the  other.  *  ¥r  * 
**An  assaidt  upon  a  consenting  female,  old  or  young,  is  a 
contradiction  in  terms,  a  legal  impossibility."  Although 
the  child  is  incapable  of  giving  a  legal  consent,  yet  if  she 
give  an  ax^tual  consent  there  can  be  no  assault,  {Smith  v. 
T/ie  State,  12  Ohio,  466;  O'Meara  v.  Staie,  17  Ohio,  519; 
Eeg  V.  Read  et  at.,  2  Carr.  &  Kind.  386;  Reg  v.  Read  et  cr?., 
1  Den.  Cr.  Cas.  377,  also  note  on  p.  379;  Reg  v.  Martin,  9 
C.  <fe  P.  213;  Reg  v.  Mei^edlth,  8  C.  &  P.  589;  2  Bish.  Cr. 
Law,  sec.  930,  and  cases  cited. 

By  the  Court,  Beatty,  J. : 

One  of  the  assignments  of  error  in  this  case  is,  in  our 
opinion,  well  founded.  The  defendant  was  indicted  for 
rape,  and  convicted  of  an  assault  with  intent  to  commit 
rape.  His  motion  for  a  new  trial  was  overruled,  and  he 
was  sentenced  to  fourteen  years'  imprisonment.  The  evi- 
dence adduced  at  the  trial  showed  that  the  object  of  the 
supposed  assault  was  a  female  under  the  age  of  twelve 
years,  and  in  submitting  the  case  to  the  jury,  the  court 
among  other  things  charged  them  as  follows:  "If  the  fe- 
male is  under  the  age  of  twelve  years,  she  is  deemed  in- 
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capable  of  consenting  to  any  carnal  intercourse,  and  the 
legal  presumption  that  any  such  carnal  knowledge  is  for- 
cible and  against  her  vnW  is  conclusive.  If  the  jury  believe 
from  tbe  evidence  that  the  defendant  is  oyer  fourteen  years 
of  age,  and  that  the  girl  known  as  Cal'oline  Davis  is  under 
the  age  of  twelve  years,  and  at  the  time  and  place  charged 
in  the  indictment,  the  defendant  did  have  carnal  knowledge  of 
her  by  penetrating  her  body,  he  is  guilty  of  rape.  *  *  But 
if  the  jury  believe  that  the  defendant  attempted  to  commit 
a  rape  and  failed  to  effect  a  penetration,  as  above  described, 
they  should  find  a  verdict  of  guilty  of  an  assault  with  the 
intent  to  commit  rape."  To  the  giving  of  this  charge  the 
defendant  excepted ;  and  he  argues  that  it  was  erroneous, 
for  this  reason :  that,  the  jurj  was  thereby  instructed  that 
upon  proof  of  an  unsuccessful  attempt  to  have  carnal  knowl- 
edge of  the  girl,  he  might  be  convicted  of  an  assault  to  com- 
mit rape,  although  everything  he  did  was  with  her  actual 
consent — the  law  being,  as  he  contends,  that  an  attempt  to 
commit  rape  can  never  constitute  an  assault  when  the  fe- 
male actually  consents  to  what  is  done,  whether  she  be 
within  the  age  of  twelve  years  or  not. 

When  the  proposition  was  stated  on  the  oral  argument 
of  the  case,  I  was  strongly  inclined  to  consider  it  unten- 
able, and  to  hold  that  the  charge  of  the  district  judge  was 
correct;  but  after  examining  the  cases  relating  to  the  sub- 
ject, I  am  convinced  that  the  weight  of  reason  and  authority 
is  on  the  side  of  the  appellant. 

The  common  law  definition  of  rape  is  **  the  carnal  knowl- 
edge of  a  woman  forcibly  and  against  her  will."  (4  Blacks. 
Com.,  210.)  The  same  definition  is  adopted  by  our  statute. 
(Comp.  Laws,  sec.  2350.)  Under  this  definition,  an  assault 
is  a  necessary  ingredient  of  every  rape,  or  attempted  rape. 
But  it  is  not  a  necessary  ingredient  of  the  crime  of  carnally' 
knowing  a  child  under  the  age  of  twelve  years,  with  or 
without  her  consent,  which  is  defined  in  the  latter  part  of 
the  section,  and  which  is  called  '*  rape."  It  is  obvious  that 
here  are  two  crimes  differing  essentially  in  their  nature, 
though  called  by  the  same  name.  To  one  force  and  resist- 
ance are  essential  ingredients,  while  to  the  other  they  are 
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not  essential;  tliey  may  be  present  or  absent  without  aflfecfc- 
ing  the  criminality  of  the  fact  of  carnal  knowledge.  As  au 
assault  implies  force  and  resistance,  the  crime  last  defined 
may  be  committed,  or  at  least  attempted,  without  an  assault, 
if  there  is  actual  consent  on  the  part  of  the  female. 

This  is  well  settled  in  England,  where,  under  the  pro- 
visions of  several  statutes,  the  carnal  knowledge  of  a  female 
under  ten  years  of   age,  with  or  without  her  consent,  is 
made  a  ** felony."     The  statutory  crime  is  not  there  denom- 
inated "rape,"  and   the  English  judges  have  escaped  the 
confusion  of  ideas  which   in   this  country  has  no  doubt 
arisen  from  the  fact  that  two  essentially  different  crimes 
have  been  called  by  the  same  name,  leading  our  courts,  iu 
some  instances,  to  attribute  to  the  statutory  rape  all  the 
qualities  of  common  law  rape.     Thus  in  the  case  of  Hays  v. 
27ie  Peo]de  (1  Hill,  362),  where  the  precise  question  here 
involved  was  under  discussion.  Judge  Cowen,  delivering 
the  opinion  of  the  court,  said:     **The  assent  of  such  an  in- 
fant being  void  as  to  the  principal  crime,  it  is  equally  so  in 
respect  to  the  incipient  advances  of  the  offender.     That  the 
infant  assented  to  or  even  aided  in  the  prisoner's  attempt, 
cannot,  therefore,  as  in  the  case  of  an  adult,  be  alleged  in 
his    favor  any  more    than   if    he  had  consummated   his 
purpose."    And  this  construction  was  afterwards  adopted 
by  the  Supreme  Court  of  Michigan  in  the  case  of  TJie  Peo- 
ple V.  McDonald  (9  Mich.  150).     The  New  York  case  was 
decided  in  1841,  and  no  reference  was  made  to  several  cases 
then  recently  decided  in  England,  by  which  a  different  con- 
struction had  been  given  to  a  statute  substantially  the  same 
as  that  of  New  York.     The  court  was  probably  not  aware 
of  those  decisions.     The  Michigan  case  was  decided  twenty 
years  later,  but  the  court  took  no  notice  of  the  English  de- 
cisions,  though  they  were  referred   to  on   the  argument. 
There  may  be  other  cases  which  sustain  the  same  view,  but 
if  so,  they  have  escaped  our  attention.     On  the  other  hand, 
there  is  a  still  later  case  decided  by  the  Supreme  Court  of 
Ohio  {Smith  v.  The  State,  12  Ohio,  466),  in  which  an  oppo- 
site conclusion  is  reached   after  a  full  discussion  of  the 
question  and  elaborate  review  of  the  authorities.    The  rea- 
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soning  of  this  decision  appears  to  ns  entirely  satisfactory, 
and  it  is  sustained  by  the  authority  of  some  of  the  most 
eminent  of  the  recent  English  judges.  (See  Reg.  v.  Martin, 
9  C.  &  P.  213;  Beg.  v.  Men^ediih,  and  Reg.  v.  Banks,  8  C.  & 
P.  589,  575;  Beg.  v.  Bead,  2  Car.  &  Kirw.  937,  and  1  Den- 
nison's  Crown  Cases,  377,  and  note  to  page  379.) 

We  are  not,  however,  forced  to  the  conclusion  reluctantly 
accepted  by  the  Ohio  court,  that  our  law  provides  no  pun- 
ishment for  an  attempt  to  have  carnal  knowledge  of  a  con- 
senting child  within  the  age  of  twelve  years.  Oar  statute, 
so  far  from  abolishing  the  common  law  rule,  that  an  at- 
tempt to  commit  a  felony  is  a  misdemeanor,  has  enlarged 
that  rule  and  made  specific  provision  for  the  punishment  of 
attempts  to  commit  oflFenses  of  every  grade.  (C.  L.,  sec. 
2464.)  By  virtue  of  the  provisions  of  sections  2464  and 
2037,  this  defendant  might  have  been  convicted  of  an  **  at- 
tempt to  commit  rape,"  even  if  the  child  consented  to  all 
he  did;  but  it  was  error  to  instruct  the  'jury  that  he  could 
be  convicted  of  ''assault  with  intent,"  etc.,  in  that  case. 
There  can  be  no  assault  upon  a  consenting  female,  although 
there  may  be  what  the  statute  designates  a  rape.  It  is 
quite  possible,  if  this  distinction  had  been  drawn  in  the  in- 
stractions  to  the  jury,  that  the  defendant  would  only  have 
been  convicted  of  the  attempt,  for  which  the  extreme  pun- 
ishment is  ten  years'  imprisonment.  (C.  L.,  sec.  2464.) 
Whereas,  the  "assault  with  intent,"  etc.,  of  which  he  was 
convicted,  may  be  punished  by  fourteen  years*  imprison- 
ment, and  the  defendant  actually  received  that  sentence. 
(C.  L.,  sec.  2353.) 

The  judgment  is  reversed  and  cause  remanded  for  a  new 
trial. 
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Argument  for  Appellant. 
[No.  774.] 

ESTATE  OF  DAVID  WALLEY,  Deceased.  In  thk 
Matter  op  the  Application  op  HABKIET  J.  WAI> 
LEY,  Administratrix,  to  have  a  homestead  set  apart 
TO  her. 

Homestead — Section  123  ov  the  Pbobatk  Act  constbtted. — The  expressioii 
in  section  123,  *'  may  set  apart  for  the  use  of  the  family  of  the  deceased/' 
must  be  considered  as  imperative  and  mandatory  as  if  it  had  read,  sJioU 
set  apart. 

Idem— Section  126  constbued. — By  section  126,  the  legislature  intended  to 
embrace  ^trithin  the  meaning  of  the  words  **  family  of  the  deceased,"  a 
childless  widow. 

!Rfe3»EAii  OP  Statutes  by  Implication — Homestead  Act  op  1865. — Bepeals 
by  implication  are  not  favored,  and  are  only  held  to  have  occurred  in 
cases  of  irreconcilable  repugnancy  between  the  later  and  former  enact- 
ments, where  the  two  cannot  stand  together,  and  there  is  no  such  repug- 
nancy between  the  probate  act  and  the  homestead  act. 

Homestead  under  Homestead  Act.  —  Under  the  homestead  act,  the  home- 
stead is  exempted  from  liability  for  the  debts  of  the  owner,  so  long,  at 
least,  as  he  continues  to  be  the  head  of  the  family,  no  matter  whether 
'•^'  the  debts  were  contracted  before  or  after  the  family  relation  commenced, 
or  before  or  after  the  homestead  was  dedicated. 

Idem — Pbobate  Act. — Under  the  probate  act  the  homestead  is  exempted  in 
favor  of  the  widow  or  minor  child  or  children  of  a  deceased  person, 
from  the  payi&ent  of  the  general  debts  contracted  by  him  in  his  lifetime, 
and  from  debts  accruing  in  the  course  of  administration. 

Idem. — To  claim  the  homestead  under  the  homestead  law,  the  widow  would 
have  to  show  that  she  was  the  head  of  a  family. 

Abandonment  op  Homestead. — The  only  effect  of  a  written  abandonment  of 
the  homestead  was  to  invest  the  husband  with  the  power  to  alienate  the 
premises  or  subject  them  to  some  specific  lien  during  the  continuance  of 
the  abandonment. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Douglas  County. 

The  facts  are  stated  in  the  opinion, 

Z>.  W.  Virgin,  for  Appellant. 

I.  The  acts  of  Walley  and  wife  were  sufficient  under  the 
existing  law  concerning  homesteads  and  the  state  constitu- 
tion subsequently  adopted,  to  stamp  the  character  of  home- 
stead upon  said  premises  and  to  indicate  their  selection  and 
dedication  thereof  as  a  homestead,  and  long  before  tbe 
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homestead  law  of  1864-5  was  enacted  Walley  and  his  wife 
Lad  a  vested  homestead  right  in  said  premises.  (Const., 
Art.  IV,  sec.  30;  Goldman  v.  Clark,  1  Nev.  607;  Clark  v. 
Shannon,  1  Id.  568;  Act  1861,  p.  24;  Const.  Debates,  284, 
303,  304,  314.) 

n.  The  abandonment  of  homestead  of  Walley  and  his 
wife  made  in  December,  1872,  was,  in  effect,  a  declaration 
on  their  part  that  np  to  that  time  they  had  claimed  said 
property  as  their  homestead;  and  if  said  abandonment, 
though  general  in  its  terms,  only  operated  as  a  special  and 
limited  one,  removing  the  homestead  exemption  only  as  to 
the  particular  creditor,  the  mortgagee,  then  it  was  a  suffi- 
cient declaration  of  intention  on  their  part  to  continue  to 
hold  and  claim  the  same  as  their  hoi^estead  as  to  all  the 
world  except  the  creditor  in  whose  favor  said  abandonment 
was  made. 

III.  Admitting  for  the  purpose  of  argument,  that  it  was 
necessary  for  Walley  or  his  wife  to  make  a  declaration  of 
homestead  upon  said  property  in  order  to  hold  it  as  such, 
then  under  the  decision  of  this  court  in  Hawthorne  and  Wife 
v.  Smith,  (3  Nev.  185),  the  declaration  could  be  made  at  any 
time  before  sale.  Why  then  may  not  the  widow  make  it? 
She  could  have  made  it  during  her  husband's  lifetime,  surely 
the  law  did  not  intend  Jier  right  to  die  with  her  husband; 
did  not  iutend  that  the  very  calamity  a  homestead  was  in- 
tended to  provide  against  should  be  the  destruction  of  the 
homestead;  for,  although  the  surviving  wife  is  no  longer  a 
married  woman,  yet  she  is  the  family  of  the  deceased  and 
all  the  family  he  left,  or  ever  had  beside  himself,  therefore 
she  is  the  Jiead  of  the  family,  Itnd  as  such  retains  her  right 
at  any  time  to  claim  a  homestead,  and  when  she  filed  her 
petition  to  the  district  judge  she  did  claim  a  homestead. 
(Probate  Act,  Vol.  1,  Comp.  L.  pp.  158-9,  sees.  602  to  607, 
both  inclusive.) 

IV.  If  there  was  no  exempt  homestead  until  a  declara- 
tion was  made  by  Walley  or  his  wife,  then  there  Avas  no 
homestead  right  to  abandon  in  December,  1872,  and  the 
abandonment  then  executed  by  Walley  and  his  wife  was  in- 
effectual for  any  purpose  unless  as  an  estoppel  to  prevent 
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Walley  and  his  wife,  or  either  of  them,  from  setting  up  their 
homestead  as  against  the  mortgagee. 

JB.  M.  Clarke,  for  Eespondent. 

I.  No  person  who  is  not  married  or  who  is  not  the  head  of 
a  family  is  entitled  to  a  homestead.  (Const.,  Art.  IV,  sec.  30, 
Comp.  Laws,  sees.  186,  687;  14  Cal.  477;  31  Cal.  526-34.) 

By  the  Court,  Beatty,  J. : 

This  is  an  appeal  from  an  order  denying  the  petition  of 
appellant  to  have  a  homestead  set  apart  for  her  use  and  de- 
clared not  subject  to  administration.  The  material  facts 
disclosed  by  the  statement  on  appeal  are  as  follows:  Peti- 
tioner and  deceased  were  married  prior  to  the  year  1863. 
During  that  year  they  commenced  residing  on  the  premises 
now  claimed  as  a  homestead,  and  resided  there  continuously 
until  the  death  of  the  husband  in  1875.  No  declaration  of 
homestead  was  ever  made  or  filed  by  them,  or  either  of 
them,  although  all  the  facts  existed  which  would  have  en- 
titled either  of  them  to  do  so  at  any  time  subsequent  to  the 
passage  of  the  homestead  act  of  March  6,  1865,  and  prior 
to  the  death  of  the  husband. 

In  December,  1872,  being  desirous  of  raising  money  on 
a  mortgage  of  the  premises,  the  petitioner  and  her  husband 
made  and  filed  a  formal  and  general  abandonment  of  all 
claim  of  homestead  therein,  such  declaration  being  con- 
sidered by  the  mortgagee  necessary  for  his  security.  Not- 
withstanding this  declaration,  however,  petitioner  and  her 
husband  continued,  as  above  stated,  to  reside'on  the  prem- 
ises, making  them  their  actual  home.  The  petitioner  has 
never  had  any  children,  and  has  not  now  any  relative  resid- 
ing with  or  dependent  upon  her,  and  the  sole  question  to 
be  decided  is,  whether,  under  these  circumstances,  she  is 
entitled  to  have  the  homestead  set  apart  for  her  use,  exempt 
from  the  claims  of  the  general  creditors  of  the  estate. 

Section  123  of  the  act  to  regulate  the  settlement  of  the 
estates  of  deceased  persons  reads  as  follows:  "Upon  the 
return  of  the  inventory,  or  at  any  subsequent  time  during 
the  administration,  the  court  or  the  probate  judge  may,  of 
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his  own  motion,  or  on  application,  set  apart^  for  the  use  of 
the  family  of  the  deceased,  all  personal  property  which  is 
by  law  exempt  from  execution,  and  the  homestead  as  desig- 
nated by  the  general  homestead  law,  or  by  section  126  of 
this  act." 

The  first  clause  of  section  126  reads  as  follows:  "If 
there  is  no  law  in  force  exempting  property  from  execution, 
the  following  shall  be  set  apart  for  the  use  of  the  widow  or 
minor  child  or  children,  and  shall  not  be  subject  to  administrar- 
iion.'^  It  then  proceeds  to  enumerate  the  articles  to  be 
exempted,  and  among  the  rest  the  homestead,  to  consist  of 
the  dwelling  and  a  limited  amount  of  land,  not  exceeding 
five  thousand  dollars  in  value. 

These  two  sections,  construed  together,  and  considered 
without  reference  to  other  provisions  of  the  statutes  and 
constitution,  seem  to  have  a  very  clear  meaning.     In  the 
first  place,  the  expression  in  section  123,  **may  set  apart 
for  the  use  of  the  family  of  the  deceased,"  must,  on  a 
familiar  principle  of  construction,  be  considered  as  impera- 
tive and  mandatory  as  if  it  had  read  '^slwll  set  apart,"  etc.; 
and  in  the  next  place  it  is  clear,  from  the  language  of  sec- 
tion 126,  that  the  legislature  intended  to  embrace  within 
the  meaning  of  the  words  ''family  of  the  deceased  "  a  child- 
less widow.     The  property  is  to  be  set  apart  for  the  use  of 
"the  widow  or  minor  child  or  children."    The  effect  of 
these  provisions  is  therefore  the  same  as  if  the  wording  of 
the  statute  had  been  as  follows :  The  probate  court  or  judge 
shall  set  apart  for  the  use  of  the  widow  of  any  deceased 
person  all  spinning-wheels,  books,  etc.,  and  the  homestead. 
And  unless  they  have   been  repealed,    or  superseded,    or 
qualified  by  some  provision  of  the  constitution  or  subse- 
quent statutes,  the  appellant  is  clearly  entitled  to  the  relief 
which  she  prays  for. 

It  is  not  contended  that  any  provision  of  the  constitution 
affects  the  operation  of  this  part  of  the  probate  act;  but  it 
seems  to  have  been  considered  by  the  district  judge  that 
the  homestead  act  of  1865  was  exclusively  applicable  to  the 
case,  on  the  principle,  no  doubt,  that  being  a  later  enact- 
ment relating  to  the  same  subject,  it  repealed  the  former  by 
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implication.  This  view,  if  we  are  correct  in  attributing  it 
to  the  district  judge,  was,  we  think,  a  mistake.  Bepeals  by 
implication  are  not  favored,  and  are  only  held  to  have  oc- 
curred in  cases  of  irreconcilable  repugnancy  between  the 
later  and  the  foi*mer  enactment,  when  the  two  cannot  stand 
together,  (Thcn-pe  v.  Schooling^  7  Nevada,  17)  and  there  is 
no  such  repugnancy  between  these  two  acts.  Each  may 
stand  and  have  its  full  operation  without  coming  in  conflict 
with  any  provision  of  the  other.  They  are  entirely  inde- 
pendent, and,  in  fact,  contemplate  different  objects.  Each 
is  intended  to  exempt  the  homestead  from  certain  liabilities; 
but  the  one,  the  homestead  act,  exempts  it  from  liability 
for  the  debts  of  the  owner,  so  long,  at  least,  as  he  continues 
to  be  the  head  of  the  family,  no  matter  at  what  time,  after 
•November  13,  1861,  the  debts  may  have  been  contracted — 
whether  before  or  after  the  family  relation  commenced,  or 
before  or  after  the  homestead  was  dedicated.  The  other, 
the  probate  act,  has  a  more  limited,  but  at  the  same  time, 
an  independent  operation.  It  merely  exempts  the  home- 
stead in  favor  of  the  widow  or  minor  child  or  children  of  a 
deceased  person,  from  the  payment  of  the  general  debts 
contracted  by  him  in  his  lifetime,  and  from  debts  accruing 
in  the  course  of  administration.  A  homestead,  set  apart 
under  the  probate  act,  simply  becomes  not  subject  to  ad- 
ministration, that  is,  not  subject  to  the  claims  of  general 
creditors  of  the  estate,  but  it  remains  subject,  in  the  hands 
of  the  widow,  to  the  payment  of  her  debts,  whether  con- 
tracted before  or  after  it  Avas  so  set  apart.  To  make  it  a 
homestead,  within  the  meaning  of  the  homestead  act,  so  as 
to  be  exempt  from  the  payment  of  her  debts,  as  well  as 
those  of  her  deceased  husband,  she  would  have  to  claim  it 
under  the  homestead  law;  and,  in  order  to  do  that,  she 
would  be  obliged  to  show  that  she  was  the  head  of  the  fam- 
ily, which  the  appellant  in  this  case  has  not  done.  It  does 
not  follow,  however,  that  because  she  cannot  avail  herself 
of  the  privileges  of  the  homestead  act  and  secure  a  home- 
stead that  will  be  exempt  from  liability  for  her  own  debts, 
that  she  must  therefore  be  denied  the  benefit  of  an  act 
which  was  designed  to  secure  to  a  widow,  whether  childless 
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or  not,  a  homestead  exempt  from  liability  for  the  debts  of 
lier  deceased  husband.  It  would  indeed  be  a  strauge  anom- 
aly in  our  laws  if  they  really  bore  this  construction :  that  a 
man  and  his  wife,  or  either  of  them,  may,  at  any  time  be- 
fore his  death,  exempt  their  homestead  from  all  liability  for 
the  debts  of  either,  whether  contracted  before  or  after  the 
declaration  of  homestead;  but  that,  if  the  husband  dies  be- 
fore such  declaration  is  made,  his  widow,  if  she  happens  to 
be  childless,  must  be  turned  out  of  doors  in  order  to  pay 
the  expenses  of  administration — that  the  very  bereavement 
that  makes  the  exemption  of  a  homestead  more  necessary, 
utterly  deprives  her  of  the  right.  In  this  case,  there  can  be 
no  doubt  that  at  any  time  before  the  death  of  David  Walley, 
he  or  his  wife,  either,  might  have  secured  this  homestead 
from  liability  for  his  debts  by  filing  the  declaration  provid- 
ed for  in  the  homestead  act.  Since  his  death,  she  has  lost 
the  right  to  proceed  under  that  act,  because  she  is  '^  un- 
married" and  is  not  the  *'  head  of  a  family,"  and  if  her  rights 
were  not  otherwise  secured,  it  might  follow  that  her  hus- 
band's creditors  could  take  from  her  what  they  could  not 
have  taken  from  him  in  his  lifetime.  But  her  rights  are 
otherwise  secured.  They  are  secured  by  the  provisions  of 
the  probate  act  above  quoted,  which  have  never  been  re- 
pealed by  implication  or  otherwise. 

It  is  in  section  four  of  the  homestead  act  (C.  L.  189),  if 
in  any,  that  the  repugnant  matter  is  to  be  found.  That  sec- 
tion is  an  enlargement  and  adaptation  of  section  9  of  the 
homestead  act  of  1861,  of  which  the  whole  act  is  simply  a 
re-enactment  with  some  trifling  alterations,  and  the  addi- 
tion of  provisions  for  recording  homesteads  and  declara- 
tions of  abandonment,  made,  no  doubt,  for  the  purpose  of 
carrying  out  the  apparent  purpose  of  the  framers  of  the 
constitution  to  make  registration  of  the  homestead  a  condi- 
tion precedent  to  its  exemption,  and  to  the  disability  of  the 
owner  to  alienate  or  incumber  it.  It  is  true  that  the  terms 
in  which  the  law  was  enacted  defeated  the  intention  of  its 
framers  (Haiothorne  y.  Smith,  3  Nev.  182;)  but  still  it  is  ap- 
parent that  it  was  passed  with  no  other  object  than  the  one 
supposed,  and,  least  of  all,  with  the  object  of  taking  away 
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the  existing  rights  of  widows  and  minor  children.  Section 
4  of  the  act  is  as  follows:  **The  homestead  and  other  prop- 
erty exempt  from  forced  sales  shall,  upon  the  death  of  either 
husband  or  wife,  be  set  apart  by  the  court  for  the  benefit  of 
the  surviving  husband  or  wife,  and  his  or  her  legitimate 
children;  and  in  the  event  of  there  being  no  survivor  or 
legitimate  children,  then  the  property  shall  be  subject  to 
the  payment  of  their  debts;  provided^  that  the  exemption 
provided  for  in  this  act  shall  not  extend  to  unmarried  per- 
sons, except  when  they  have  the  care  and  maintenance  of 
minor  brothers  or  sisters,  or  both,  or  brothers'  or  sisters' 
minor  children,  or  a  father  or  mother,  or  both,  or  grand- 
parents or  unmarried  sisters  living  in  the  house  with  them." 
This  section,  down  to  the  proviso,  is  not  only  consistent  with 
the  provisions  of  the  probate  act  upon  which  the  appellant 
relies,  but  enlarges  their  operation.  It  enables  the  pro- 
bate court  to  do  for  a  childless  widower  what  the  probate 
act  only  authorizes  to  be  done  for  a  widow.  It  protects  tlie 
homestead  in  his  hands  against  her  debts  as  the  former  act 
protected  it  in  her  hands  against  his  debts.  If  it  does  not 
mean  this  it  means  nothing.  The  proviso  does  not  conflict 
with  this  construction.  It  seems  to  have  been  added,  like 
laoHt  provisos,  out  of  abundant  caution.  Appai'ently,  it  was 
feared  that  without  the  qualification  contained  in  the  proviso 
the  section  might  be  construed  to  mean  that  a  surviviug 
husband  or  wife,  though  childless  and  without  dependent 
relatives,  would  take  the  homestead,  and  hold  it,  not  only 
exempt  from  claims  against  the  deceased,  but  also  from 
the  debts  of  the  survivor,  which  is  the  '*  exemption  provided 
for  in  this  act,"  and  which,  therefore,  is  the  only  exemption 
excluded  by  the  proviso.  The  other  exemption  in  favor  of 
the  survivor  against  the  debts  of  the  deceased  is  not 
excluded  by  it,  and  this  is  the  only  exemption  which  the 
appellant  claims. 

Another  point  remaining  to  be  noticed  is  the  eflfect  of  the 
declaration  of  abandonment  of  homestead  made  by  the  ap- 
pellant and  her  deceased  husband.  As  to  this  point  it  is  to 
be  observed  that  the  law  does  not  make  the  filing  of  a  de- 
claration of  abandonment  of  a  homestead  constitute  in  itself 
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an  abandonment.  There  can  be  no  abandonment  without 
the  filing  of  such  a  declaration,  but  it  does  not  necessarily 
follow  that  an  abandonment  takes  place  whenever  such  a 
declaration  is  filed.  It  may  be  that  it  is  also  necessary  for 
the  parties  to  cease  to  reside  on  the  premises.  But  in  the 
view  we  entertain  of  the  case,  it  will  not  be  necessary  to 
decide  this  question.  Supposing  there  was  an  abandon- 
ment, the  only  effect  of  it  was  to  invest  the  husband  with 
the  power  to  alienate  the  premises  or  subject  them  to  some 
specific  lien  during  the  continuance  of  the  abandonment. 
There  was  nothing  to  prevent  the  parties  from  again  declar- 
ing a  claim  of  homestead  in  the  same  premises,  the  effect  of 
which  would  have  been  to  exempt  them  from  liability  for 
any  debt  contracted  subsequent  to  Nov.  13,  1861,  and  not 
secured  by  specific  lien.  (Com.  L.  186;  Haivthjome  v. 
Smith,  supra.)  Still  less  was  there  anything  to  prevent  the 
district  judge  from  setting  apart  the  actual  homestead  for 
the  use  of  the  widow.  **The  homestead  as  designated  by 
the  general  homestead  law,"  which  he  is  commanded  to  set 
apart  for  her  use,  is  not  a  homestead  that  has  already  been 
secured  by  that  law,  but  a  homestead  of  the  character  and 
value  prescribed  by  that  law. 

For  these  reasons  the  order  of  the  district  court  must  bo 
reversed,  and  the  cause  remanded  for  further  proceedings 
to  be  had  in  accordance  with  the  views  herein  expressed. 
The  homestead  claimed  by  the  appellant  in  this  case  being 
appraised  at  more  than  five  thousand  dollars,  and  being  sub- 
ject to  the' payment  of  the  mortgage  of  Virgin,  may  have  to 
be  sold,  but  in  case  of  a  sale  the  right  of  the  widow  to  five 
thousand  dollars  of  the  proceeds,  if  that  much  remains  after 
payment  of  the  mortgage  and  expenses  of  foreclosure,  must 
be  secured.     All  of  which  is  so  ordered. 

Hawley,  C.  J.,  concurring: 

I  concur  in  the  opinion  of  the  court,  that  it  was  the  duty 
of  the  district  judge,  under  the  provisions  of  the  statutes 
cited  to  set  apart  the  property  for  the  use  of  the  petitioner; 
but  I  have  doubts  whether  the  property,  when  so  set  apart, 
would  be  subject  to  the  payment  of  her  debts;  and  as  this 
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questiou  is  not,  in  mj  judgment,  necessarily  involyed  in  the 
decision  of  this  case,  I  do  not  express  any  opinion  in 
regard  to  it. 


[No.  760.] 

N.  D.  CHAMBERLAIN  and  J.  P.  WINNIE,   Eespond- 

lajTS,  V.  L.  STEEN,  Appellant. 

PoesEssiOK  OF  Prbsonal  Pbopebtt. — Where  certain  personal  property  was 
sold  on  the  twenty-first  of  November,  and  the  testimony  shows  a 
delivery  at  that  time,  and  a  change  of  possession  until  April  1,  bat  after 
that  date  and  before  the  levy  of  a  third  party,  the  possession  was 
restored  to  the  grantor,  who  was  in  actaal  possession  at  the  time  of  the 
levy  as  bailee:  Held,  that  the  court  en'ed  in  finding  that  the  change  of 
possession  continued  after  April  1,  and  in  finding  that  the  defendant 
took  the  property  from  the  grantees. 

Idem. — ^Whether  the  change  of  possession  that  did  take  place  was  sufficiently 
open,  unequivocal  and  continuous,  to  satisfy  the  statute  of  frauds,  is  a 
question  of  fact  for  the  court  or  jury  to  determine. 

CoKsiDEBATioN  OF  Sale. — Where  the  bill  of  sale  offered  in  evidence  recited 
a  consideration  of  $1,600,  and  the  grantor  and  grantee  both  testified 
that  money  was  paid:  Heldt  that  it  was  error  to  refuse  to  allow  the  de« 
f  endant  to  ask  these  witnesses  how  much  money  was  paid  as  the  consid- 
eration of  the  alleged  sale. 

Pleadings  aulegisq  Fbaud. — ^Where  personal  property  is  found  in  the  pos« 
session  of  the  execution  debtor,  and,  after  levy,  is  claimed  by  a  stranger, 
the  officer  is  not  bound  to  surmise  that  there  may  have  been  a  sale,  and 
so  attack  it  for  fraud  in  his  answer. 

Idem. — The  officer  is  not  bound  to  assail  ihe  transaction.till  it  is  brought  to 
bis  knowledge,  and  if  it  makes  its  first  appearance  at  the  trial,  he  may 
meet  it  there  with  proof  of  the  fraud. 

Fbaud,  how  Established — Bubden  of  Pboof. — Proof  of  fraud  was  part  of 
the  defendant's  case,  but  proof  of  the  consideration  was  part  of  the 
plaintifiTs  case;  to  prove  the  amount  of  the  consideration  was  not  to 
prove  fraud.  Inadequacy  of  consideration  is  an  element  of  fraud  in 
some  cases,  and  the  burden  of  proving  it  in  this  case  was  on  tbe  defend- 
ant, but  he  had  a  right  to  know  what  the  amount  of  the  consideration 
was  before  offering  proof  that  it  was  inadequate. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  are  stated  in  the  opinion. 
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Hams  &  Coffin  and  Thomas  H.  Wells,  for  Appellant. 

i.  The  answer  alleged  fraud  on  the  part  of  the  plaintiffs, 
and  the  defendant  was  denied  by  the  court  his  legal  right 
to  prove  it.  Failure  of  consideration,  even  inadequacy  of 
price  is  proof  (not  per  se  sufficient  or  conclusive,  but  in  con- 
nection with  other  evidence)  to  establish  fraud;  and  if  fraud 
be  alleged,  anything  or  fact  tending  to  establish  it,  may  be 
given  in  evidence.  (Bump  on  Fraud.  Conv.,  507  el  seq.,  and 
541  et  seq,^  and  cases  there  cited;  2  Cal.  326;  6  Id.  47;  7  Id. 
391.) 

II.  There  was  not  "an  actual  and  continued  change  of 
possession"  of  the  property."  (10  Cal.  431;  12  Id.  483.) 

Bobeti  31.  Clarice,  for  Eespondent. 

I.  It  is  not  sufficient  in  pleading  to  charge  fraud  in  gen^ 
eral  terms.  The  facts  which  constitute  the  fraud  must  bo 
specially  alleged.  {Castle  v.  Bader,  23  Cal.  75;  Kent  v. 
Snydei\  30  Id.  666;  Moore  v.  Green,  29  How.  Pr.,  69;  Butler 
V.  Fiele,  44  Barb.  166.) 

No  attempt  is  made  to  charge  actual  fraud  in  the  answer. 
On  the  contrary,  constructive  fraud  is  alleged  and  relied 
upon. 

The  averment  of  facts  which  constitute  constructive 
fraud  is  an  implied  admission  of  the  bona  fides  of  the  sale, 
as  between  the  parties— of  the  absence  of  actual  fraud. 
{Thornton  v.  Hook,  36  Cal.  230.)  In  the  state  of  the  plead- 
ings it  was  not  error  to  deny  defendant's  offer  to  prove 
actual  fraud. 

II.  The  delivery  in  the  case  was  actual  and  the  change  of 
possession  continuous.  {Godchaux  v.  Mid  ford,  26  Cal.  316; 
G^ay  V.  Sullivan,  10  Nev.  416.) 

By  the  Court,  Beatty,  J. : 

This  is  a  suit  to*  recover  certain  personal  property  con- 
sisting of  a  lot  of  horses,  alleged  to  be  wrongfully  and  un- 
lawfully detained  by  the  defendant.  The  answer  denies 
that  they  are  the  property  of  the  plaintiffs,  and  alleges  that 
they  were  seized  by  the  defendant  acting  as  constable  under 
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certain  writs  of  attacbmeDt  and  execution  against  one  Lore- 
joy,  who,  it  is  averred,  is  the  real  owner.  The  case  was 
tried  in  the  district  court  without  a  jurj  and  the  findings 
and  judgment  were  in  favor  of  the  plaintiffs.  The  defend- 
ant now  appeals  from  the  judgment  and  the  order  of  the 
district  court  overruling  his  motion  for  a  new  trial. 

The  following  facts  were  established  on  the  trial  by  un- 
contradicted testimony :  On  the  twenty-first  of  November, 
A.  D.  1874,  Lovejoy  was  the  owner  of  the  property  in  con- 
troversy and  also  of  other  cattle  and  horses,  all  of  which  he 
had  in  his  possession  on  a  ranch  in  Douglas  county  where 
he  then  resided.  At  the  same  time  and  place  he  had  in  his 
possession  a  number  of  horses  which  he  was  ranching  for 
other  parties.  Previous  to  this  date,  and  during  the  sum- 
mer and  fall  of  1874,  all  of  this  stock  had  been  kept  by 
Lovejoy  in  an  inclosed  pasture  belonging  to  him  and  sit- 
uated near  Carson  city.  On  the  night  of  November  21, 
Winnie,  one  of  the  plaintiffs,  went  to  the  ranch  where  the 
stock  then  was,  obtained  a  bill  of  sale  of  Lovejoy 's  cattle 
and  horses,  and,  with  the  assistance  of  Lovejoy  and  another 
person,  drove  them,  together  with  the  horses  which  Love- 
joy was  ranching  for  third  parties,  to  the  ranch  of  one  Olds, 
distant  a  mile  from  Lovejoy's  place.  Olds  agreed  with 
Winnie  to  pasture  the  cattle  and  horses  which  he  had  pur- 
chased and  gave  him  a  receipt  for  them.  The  horses  which 
are  the  subject  of  this  action  remained  on  the  ranch  of  Olds 
until  the  first  of  April,  but  during  the  interval  between 
November  21  and  April  1,  Lovejoy  was  occasionally  there 
looking  after  the  horses  he  was  ranching  for  third  parties, 
and  during  the  same  time  he,  with  two  others,  drove  the 
cattle  which  were  included  in  the  purchase  of  plaintiffe  io 
Empire  city.  On  the  last  mentioned  date,  April  1,  1875, 
Winnie  and  Lovejoy  took  all  the  horses  from  Old's  ranch, 
including  those  which  Lovejoy  was  ranching  for  third  par- 
ties, drove  them  to  Carson  and  put  them  in  Lovejoy's  pas- 
ture where  they  had  been  running  previous  to  the  sale. 
This  pasture  had  been  recently  purchased  by  Patterson 
under  an  execution  against  Lovejoy,  but  the  time  for  re- 
demption had  not  expired  and  Lovejoy  remained  in  posses- 
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sion.  While  the  horses  in  controversy  were  in  Lovejoy's 
pasture,  mixed  with  other  horses  that  he  was  ranching  for 
third  parties,  and  as  far  as  appearances  could  show,  as  much 
Lis  property  as  they  had  ever  been,  the  defendant  made  his 
levy  under  valid  process  against  him.  There  can  be  no 
doubt  that  when  the  levy  was  made  the  property  was  in  the 
actual  possession  of  Lovejoy,  the  execution  debtor.  Ho 
may  not  have  been  in  possession  as  owner  but  the  evidence 
clearly  shows  that  he  was  a  bailee.  The  district  judge 
erred,  therefore,  in  finding  that  the  change  of  possession 
continued  after  the  first  of  April,  and  that  the  defendant 
took  the  horses  from  the  possession  of  the  plaintiffs.  The 
testimony  does  show  a  delivery  at  the  time  of  the  sale  and 
a  change  of  possession  from  November  21  to  April  1.  But 
after  that  date  the  possession  was  restored  to  Lovejoy. 
Whether  the  change  of  possession  that  did  take  place  was 
sufficiently  open,  unequivocal  and  continuous  to  satisfy  the 
doctrine  of  Stevens  v.  Irtvin  (15  Cal.  507),  so  frequently 
approved  by  this  court,  was  a  question  of  fact  not  decided 
by  the  district  court,  its  conclusions  being  based  upon  the 
erroneous  finding  that  Lovejoy  continued  out  of  the  posses- 
sion. 

The  district  court  also  erred  in  refusing  to  allow  the  de- 
fendant to  ask  Winnie  and  Lovejoy,  on  cross-examination, 
how  much  money  was  paid  as  the  consideration  of  the 
alleged  sale.  The  bill  of  sale  offered  in  evidence  by  the 
plaintiff's  recited  a  consideration  of  sixteen  hundred  dol- 
lars, and  both  Winnie  and  Lovejoy  testified  that  money  was 
paid;  but  when  defendant  asked  how  much,  the  plaintiffs 
objected  that  he  had  not  alleged,  in  his  answer,  facts  con- 
stituting actual  fraud  in  the  sale,  and  that  proof  of  the 
amount  paid  was  therefore  wholly  immaterial.  The  court 
sustained  the  objection,  defendant  excepting'. 

The  respondents  contend  that  the  ruling  was  correct,  and 
cite  authorities  to  show  that  fraud  cannot  be  proved  without 
having  been  specially  pleaded.  This  is  no  doubt  true  iu 
the  class  of  cases  referred  to,  where  suit  is  brought  to  set 
aside  a  conveyance  or  contract  on  the  ground  of  fraud,  or 
where  fraud  is  the  defense  to  a  contract  set  out  in  the  com- 


272  Chamberlain  v.  Stern.  [Sup.  Ct. 

Opinion  of  the  Court — Beatty,  J. 

plaint,  or  where  the  defendant  is  presumed  to  have  know- 
ledge of  the  transaction  which  he  seeks  to  impeach  on  that 
ground.  And  there  may  be  good  reason  to  hold  that  where 
property  is  seized  in  the  hands  of  a  stranger  to  the  execu- 
tion, the  officer  must  plead  fraud  in  answer  to  his  suit. 
But  where  the  property  is  found  in  the  possession  of  the 
execution  debtor,  and,  after  levy,  is  claimed  by  a  stranger, 
the  officer  is  not  bound  to  surmise  that  there  may  have  been 
a  sale,  and  to  attack  it  for  fraud  in  his  answer.  He  is  not 
bound  to  assail  the  transaction  till  it  is  brought  to  his 
knowledge,  and' if  it  makes  its  first  appearance  at  the  trial, 
he  may  meet  it  there  with  proof  of  the  fraud.  (See  Bump 
on  Fraud.  Convey.,  508;  GoocKs  Case,  5  Co.,  60;  and  JsAij 
V.  Minnitt,  8  A.  &  E.  121.)  These  cases  show  that  the  de- 
fendant in  this  action  was  in  a  position  to  attack  the  sale 
for  actual  fraud,  and  the  question  asked  was  material  and 
relevant.  It  was  also  proper  cross-examination.  Proof  of 
fraud  was  part  of  the  defendant's  case,  but  proof  of  the 
consideration  was  part  of  the  plaintiffs'  case.  To  prove  the 
amount  of  the  consideration  was  not  to  prove  fraud.  InacI" 
equacy  of  consideration  is  an  element  of  fraud  in  some 
cases,  and  the  burden  of  proving  it  in  this  case  was  on  the 
defendant.  But  he  had  a  right  to  know  what  the  amount  of 
the  consideration  was  before  oflFering  proof  that  it  was  in- 
adequate. 

The  judgmei\;t  is  reversed  and  the  cause  remanded  for  a 
new  trial. 
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THE  STATE  OF  NEVADA,  Eespondent,  v.  JAMES 

JOHNSON,  Appellant. 

PusA  OP  PoBBfEB  AoQXTiTTAL— When  shouxd  BE  ALLOWED. — ^Where  the  de- 
fendant interposed  a  plea  of  former  acquittal  in  the  exact  form  pre- 
scribed by  the  statute  (Comp.  L.  1921) :  Ileldt  that  the  court  erred  in 
refusing  to  allow  the  plea  to  be  entered  of  record. 

Idem.— It  was  not  for  the  court  to  decide  in  advance  that  the  plea  of  former 
acquittal  could  not  be  established.  That  issue  was  for  the  jury,  subject, 
of  course,  to  the  right  of  the  court  to  decide  upon  the  competency  and 
relevancy  of  the  evidence  offered  in  support  of  the  plea. 

Plea,  op  Fobmbr  Jeopardy. — Heldf  that  although  the  plea  of  fohner  jeopardy 
might  hare  been  superfluous,  as  the  facts  set  out  in  it  might  possibly 
have  been  given  in  evidence  under  the  general  issue,  or  if  not,  then 
under  the  plea  of  former  acquittal,  it  would  have  been  better,  if  the 
facts  disclosed  by  it  amounted  to  a  defense,  to  allow  it  to  be  entered. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial 
District,  Elko  County. 

The  facts  are  stated  in  the  opinion. 

W.  C.  Van  Ileet,  for  Appellant. 

I.  The  court  erred  in  excluding  defendant's  pleas  from 
the  record,  and  depriving  him  of  the  right  of  being  tried 
thereunder,  as  shown  by  the  bill  of  exceptions.  The  court 
had  no  authority  to  refuse  to  let  defendant's  pleas  be  eu- 
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tered  of  record.  The  provision  of  the  statute  is  clear  and 
unequivocal  upon  the  subject.  It  is  mandatory,  and  leaves 
the  judge  no  discretion  in  the  matter.  (Sec.  1920,  Comp. 
Laws.) 

II.  If  defendant's  pleas  were  bad  or  insufficient  in  law 
for  any  reason,  although  our  statute  makes  no  express  pro- 
vision for  such  a  contingency,  the  rule  at  common  law  was 
for  the  state  to  demur.  (Hab.  PI.  chap.  33;  Archbold's 
dim.  PI.  chap.  3;  Starkies'  Grim.  PL  chap.  19.)  But 
here,  there  was  no  demurrer;  no  action  whatever  on  the 
part  of  the  prosecution  to  raise  any  question  as  to  the  suf- 
ficiency in  law  or  fact  of  defendant's  pleas.  The  pleas  were 
good  and  expressly  allowed  by  law,  two  of  them  being  in 
the  express  language  of  the  statute  (vol.  1,  ch.  1921),  and 
as  to  plea  of  former  jeopardy,  vol.  1,  Bish.  Cr.  Pr.  chap. 
56,  sec.  818,  et  seq. ,  and  defendant  had  an  absolute  right  of 
which  he  could  not  lawfully  be  deprived,  to  have  his  pleas 
tried  by  a  jury,  and  without  such  a  trial  and  a  verdict  upon 
each  plea  there  could  be  no  valid  conviction.  (People  v. 
Kinsey  et  aL,  Gel.  Sup.  Ct.,  Jan.  Teim,  1876.) 

J.  B.  KUtrell,  AttorneT/'Genet^al,  for  Respondent. 

I.  Appellant  relies  on  a  pretended  plea  of  autre  Jots  ac- 
quit. Before  he  can  avail  himself  of  such  a  plea,  it  must 
appear  that  such  was  interposed  at  the  proper  time,  and 
that  it  was  in  the  form  prescribed  by  statute.  (Vol.  1,  C. 
L.  sec.  1921.)  Every  plea  must  be  oral.  (47  Gal.  122;  1 
vol.  G.  L.  sec.  1920.) 

II.  The  record  does  not  show  that  such  plea  to  the  in- 
dictment on  which  appellant  was  tried  was  ever  interposed. 
The  record  in  this  case  contains  no  copy  of  the  indictment 
alleged  to  have  been  found  against  defendant  by  the  grand 
jury  of  Elko  county,  on  the  twenty-second  day  of  October, 
1875;  hence  there  is  no  evidence  contained  in  the  so-called 
bill  of  exceptions  to  warrant  the  court  in  considering  the 
question  of  the  validity  or  invalidity  of  ^aid  indictment. 
Before  it  can  be  successfully  maintained  that  defendant  has 
been  once  in  legal  jeopardy,  three  things  must  be  made  to 
appear :    First.  That  the  indictment  upon  which  he  was  to 
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be  tried  was  a  valid  one;  second,  that  the  jury  to  try  the 
case  was  duly  impaneled,  sworn  and  charged  with  the  case; 
and,  third,  that  they  were  discharged  by  the  court  without 
a  legal  necessity.  None  of  these  essentials  is  shown  either 
in  the  minutes  of  the  court  or  by  the  pretended  bill  of  ex- 
ceptions. The  facts  ought  to  be  shown  by  the  record, 
t.  e.,  the  indictment  should  be  set  out  hi  extenso,  and  the 
minutes  of  the  court  should  show  that  the  jury  was  im- 
paneled, sworn  and  charged  with  the  case;  they  have  lio 
place  in  a  bill  of  exceptions  either  by  way  of  recital  or 
otherwise.  There  would  be  just  as  much  propriety  in  re- 
citing them  in  the  judgment.     (People  v.  Phillips,  45  Cal. 

a.) 

m.  Inasmuch  as  the  indictment  referred  to  in  the  pre- 
tended bill  of  exceptions  is  not  before  the  court,  it  is  to  be 
presumed  that  the  action  of  the  court  in  setting  it  aside 
was  regular.  Error  cannot  be  presumed,  but  must  be  af- 
firmatively shown.  (People  v.  Best,  39  Cal.  690;  People  v. 
King,  27  Id.  507;  People  \,  JVinlers,  29  Id.  659.) 

lY.  All  omissions  and  uncertainties  in  a  bill  of  excep- 
tions are  to  be  construed  against  the  party  presenting  it. 
(People  V.  Williams,  45  Cal.  25.) 

By  the  Court;  Beatty,  J. : 

In  this  case  the  defendant  appeals  from  a  conviction  of 
grand  larceny.  At  the  time  of  his  arraignment  he  oflFered, 
together  with  a  plea  of  not  guilty,  two  special  pleas.  The 
first  of  these  was  what  may  be  called  a  plea  of  former 
jeopardy.  It  sets  out  with  great  fullness  and  particularity, 
that  the  defendant  had  been  formerly  indicted  for  the  same 
offense;  that  to  that  indictment  he  had  pleaded  not  guilty; 
that  a  juiy  had  been  duly  impaneled,  sworn  and  charged 
with  the  case,  and  thereafter  discharged  before  finding  a 
verdict  without  his  consent  and  without  any  legal  necessity. 
This  plea  comes  fully  up  to  any  precedent  of  such  a  plea 
that  we  have  found,  except  that  it  merely  refers  to  the 
former  indictment  as  of  record  in  that  court  instead  of 
reciting  its  terms. 

The  other  special  plea  was  a  plea  of  former  acquittal  in 
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the   exact  form   prescribed  by  the  statute.     (0.  L.,  sec. 
1921.) 

The  court  refused  to  allow  these  pleas  to  be  entered  of 
record,  and,  when  the  defendant  declined  to  plead  further, 
ordered  a  plea  of  not  guilty  to  be  entered,  upon  which  be 
was  tried  and  convicted. 

The  error  assigned  by  the  defendant  is  the  rejection  of 
his  special  pleas.  We  think  it  was  error.  The  plea  of 
former  acquittal  was  certainly  well  pleaded,  and  should 
have  been  entered.  (0.  L.,  sec.  1920.)  It  was  not  for  the 
court  to  decide  in  advance  that  it  could  not  be  established. 
That  issue  was  for  the  jury  (C.  L.,  sees.  1936-37),  subject 
of  course  to  the  right  of  the  court  to  decide  upon  the  com- 
petency and  relevancy  of  the  evidence  offered  in  support  of 
the  plea.  It  may  be  true  that  the  defendant  never  had 
been  acquitted  of  the  offense  for  which  he  was  indicted, 
but  neither  the  district  court  nor  this  court  can  say  so.  He 
had  a  right  to  offer  the  plea  along  with  his  plea  of  not 
guilty  (C.  L.,  sec.  1919),  and  to  have  the  issue  submitted 
to  a  jury,  if  he  could  adduce  any  evidence  tending  to  sup- 
port it.  Whether  he  could  have  adduced  such  evidence, 
we  repeat,  could  not  be  decided  in  advance  of  the  offer  to 
do  so,  and  he  could  not  offer  the  evidence  without  having 
entered  the  plea.  For  this  error  the  judgment  must  be 
reversed. 

As  to  the  other  special  plea  of  former  jeopardy,  it  was 
perhaps  unnecessary  to  offer  it  as  the  facts  set  oat  in 
it  might  possibly  have  been  given  in  evidence  under  the 
general  issue  (C.  L.,  sec.  1925);  or  if  not,  then  under  the 
plea  of  former  acquittal.  We  think,  however,  that  although 
this  plea  may  have  been  superfluous,  if  the  facts  disclosed 
by  it  amounted  to  a  defense,  it  would  have  been  better  to 
allow  it  to  be  entered.  It  was  the  safer  practice  to  offer  it. 
Its  reception  could  have  done  no  possible  harm,  and  would 
have  given  the  state  the  advantage  of  knowing  what  was  the 
defense  relied  on. 

We  do  not  decide  whether  or  not  the  facts  alleged  in  the 
plea  of  former  jeopardy  would  constitute  a  good  defense  to 
the  present  indictment.     The  question  will  be  involved  in 
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the  futare  proceedings  in  tbe  case,  but  it  is  of  too  much 
consequence  to  be  decided  without  argument,  and  it  has 
not  been  argued  here. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 


[No.  767.] 

J.  8.  DICKSON  AND  WM.  ANDEESON,  Eespondents,  v. 
DANIEL  G.  COEBETT,  Appellant. 

PcBECLOsuBE  OF  MECHANIC'S  LiEN — Pleadinos. — Where  tbe  complaint  states 
a  case  for  relief,  alleging  that  the  work  was  done  and  the  materials  far- 
nisbed  at  the  special  instance  and  request  of  one  J.  J.  Bennett,  the 
agent  of  tho  defendant,  and  where  none  of  the  allegations  iu  the  com- 
plaint were  denied:  J9e/d,  that  a  plea  that  "plaintiffs  ought  not  to  be 
allowed  to  maintain  this  action,  for  that  on  the  —  day  of  May,  1875, 
they  obtained  a  judgment  for  the  same  debt  against  J.  J.  Bennett," 
constitutes  no  defense  to  the  action. 

loiSf.— The  fact  that  plaintiffs  recovered  a  judgment  against  Bennett  only 
proves  that  Bennett  made  himself  also  personally  liable  on  the  contract 
which  he  entered  into  on  behalf  of  his  principal. 

AoKNCT,  WHEN  HUBT  BE  DENIED.- -The  argument  of  appellant  is,  that  Ben* 
nett  was  not  his  agent  but  his  tenant,  and  had  no  authority  to  bind  him 
or  his  estate :  Held,  that  if  this  was  true  appellant  should  have  alleged 
the  facts  in  his  answer. 

Mechanic's  Lien  —  Descbiption  op  Pbemises.  —  Where  the  complaint  de- 
scribed the  property  as  a  large  building  on  certain  lots  iu  a  certain  block 
belonging  to  the  defendant,  together  with  a  convenient  space  of  land 
around  the  same:  Held,  that  the  description  was  sufficiently  specific. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

This  case  was  originally  brought  in  the  justice's  court  to 
foreclose  a  mechanic's  lien  upon  the  following  described  real 
estate,  situate  in  the  county  of  Ormsby,  state  of  Nevada, 
and  more  fully  described  as  follows,  to  wit :  Being  a  large 
structure  on  block  66,  lots  3,  4,  5,  6,  7  and  8  of  Musser  s 
Division  of  Carson  city,  opposite  the  United  States  mint, 
and  belonging  to  D.  H.  Coibett,  together  with  a  convenient 
space  of  laud  around  the  same. 

The  other  facts  are  stated  in  the  opinion. 
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Thomas  H.  JVdls,  for  Appellant. 

I.  Bespoudents  Lad  no  right  to  maintain  any  action 
against  appellant  upon  the  cause  of  action  herein  alleged. 
Their  original  cause  of  action,  their  account,  had  been  ex- 
tinguished by  their  judgment  obtained  thereon  against  Ben- 
nett, in  the  justice's  court,  in  which  they  proved,  to  the  sat- 
isfaction of  the  court,  that  Bennett,  not  Corbett,  was  the  one 
for  whom  they  worked  and  who  owed  them  the  debt.  When 
they  sued  Corbett  on  the  same  cause  of  action,  they  did  not 
cancel,  satisfy  or  release  said  judgment,  or  offer  to  do  so, 
or  pray  that  it  be  done,  or  plead  any  fraud  or  mistake,  in 
the  obtaining  of  it,  which  should  relieve  them  from  being 
bound  by  it.  They  cannot  obtain  a  second  judgment  for 
the  same  debt  while  the  first  remains  in  full  force  and  effect. 
It  is  apparent  from  the  record  that  the  lien,  if  they  had  the 
right  to  put  one  on  anything,  after  suing  and  obtainiog  a 
judgment,  might  have  be^n,  and  ought  to  have  been,  put 
upon  the  interest,  the  leasehold  estate  of  Bennett,  in  tlie 
property  set  out  in  the  lien. 

II.  The  judgment  is  erroneous,  because  the  record  shows 
that  no  proof  was  ever  offered  to  support  the  validity  of  tlie 
claim  or  of  the  lien.  The  judgment  was  rendered  as  if  by 
default  in  a  suit  simply  for  money  due  on  debt. 

III.  Section  14  of  the  lien  act  does  not  mean  to  give  two 
remedies  at  one  and  the  same  time,  in  cases  of  this  class, 
any  more  than  in  contract  mortgage  cases.  It  means  that, 
though  a  party  may  have  taken  and  filed  his  lien,  he  mav, 
before  suit  brought  to  enforce,  waive  that  remedy  and 
bring  his  personal  action  to  recover  the  debt.  (27  Cal.  358; 
32  Id.  176;  10  Id.  22;  30  Blkst.  Com.  302.) 

Bobert  M.  Clarke,  for  Bespondent. 

Plea  is  not  good.  (Lien  Law,  Stat.  1875,  p.  124,  sec.  14; 
16  Cal.  140;  2  B.  Munroe,  257;  8  Id,  429;  4  Md.  269;  8 
Johns,  361;  4  Md.  Ch  75;  2  Id.  1. 

By  the  Court,  Beatty,  J. : 

This  is  the  same  case  in  which  a  motion  to  dismiss  the 
appeal  was  overruled  at  the  January  term,  (10  Nev.  439.) 
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The  appeal  is  from  the  judgment,  and  but  one  question 
arises  upon  the  record :  Did  the  court  err  in  sustaining  the 
motion  of  plaintiffs  for  judgment  on  the  pleadings? 

The  suit  is  to  foreclose  a  mechanic's  lien, and  was  com- 
menced in  a  justice's  court.  It  is  not  pretended  that  the 
complaint  does  not  state  a  case  for  the  relief  decreed.  It 
alleges  inter  alia  that  the  work  was  done  and  the  materials 
famished  at  the  special  instance  and  request  of  one  J.  J. 
Bennett,  the  agent  of  the  defendant.  No  allegation  of  the 
complaint  is  denied  in  the  answer,  the  defendant  relying 
solely  on  the  following  plea:    ** Plaintiffs  ought  not  to  bo 

allowed  to  maintain  this  action  for  that  on  the day  of 

May,  1875,  they  obtained  a  judgment  for  the  same  debt 
against  J.  J.  Bennett  in  this  court."  The  defendant  had 
judgment  in  the  justice's  court,  but  on  appeal  to  the  dis- 
trict court  the  plaintiffs  recovered  a  judgment  on  the  plead- 
ings, from  which  the  defendant  appeals;  and  the  sole  ques- 
tion for  our  decision  is  whether  the  plea,  admitting  it  to  be 
true,  avoids  the  original  liability  which  the  defendant  has 
admitted  by  failing  to  deny  the  allegations  of  the  complaint? 
We  think  it  does  not.  The  fact  that  plaintiffs  have  recov- 
ered a  judgment  against  Bennett  only  proves  that  Bennett 
made  himself  also  personally  liable  on  the  contract  which 
he  entered  into  on  behalf  of  his  principal,  which  he  may 
have  done  by  failing  to  disclose  his  agency  or  by  the  form 
of  the  contract.  In  such  case  Corbett  is  also  liable,  and  an 
unsatisfied  judgment  against  Bennett  is  no  bar  to  an  action 
against  Corbett.  Especially  is  this  so  when  the  object  of 
this  proceeding  is  not  to  obtain  a  personal  judgment  against 
Corbett,  but  to  enforce  the  lien  upon  his  property.  He 
does  not  deny  that  his  property  was  subject  to  the  lien,  but 
plants  himself  upon  the  bald  proposition  that  the  lien  is  ex- 
tinguished by  an  unsatisfied  judgment  against  his  agent. 
We  have  been  cited  to  no  authority,  and  we  know  of  none 
which  supports  such  a  view.  Appellant  suggests  in  his  ar- 
gument that  Bennett  was  not  his  agent,  but  his  tenant,  and 
had  no  authority  to  bind  him  or  his  estate.  If  this  is  true, 
it  should  have  been  so  stated  in  the  answer.     As  the  record 
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stands,  Bennett's  agency  is  admitted,  and  we  can  look  to 
nothing  else. 

It  is  said  to  have  been  an  error  in  the  district  court  to 
make  the  decree  without  any  testimony  as  to  the  part  of 
the  premises  subject  to  the  lien.  But  as  to  this  matter, 
we  think  the  complaint  was  sufficiently  specific,  and  the  de- 
cree follows  it. 

Judgment  affirmed. 


[No.  792.] 

DUNCAN  L.  THOMAS,  Appellant,  v.  J.  D.  SULLIVAN 

ET  AL.,    EeSPONDENTS. 

Statement  on  Motion  tob  Nkw  Tbial  cannot  be  Gebtified  to  afteb  Appeaii 
IS  Taken. — ^Where  the  court  below  allowed  and  settled  a  Btatement  after 
action  npon  the  motion  for  new  trial  and  after  an  appeal  was  taken: 
Eeldy  that  the  court  had  lost  jurisdiction  by  the  appeal  and  that  the 
statement  on  motion  for  new  trial  must  be  disregarded. 

Idem — Effect  of  Obdeb  Pbematurelt  Made. — The  effect  of  the  reversal  of 
an  order  granting  a  motion  for  a  new  trial,  when  the  reversal  results 
from  the  fact  that  the  decision  was  prematurely  made,  is  to  leave  the 
motion  still  pending  in  the  court  below  to  be  regularly  and  properly  dis- 
posed of. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  are  stated  in  the  opinion. 

2>.  E,  Bailey,  for  Appellant. 

L  The  court  erred  in  granting  defendant's  motion  for  a 
a  new  trial,  when  there  was  no  certificate  attached  to  the 
statement,  oii  motion  for  new  trial,  as  required  by  law. 
Under  the  practice  act  and  the  decisions  of  the  supreme 
courts  both  of  this  state  and  California,  there  was  no  motion 
or  statement  for  a  new  trial  on  which  the  judge  of  the  court 
below  acted,  when  the  order  was  made. .  (Comp.  L.,  vol.  1, 
sec.  1258;  White  v.  White,  6  Nev.  20;  Dean  v.  PriicJiard,  9 
Id.  362;  Morris  v.  De  Cdis,  41  Gal.  331;  Waggenheim  y. 
Book,  35  Id.  216;  Cosgrove  v.  Johmon,  30  Id.  609.) 

II.  If  the  statement  was  properly  authenticated  as  required 
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by  law,  there  is  nothing  in  the  evidence  adduced  upon  the 
trial  which  would  warrant  the  judge  in  the  court  below 
granting  the  order  on  motion  for  a  new  trial.  The  new  trial 
was  granted  by  the  court  below  on  the  ground  of  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict,  and  upon  that 
alone. 

Hilllwuse  &  Davenport^  for  Bespondent. 

I.  We  concede  that  there  are  some  authorities  in  this 
state  which  authorize  the  appellate  court  to  refuse  to  examine 
a  statement  on  motion  for  new  trial  that  is  not  properly  cer- 
tified to  before  an  appeal  is  taken,  and  without  asking  that 
these  decisions  be  reversed,  we  think  we  can  suggest  a 
remedy  by  which  the  evil  results  of  such  a  course  of  de- 
cisions can  be  avoided.  We  submit  herewith  the  affidavit 
of  the  district  judge  who  granted  the  new  trial  herein.  On 
that,  we  ask  that  what  purports  to  be  a  statement  on  motion 
for  new  trial  be  considered  on  this  appeal,  as  it  was  upon 
motion  for  new  trial;  or  if,  under  the  decisions,  this  court 
should  think  this  would,  to  some  extent,  unsettle  the  prac- 
tice, then  let  an  order  be  made  reversing  the  order  granting 
anew  trial  and  remanding  the  matter,  with  instructions  to 
re-submit  the  motion  to  the  judge  who  decided  the  motion, 
with  leave  to  him  to  certify  to  the  statement  and  decide  the 
motion. 

In  all  the  cases  where  these  technical  objections  have  pre- 
vailed, we. find  no  affidavit,  and  nowhere  is  there  any  request 
to  remand  the  case,  with  instructions  to  re-submit  motion. 
We  refer  the  covirt  to  sec.  1131,  Comp.  L.  of  Nevada,  and  to 
the  case  of  Flynn  v.  Cottle  (47  Cal.  526). 

D.  E.  Bailey,  in  reply. 

I.  The  respondents,  in  their  brief,  virtually  admit  that  the 
points  made  by  appellant  are  correct,  and  seriously  ask  that 
the  case  be  re-submitted  to  Judge  McKenney.  There  is 
nothing  in  the  statute  to  warrant  such  practice,  and  the  case 
cited  by  counsel  of  Flynn  v.  Cottle  (47  Cal.  527),  does  not 
even  suggest  any  such  proceeding.  This  method,  however, 
was  suggested  to  this  court  by  counsel  for  appellants  in  the 
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case  of  Dean  v.  Pritchard^  but  was  answered  by  the  court 
citing  the  case  of  CapUa  v.  Central  P.  i?.  R,  Co,  (6  Nev. 
271-2.) 

All  the  authorities  hold — and  there  is  no  conflict — tbat 
when  a  motion  for  a  new  trial  is  granted  on  a  defective  state- 
ment;, it  is  the  same  as  if  no  statement  had  been  filed,  and 
there  is  no  foundation  for  such  an  order. 

By  the  Court,  Beatty,  J. : 

In  this  case  the  plaintiff  appeals  from  an  order  granting  a 
new  trial;  the  principal  ground  of  the  appeal  being  that  the 
court  erred  in  granting  the  motion  **when  there  was  no  cer- 
tificate attached  to  the  statement  on  motion  for  new  trial  as 
required  by  law."  It  appears  from  the  record  that  the  mo- 
tion was  granted  September  13,  1875;  that  this  appeal  was 
taken  and  perfected  on  the  eighteenth  of  October  following, 
and  that  on  the  next  day,  October  19,  1875,  the  district 
judge  attached  the  following  certificate  to  the  **  engrossed 
statement"  on  motion  for  new  trial: 

"The  foregoing  statement  is  correct,  and  has  been  al- 
lowed by  me.  I  make  this  certificate  of  the  date  of  Sep- 
tember 13, 1875,  on  motion  of  counsel  for  defendants.  This 
statement  was  settled  by  me  and  is  correct.  I  further 
certify  that  this  statement  was  settled  in  Eureka  county, 
Nevada,  before  me' with  both  parties  present,  and  that  the 
motion  for  new  trial  was  submitted  to  me  on  this  statement 
by  consent  of  attorneys  for  the  respective  parties.  Dated 
October  19,  1875.     D.  C.  McKenney,  D.  J." 

This  certificate  having  been  made  after  the  district  court 
had  lost  jurisdiction  of  the  case  for  that  purpose,  we  are 
compelled  to  wholly  disregard  the  statement  to  which  it  is 
affixed,  and  as  there  is  nothing  to  support  the  order  grant- 
ing a  new  trial,  it  must  be  reversed.  The  cases  of  Lam- 
hurth  V.  DaUon  and  Dean  v.  Prichard,  are  precisely  in 
point.     (9  Nev.  66  and  232.) 

But  counsel  for  respondents,  upon  a  suggestion  of  the 
circumstances  under  which  their  motion  was  decided,  ask 
that,  in  case  the  order  is  reversed,  the  cause  be  remanded, 
with  directions  to  the  district  judge  to  make  a  proper  certi- 


Ooi.  1876.]  Thomas  v.  Sulliyan.  283 

Opinion  of  the  Court— Beatty,  J. 

ficate  to  the  statementi  and  then  to  decide  the  motion  for  a 
new  trial. 

The  circumstances  so  suggested  are  set  forth  in  an  affi- 
davit of  the  district  judge  filed  in  this  court,  from  which  it 
appears  that  at  the  time  this  case  was  tried,  Judge  Mc- 
Kenney  was  judge  of  the  sixth  district,  embracing  Eureka 
county;  that  the  case  was  tried  at  Eureka,  and  the  state- 
ment on  motion  for  new  trial  settled  by  him  and  ordered 
engrossed,  that  shortly  after  the  settlement  of  the  state- 
ment, and  before  its  engrossment,  he  ceased  to  be  judge  of 
the  sixth  district  and  became  judge  of  the  fifth  district, 
which  does  not  embrace  Eureka  county;  that  subsequently 
the  engrossed  statement  and  the  motion  for  new  trial  were 
submitted  to  him  at  Austin;  that  his  decision  of  the  mo- 
tion, together  with  the  engrossed  statement,  was  returned 
to  Eureka,  he  having  failed,  through  inadvertence,  to  affix 
his  certificate  to  the  statement,  and  that  he  afterwards  made 
the  certificate  of  October  19,  above  quoted. 

These  suggestions,  and  the  application  of  respondents 
founded  thereon,  present  a  question  which  has  never  been 
considered  by  this  court;  that  is,  what  is  the  efiect  of  the 
reversal  of  an  order  granting  a  motion  for  a  new  trial  when 
the  reversal  results  solely  from  the  fact  that  the  decision  of 
the  motion  was  prematurely  made?  Does  it  forever  de- 
stroy the  right  of  the  moving  party  to  proceed  with  his  mo- 
tion? Or  is  its  effect  limited  to  the  order  irregularly  and 
prematurely  entered,  leaving  the  motion  still  pending  in  the 
court  below,  to  be  regularly  and  properly  disposed  of? 
The  latter  view  is  sustained  by  the  case  of  Morris  v.  DeCelis 
(41  Cal.  331),  and  is  not  opposed  by  any  decision  of  this 
court.  The  point  was  involved,  perhaps,  in  the  cases  of 
Lamhurth  v.  Dalion  and  Dean  v.  Pritchard^  but  it  was  not 
presented  to  the  court,  and  of  course  not  passed  upon.  In 
this  case,  however,  the  respondent  presents  the  point  by 
the  facts  suggested,  and  his  request  that  upon  a  reversal  of 
the  order  appealed  from  the  case  be  remanded  for  further 
proceedings.  We  think  that  if  the  facts  suggested  are  true, 
the  case  should  be  remanded.  They  are  not  precisely 
those  presented  by  the  case  of  Morris  v.  BeCelis,  but  they 
involve  the  same  principle.     It  was  there  decided  that  when 
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the  district  court  has  granted  a  motion  for  a  new  trial  before 
settling  the  statement,  and  before  the  motion  has  been  sub- 
mitted, it  is  proper  to  move  in  the  district  court  to  vacate 
the  order;  and  if  that  motion  is  denied,  though  the  ruling 
of  the  district  court  must  be  reversed  on  appeal,  the  cause 
will  be  remanded  "for  further  proceedings  for  the  orderly 
determination  of  the  motion  for  a  new  trial." 

If  the  motion  in  this  case  was  decided  before  it  was  sub- 
mitted, or  what  is  equivalent  to  the  same  thing,  if  it  was 
decided  without  complying  with  the  conditions  upon  which 
it  was  submitted,  it  was  prematurely  decided,  and  the  in- 
advertence of  the  judge  ought  not  to  prejudice  the  moving 
party.  Now  what  were  the  conditions  upon  which  the  mo- 
tion was  submitted?  There  were  no  express  conditions,  but 
there  were  conditions  clearly  implied.  The  engrossed 
statement  was  sent  from  Eureka  to  Austin,  and  submitted 
to  the  district  judge  at  the  same  time  that  the  motion  was 
submitted.  It  was  clearly  his  duty  to  attach  the  proper 
certificate  to  the  statement  before  he  decided  the  motion, 
and  it  must  have  been  the  understanding  on  both  sides  that 
he  would  do  so.  The  submission  was  therefore  a  condi- 
tional submission,  a  submission  upon  the  understanding 
that  the  statement  should  be  settled  before  the  decision  of 
the  motion. 

But  the  district  judge,  through  inadvertence,  decided  the 
motion  first,  and  before  the  defendants  discovered  and  had 
time  to  remedy  the  inadvertence,  the  plaintiff  took  and  per- 
fected his  appeal,  and  now  claims  that  he  has  by  that  means 
forever  deprived  the  respondents  of  any  opportunity  of  hav- 
ing their  motion  decided  upon  its  merits.  We  think,  that 
if  the  facts  are  as  suggested,  he  is  mistaken  in  that  view. 
We  must  undoubtedly  reverse  the  order  of  the  district 
court,  but  we  only  reverse  that  order.  If  there  is  neverthe- 
less a  motion  for  a  new  trial  regularly  pending,  and  if  that 
motion  has  never  been  decided  in  accordance  with  the  terms 
of  its  submission,  there  is  nothing  to  prevent  the  district 
judge  from  now  settling  and  certifying  the  statement  and 
then  deciding  the  motion  upon  its  merits. 

The  order  appealed  from  is  reversed  and  the  cause  re- 
manded. 
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WILLIAM  AEEINGTON  and  M.  B.  BAETLETT,  Plaint- 
iFFs,  V.  F.  E.  WITTENBEEG,  Defendant. 

POBECLOSTTBIS  OF  MECHANICS*  LlEN— SECTION  345  OP  PllACTICB  AOT  CoNSTBTTED. 

— In  construing  section  345  (1  Comp.  L.  1406 ) :  Held,  that  there  is  nothing 
in  the  section  that  requires  an  undertaking/  in  an  action  to  foreclose  a 
mechanics'  lien,  to  secure  the  money  part  of  the  judgment  in  order  to 
stay  the  order  directing  the  sale  of  the  property. 
Idem.— The  only  provision  for  a  covenant  in  the  imdertaking  to  pay  any 
deficiency  arising  upon  the  sale  applies  solely  to  cases  in  which  the 
judgment  is  for  the  sale  of  mortgaged  premises. 

Original  Motion  in  Supreme  Court  for  leave  to  issue  an 
order  of  sale. 

The  facts  are  stated  in  the  opinion. 

Crittenden  Thornton,  for  the  Motion. 

G,  W,  BaJceVy  against  the  Motion. 

By  the  Court,  Hawley,  C.  J.  : 

The  plaintiff  obtained  a  judgment  and  decree  of  foreclos- 
ure of  a  mechanic's  lien  and  an  order  of  sale  of  certain  real 
estate. 

The  decree  recites  a  money  judgment,  and  after  directing 
a  sale  of  the  premises  to  satisfy  said  judgment,  provides  for 
the  docketing  of  a  judgment  against  defendant,  for  any  bal- 
ance that  may  be  due  to  plaintiffs  after  the  proceeds  of  said 
sale  have  been  properly  applied. 

The  defendant  gave  notice  of  an  appeal  to  this  court  from 
said  judgment  and  decree,  and  filed  two  undertakings  on 
appeal.  One  being  in  the  sum  of  three  hundred  dollars, 
conditioned  to  **  pay  all  damages  and  costs  which  maybe 
awarded  "  against  the  appellant,  as  required  by  section  341 
of  the  civil  practice  act  (1  Comp.  L.  1402.)  The  other,  in  the 
sum  of  one  thousand  dollars  (being  the  amount  fixed  by  the 
judge  of  the  district  court,  who  rendered  the  judgment), 
conditioned  '*that  during  the  possession  of  said  property 
by  said  appellant,  he  will  not  commit,  nor  suffer  to  be  com- 
mitted, any  waste  thereon,  during  the  time  he  is  so  in  pos- 
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session;  and  that  we  will  pay  to  said  Wm.  Arrington  and 
M.  B.  Bartletty  all  damages  which  they  may  suffer  by  reason 
of  the  commission  of  any  waste  upon  said  premises  during 
the  tiine  said  appellant  is  in  possession  of  the  same."  Upon 
this  state  of  facts,  the  plaintiffs  move  this  court  for  leave  to 
issue  an  order  of  sale  of  the  premises  described  in  the  de- 
cree of  foreclosure  and  sale.  Said  motion  is  based  upon 
the  ground  that  said  undertakings  are  insufficient  in  law  to 
stay  the  execution  and  order  of  sale,  for  two  reasons: 
First.  Because  **  there  is  not  any  covenant  or  undertaking 
to  pay  the  personal  judgment."  Second.  Because  "there 
is  not  any  covenant  or  undertaking  to  pay  any  deficiency 
which  may  ensue  upon  a  sale  of  the  said  premises." 

We  think  the  whole  question  rests  exclusively  upon  the 
construction  to  be  given  to  section  345  of  the  practice  act, 
and,  in  our  judgment,  but  one  interpretation  can  be  given 
to  it.  It  reads  as  follows:  **If  the  judgment  or  order  ap- 
pealed from  direct  the  sale  or  delivery  of  possession  of  real 
property,  the  execution  of  the  same  shall  not  be  stayed  un- 
less a  written  undertaking  be  executed  on  the  part  of  the  ap- 
pellant, with  two  or  more  sureties,  to  the  effect  that,  dur- 
ing the  possession  of  such  property  by  the  appellant,  he 
will  not  commit,  nor  suffer  to  be  committed,  any  waste 
thereon,  and  that,  if  the  judgment  be  affirmed,  he  will  pay 
the  value  of  the  use  and  occupation  of  the  property  from 
the  time  of  the  appeal  until  the  delivery  of  possession  there- 
of, pursuant  to  the  judgment  or  order,  not  exceeding  a  sum 
to  bo  fixed  by  the  judge  of  the  court  by  which  the  judgment 
was  rendered  or  order  made,  and  which  shall  be  specified 
in  the  undertaking.  When  the  judgment  is  for  the  sale  of 
mortgaged  premises,  and  the  payment  for  a  deficiency  aris- 
ing upon  the  sale,  the  undertaking  shall  also  provide  for 
the  payment  of  such  deficiency.  In  all  other  cases,  not 
herein  before  mentioned,  the  amount  of  the  undertaking 
to  stay  the  execution  of  the  judgment  or  order,  shall  be  fixed 
by  the  court  or  judge  thereof."     (1  Comp.  L.  1406.) 

The  motion  is  not  for  leave  to  issue  execution  upon  the 
money  judgment.  In  fact,  no  appeal  was  taken  from  that 
part  of  the  judgment;  but  only  from  that  part  which  estab- 
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lishes  a  lien  upon  the  property  of  defendant,  and  hence  the 
only  question  for  our  decision  is  whether,  under  the  pro- 
visions of  the  section  above  quoted,  the  undertakings  are 
suflScient  to  stay  the  issuance  of  the  order  of  sale.  There 
is  nothing  in  the  section  that  requires  an  undertaking  to  se- 
cure the  money  part  of  the  judgment,  in  order  to  stay  the 
order  directing  a  sale  of  the  property.  The  only  provision 
for  a  covenant  in  the  undertaking  to  pay  any  deficiency 
arising  upon  the  sale,  applies  solely  to  cases  in  which  the 
judgment  is  for  the  sale  of  mortgaged  premises.  The  stat- 
ute in  this  respect  clearly  discriminates  in  favor  of  giving 
this  security  only  **Vhen  the  judgment  is  for  the  sale  of 
mortgaged  premises."  No  other  liens  are  mentioned.  The 
maxim  eocpressio  uniiis  est  exclusio  alterius  applies. 

If  the  legislature  had  intended  that  mechanics'  or  other 
liens  should  be  governed,  in  this  respect,  by  the  same  rule 
as  mortgages,  it  would  have  been  so  stated.  The  supreme 
•court  of  California  has  given  to  a  statute  identical  with  the 
section  quoted  the  same  interpretation.  {Englund  v.  LewiSy 
25  Cal.  353.)  The  fact  that  section  248  of  our  practice  act 
contains  the  words  **  or  ^ien,"  in  providing  for  actions  for  the 
foreclosure  of  mortgages,  does  not,  in  any  manner,  change  or 
affect  the  interpretation  to  be  given  to  section  345,  upon 
which  alone  the  points  raised  as  to  the  sufficiency  of  the 
undertakings  to  stay  the  issuance  of  the  order  of  sale,  must 
he  determined.  We  are  of  opinion  that  the  undertaking  to 
stay  waste  complies  with  the  provisions  of  the  statute,  and 
is  sufficient  to  stay  the  issuance  of  the  order  of  sale. 

The  motion  is  denied. 


[No.  807.] 

Ex  Parte  W.  C.  EICOED. 

Embezzlement — Section  2380  Compiled  Laws  construed. — In  construing 
section  2380  of  the  compiled  laws:  Eeldt  that  money  received  by  a 
clerk  who  is  intrusted  by  his  employer  with  bills  to  collect,  in  the  ordi- 
nary course  of  his  business  as  a  clerk,  is  money  intrusted  to  him  by  his 
eraployer. 

Idem. — Petitioner  was  an  assistant  of  the  agent  of  the  Central  Pacific  E.  R. 
Co.,  and  had  been  held  out  to  the  public  by  the  agent  as  having  authority 
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to  collect  bills,  and  was  enabled,  by  reason  of  the  trast  reposed  in  him 
by  the  company,  to  collect  the  company's  money  and  discharge  its 
^debtors  from  their  obligations  to  the  company:  Held,  that  alihongh  he 
had  no  general  authority  to  collect  all  bifl.s  due  the  company  he  \rfts, 
under  the  circumstances,  intrusted  by  the  company  with  the  money 
which  he  collected. 

Idem. — It  does  not  lie  in  the  mouth  of  petitioner  to  deny  that  he  had  the 
authority  which  he  claimed  in  order  to  collect  the  money,  and  which 
the  confidence  reposed  in  him  by  his  employer  enabled  him  to  claim 
with  success. 

Commitments  fob  Embezzlement  and  obtainino  Money  undeb  False  Fbe- 
TENSES. — Where  petitioner  was  held  by  the  sheriff  under  a  commitment 
of  a  justice  of  the  peace  for  embezzlement,  and  while  so  held  was  taken 
before  the  district  judge  upon  habeas  corpus  and  the  district  judge, 
after  hearing  further  testimony,  made  an  order  committing  him  to  the 
custody  of  the  sheriff  for  the  offense  of  obtaining  money  under  false 
pretenses:  Held,  that  the  order  of  the  district  judge  did  not,  ipso 
facto,  discharge  petitioner  from  further  custody  under  the  warrant  for 
embezzlement. 

Idem — Supeeme  Coubt  has  AuTHOBmr  to  issue   Commitment.  —  Where  a 
petitioner  is  brought  before  the  supreme  court  upon  a  writ  of  habeas 
corpus,  the  court  is  authorized,  if  after  examining  the  case  it  should  be^ 
of  opinion  that  petitioner  was  guilty  of  an  offbnse  other  than  that  held, 
to  issue  a  new  commitment. 

Indictment  fob  Embezzlement.  —  A  clerk  may  commit  more  than  one 
embezzlement  of  his  employer's  money,  and  if  he  does  he  may  be  sepni- 
rately  indicted  for  each  separate  offense. 

Idem — Bueden  op  Peoop.— If  the  money  from  different  parties  was  all  col- 
lected before  any  portion  of  it  was  converted,  then  petitioner  committed 
but  one  offense;  but  the  burden  of  establishing  thiR  fact  is  npon 
petitioner. 

Habeas  Corpus  before  the  Supreme  Court. 
The  facts  are  stated  in  the  opinion. 

Harvey  S.  Broion,  M.  8.  Bonni/ield,  T,  W.  W.  Davies  and 
J.  R.  Kittrelly  Attorney-General^  for  the  State. 

Robert  M.  Clarke,  for  Petitioner. 

I.  In  holding  Eicord  to  answer  for  the  crime  of  ''obtain- 
ing money  under  false  pretenses  "  in  the  habeas  corpus  pro- 
ceeding, Judge  Bonnifield  discharged  him  of  the  crime  of 
**  embezzlement." 

Upon  the  same  facts  it  is  not  possible  that  Eicord  could 
be  guilty  of  "obtaining  money  under  false  pretenses"  and 
''embezzlement;"  because   "embezzlement"  involves  the 
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existence  of  an  agency,  and  implies  that  the  money  came 
rightfnlly  into  his  custody,  and  **  obtaining  money  under 
false  pretenses  "  involves  the  denial  of  an  agency,  and  im- 
plies that  the  money  came  wrongfully  into  his  custody.  In 
trath,  the  oflScer  restrains  Kicord  in  virtue  of  the  order  of 
Judge  Bonnifield,  and  by  no  other  authority. 

n.  Judge  Bonnifield  had  no  authority  to  make  the  order 
committing  Ricord  to  answer  for  the  crime  of  *'  obtaining 
money  nnder  false  pretenses,"  because  he  had  not  made  an 
order  appointing  a  time  to  examino  such  charge.  (Hab. 
Corp.  Act,  sec.  22;  C.  L.  sec.  370.) 

III.  Granting  the  authority  to  hear  the  matter,  and  the 
power  to  commit  for  the  supposed  offense,  the  evidence  was 
insuflScient  to  warrant  the  judge  in  holding  Bicord  to  answer 
for  the  offense  of  '*  obtaining  money  under  false  pretenses." 
There  was  no  false  pretense  unless  in  Bicord's  represent- 
ing himself  to  be  the  agent  of  the  Central  Pacific  Bailroad 
Company,  with  authority  to  collect  the  money.  But  Bicord 
was  such  agent,  and  had  such  authority,  consequently  there 
was  no  false  pretense  in  the  case.  (See  Crim.  Act,  sec. 
187;  2  Bish.  Cr.  Law,  sees.  399,  447,  460,  471;  Whart.  Cr. 
Law,  sees.  2081,  2110.) 

IV.  Bicord  had  already  been  acqilitted  of  the  crime  of 
embezzlement  alleged  to  have  been  committed  in  the  em- 
bezzlement of  this  money.  Having  been  acquitted,  he  can- 
not again  be  tried.  (1  Bish.  Cr.  Law,  sec.  1048,  1051-2; 
9  Terg.  357;  4  Scam.  172.)  The  fact  of  former  acquittal 
may  be  raised  on  habeas  corpus,  under  that  provision  of  the 
habeas  corpns  act  which  authorizes  the  court  to  discharge 
the  prisoner  "where  a  party  has  been  committed  without 
reasonable  or  probable  cause."  (Hab.  Corp.  Act,  sec.  20; 
vol.  1  C.  L.  113.)  It  certainly  would  have  been  a  good  bar 
if  suggested  to  the  magistrate,  and  why  not  when  suggested 
to  this  court,  on  a  re-examination  of  the  complaint.  (23  Cal. 
571.) 

By  the  Court,  Beatty,  J. : 

This  is  a  proceeding  upon  habeas  corpus.     The  petitioner 
alleges  that  he  is  illegally  restrained  by  the  sheriff  of  Hum- 
VoL.  XI.— 19 
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boldfc  county,  and  that  the  illegality  of  his  confinement  con- 
sists in  this :  that  he  was  committed  in  default  of  bail  by 
the  Hon.  W.  S.  Bonnifield,  judge  of  the  fourth  district,  on 
a  charge  of  obtaining  money  under  false  pretenses,  notwith- 
standing the  fact  that  it  was  proven  before  said  judge  tbafc 
he  had  been  previously  tried  by  a  jury,  and  acquitted  upon 
a  good  indictment  for  the  same  oflfense.  And  he  alleges 
further  that  no  reasonable  cause  exists  or  was  shown  to 
said  judge  why  he  should  be  committed  or  held  to  answer. 
The  sheriff  makes  return  to  the  writ  that  he  holds  the  peti- 
tioner by  virtue  of  two  warrants;  one  a  commitment  for 
embezzlement  issued  by  a  justice  of  the  peace  of  HumbokU 
county,  the  other  the  commitment  of  Judge  Bonnifield,  de- 
scribed in  the  petition.  On  the  hearing  before  this  court, 
the  evidence  taken  and  reduced  to  writing  at  the  examina- 
tion before  the  justice  of  the  peace,  the  additional  testi- 
mony taken  and  reduced  to  writing  at  the  hearing  before 
Judge  Bonnifield,  and  a  stipulation  as  to  other  facts  were 
submitted  together  with  the  sheriff's  return.  From  all  of 
which  it  appears  that  J.  E.  Ragsdale  is  the  agent  of  the 
Central  Pacific  Railroad  Company  at  Winnemucca,  in  Hum- 
boldt county,  and  that  the  petitioner  was  for  several  months 
prior  to  June  8,  1876,  his  clerk  or  assistant.  Among  other 
duties  of  the  agent  at  Winnemucca  was  that  of  collecting 
freight  bills,  and  he  testifies  that  he  occasionally  intrusted 
their  collection  to  the  petitioner.  He  says  that  he  never 
gave  him  any  general  authority  to  collect  such  bills,  but 
only  a  special  authority  in  particular  instances.^  The  peti- 
tioner, on  the  contrary,  states  that  he  had  a  general  author- 
ity to  collect  any  and  all  bills  due  to  the  company,  and  it  is 
not  perfectly  clear  which  version  of  the  extent  of  his  au- 
thority is  correct.  It  is  certain,  at  all  events,  that  he  was 
clothed  with  such  appearance  of  authority  as  to  protect 
those  who  paid  their  freight  bills  to  him,  from  any  further 
claim  from  Ragsdale  or  the  company.  This  being  the  case, 
he  collected,  in  the  early  part  of  June,  1876,  several  hun- 
dred dollars  from  Rheinhardt  &  Co.,  of  Winnemucca,  on 
bills  for  freight,  which  he  receipted  in  the  usual  manner. 
'With  the  money  so  collected,  he  absconded.    He  was  aftei'- 
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M-ards  arrested  at  Omaha,  in  Nebraska,  brought  back  to 
Humboldt  county,  examined  by  a  magistrate,  and  liekl  to 
btiil  for  embezzlement,  as  above  stated.  He  thereupon 
sued  out  a  writ  of  habeas  corpus,  upon  which  proceeding  he 
was  again  examined  before  Judge  Bonnifield,  and  held  to 
auswer  for  obtaining  money  under  false  pretenses,  and  com- 
mitted in  default  of  bail.  It  further  appears  that  prior  to 
these  proceedings  he  was  indicted  for  embezzling  money  of 
the  Central  Pacific  Railroad  Company,  and  upon  that  in- 
dictment tried  and  acquitted.  Upon  this  showing,  he  asks 
to  be  discharged  from  custody.  He  contends  in  the  first 
place,  on  the  authority  of  The  People  v.  Bailey  (23  Cal.  577), 
that  he  cannot,  in  any  view  of  the  case,  be  deemed  guilty 
of  embezzlement.  Section  2380  of  our  compiled  laws  is 
identical  in  language  with  the  section  of  the  California 
criminal  code  which  was  construed  in  the  case  of  TJie 
People  V.  Bailey,  It  reads  as  follows:  *'If  any  clerk,  ap- 
prentice, or  servant,  or  other  person,  whether  bound  or 
hired,  to  whom  any  money  or  goods  or  chattels,  or  other 
property,  shall  be  intrusted  by  his  master  or  employer, 
shall  withdraw  himself  from  his  master  or  employer,  and  go 
away  with  the  said  money  *  ^  *  with  intent  to  steal 
the  same,  he  shall  be  deemed  guilty  of  embezzlement." 
Under  this  stiitute,  the  supreme  court  of  California  held 
that  no  one  could  be  guilty  of  embezzlement  unless  he  re- 
ceived the  money  or  property  directly  from  the  hands  of 
his  master  or  employer,  and  that  when  money  was  collected 
by  the  authority  of  the  master  from  third  parties,  and 
fraudulently  converted  by  the  servant,  the  case  did  not 
come  within  the  meaning  of  the  statute.  This  conclusion 
was  based  upon  a  very  narrow,  and,  we  think,  wholly  un- 
warranted construction  of  the  words  **  intrusted  by  his 
master  or  employer."  Judge  Norton  dissented  from  this 
part  of  the  opinion  of  the  court,  and  gave  the  correct  inter- 
pretation of  the  law  in  these  concise  terms:  **I  think  money 
received  by  a  clerk  who  is  intrusted  by  his  employer  with 
bills  to  collect,  in  the  ordinary  course  of  his  business  as  a 
clerk,  is  money  intrusted  to  him  by  his  employer."  We 
have  no  hesitation  in  saying  that  the  opinion  of  the  court 
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in  The  People  v.  Bailey,  is  not  law,  and  that  the  petitioner 
in  this  case,  if  he  had  the  authority  which  he  claims  to  have 
had,  was  guilty  of  embezzlement. 

But  the  petitioner  contends  that  at  all  events  he  cannot  be 
deemed  guilty  of  both  offenses,  embezzlement  and  obtain- 
ing money  by  false  pretenses;  for,  he  says,  he  could  not  be 
guilty  of  embezzlement  unless  he  had  authority  to  collect 
the  money,  and  if  he  did  have  such  authority  he  was  guilty 
of  no  false  pretense.  We  think  this  is  true,  and  that  it  de- 
volves upon  this  court  to  say  upon  which  charge  he  can  be 
held,  if  upon  either.  In  our  opinion  the  testimony  shows 
that  he  was  guilty  of  embezzlement  even  upon  Eagsdale's 
statement  of  the  extent  of  his  authority.  He  was  Eags- 
dale's  assistant,  but  he  was  the  servant  of  the  Central  Pa- 
cific Railroad  Company,  and  if  he  had  no  general  authority 
to  collect  all  bills  due  the  company  at  Winnemucca,  he  had 
been  held  out  to  the  public  by  Eagsdale  and  the  company 
as  having  such  authority,  and  payment  to  him  was,  so  far 
as  third  parties  were  concerned,  payment  to  the  company. 
He  was  thus  enabled  by  reason  of  the  trust  reposed  in  him 
by  the  company,  and  solely  by  reason  of  such  trust,  to  col- 
lect the  company's  money  and  discharge  its  debtors  from 
their  obligation  to  the  company.  We  think  it  may  be  fairly 
said  that  he  was  entrusted  by  the  company  with  the  money 
which  he  collected  under  such  circumstances,  and  that  at 
all  events  it  would  not  lie  in  his  mouth  to  deny  that  he  had 
the  authority  which  he  claimed  in  order  to  collect  the 
money,  and  which  the  confidence  reposed  in  him  by  Lis 
employer  enabled  him  to  claim  with  success.  But  in  truth 
he  does  not  deny  his  authority.  He  insists  that  he  had  the 
authority,  and  that  he  was  guilty  of  embezzlement  and 
nothing  else.  And  he  claims  that  he  is  entitled  to  be  dis- 
charged, because  Judge  Bonnifield's  commitment  for  ob- 
taining money  under  false  pretenses  cannot  be  sustained  on 
the  testimony,  and  because  that  order  committing  him  for 
an  incompatible  offense,  ipso  facto,  discharged  him  from 
further  custody  under  the  warrant  for  embezzlement.  The 
last  proposition  we  cannot  concede.  It  may  be  true  that 
Judge  Bounifield  ought  to  have  made  an  order  discharging 
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him  from  the  first  commitment  before  holding  him  to  an- 
swer for  the  other  oflfense,  but  the  fact  is  he  did  not;  and  as 
it  is  the  duty  of  the  sheriJQf  to  hold  the  prisoner  under  that 
commitment  iintil  he  is  legally  discharged,  it  follows  that 
he  is  actually  and  properly  holding  him  on  both  warrants, 
and  unless  we  discharge  him  from  custody  under  one  war- 
rant he  will  continue  to  be  so  held.  But  even  if  we  thought 
the  effect  of  Judge  Bonnifield'e  order  was  to  destroy  the 
first  commitment  for  embezzlement,  we  are  clearly  of  the 
opinion  that  we  have  authority  under  the  habeas  corpus  act 
to  issue  a  new  commitment,  and  we  should  feel  bound  under 
the  circumstances  to  do  so,  unless  it  is  shown  that  the 
prisoner  has  already  been  acquitted  of  this  offense,  as  he 
claims  to  have  been.  On  this  point  it  is  stipulated:  **Tliat 
an  indictment  was  found  against  William  C.  Eicord  charging 
him  generally  with  embezzling  money  of  the  Central  Pacific 
Eailroad  Company.  That,  on  the  trial  of  said  indictment 
the  prosecution  first  introduced  proof  to  show  embezzle- 
ment of  certain  money  belonging  to  said  company  collected 
by  Ricord  from  Levy  &  Co.,  and  offered  to  introduce  further 
proof  concerning  other  sums  of  money  collected  as  the  agent 
of  said  company  fi^om  other  parties.  That  said  Kicord  by 
his  counsel  objected  to  the  introduction  of  such  further  tes- 
timony on  the  ground  that  but  one  offense  could  be  tried 
under  said  indictment,  which  objection  was  sustained  by 
the  court  and  no  testimony  was  admitted  except  as  to  the 
money  collected  from  Levy  &  Co.  On  the  trial  the  defend- 
ant, Eicord,  was  acquitted. '' 

The  petitioner  now  argues  that  his  objection  to  the  testi- 
mony offered  on  his  trial  was  erroneously  sustained.  He 
says  the  embezzlement  of  money  consists  in  the  wrongful 
conversion  of  it  after  its  collection  and  not  in  collecting  it. 
That  he  was  guilty  of  but  one  embezzlement  in  converting 
the  money,  no  matter  from  how  many  different  parties  he 
collected  it,  and,  consequently,  that  his  acquittal  on  one  in- 
dictment is  a  bar  to  any  further  prosecution.  There  is  no 
doubt,  if  his  crime  was  embezzlement,  and  the  money  was 
all  collected  before  any  portion  of  it  was  converted,  that  he 
committed  but  one  offense.     But  there  is  nothing  to  show 
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that  he  did  not  convert  the  money  collected  from  Levy  & 
Co.  before  he  collected  any  money  from  Kheinhardt  &  Co., 
and  from  the  objection  that  he  made,  and  the  ruling  of  the 
court  sustaining  it,  it  is  to  be  presumed  that  such  appeared 
to  be  the  fact.  A  clerk  may  commit  more  than  one  embez- 
zlement of  his  employer's  money,  and  for  aught  that  ap- 
pears, this  petitioner,  may  have  done  so,  and  if  he  did,  he 
must,  imder  our  law,  have  been  separately  indicted  for  each 
separate  offense.  The  burden  was  upon  him  to  show  the 
identity  of  the  offenses,  and  he  has  not  shown  it. 

Counsel  for  petitioner  has  cited  the  court  to  the  text  of 
Bishop's  Criminal  Law,  and  to  the  cases  of  Hite  v.  Tlie  Staie 
(9  Yerger,  357),  and  Diirliam  v.  The  People  (4  Scam.  172), 
as  authority  for  the  proposition  that  an  acquittal  on  one  in- 
dictment is  necessarily  a  bar  to  any  other  indictment,  when 
the  same  proof  would  support  both.  From  this  they  argue 
that  the  facts  proved  upon  the  present  charge  against  Eicord 
would  have  supported  the  indictment  upon  which  he  was 
acquitted,  and  consequently,  that  he  never  can  be  convicted 
on  such  facts.  But  the  cases  cited  do  not  sustain  the  prop- 
osition upon  which  this  argument  is  built.  A  plea  of  for- 
mer acquittal,  before  our  statute,  "was  required,  in  addition 
to  a  recital  of  the  record  in  the  former  case,  to  aver  that  the 
offense  charged  in  the  two  indictments  was,  as  matter  of 
fact,  the  same  identical  offense,  and  that  the  defendant  in 
both  was  the  same  person.  In  the  Tennessee  case  this  was 
the  form  of  the  plea,  and  it  is  to  be  presumed  that  it  was 
pleaded  in  the  same  form  in  the  Illinois  case.  In  both 
cases  the  question  before  the  court  w^as  purely  a  question  of 
law,  whether  the  plea  was  well  pleaded.  In  Illinois,  the 
question  was  raised  by  a  demurrer  to  the  plea,  and,  of 
course,  the  test  of  its  sufficiency,  admitting  it  to  be  true  in 
point  of  fact,  was  whether  the  same  testimony  would  sup- 
port both  indictments.  The  court  held  that  it  ^vould,  and 
sustained  the  plea.  In  the  Tennessee  case,  the  commou- 
wealth  replied  nul  iiel  record,  and  the  issue  was  tried  by  the 
court,  treating  the  replication  as  if  it  had  been  a  demurrer, 
The  court  held,  on  comparison  of  the  two  indictments,  that 
the  same  evidence  would  not  support  both,  and  overruled 
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the  plea.  The  truth  is,  that  the  rale  amounted  to  this: 
The  plea  was  bad  if  the  same  proof  would  not  support  both 
indictments,  but  it  was  not  necessarily  good  if  the  same 
proof  would  support  both  indictments.  The  further  alle- 
gatious  of  identity  of  offense  in  fact,  and  of  identity  of 
defendant,  were  essential,  and  if  put  in  issue  had  to  be 
proved. 

The  facts  stipulated  in  this  case  do  not  establish,  or  tend 
to  establish,  the  identity  of  the  offense  with  which  the  peti- 
tioner is  now  charged  with  that  of  which  he  was  acquitted. 

Let  the  prisoner  be  discharged  from  the  warrant  for  ob- 
taining money  on  false  pretenses,  and  remanded  upon  the 
warrant  for  embezzlement. 


[No.  813.] 

Ex  Parte  W.  D.  ISBELL. 

Habeas  Cobpus,  Sections  581  and  583  Cbiminaii  Pbactice  Act  Constbued. 
YThero  petitioner  had  been  held  to  answer  before  the  grand  jnry  for  the 
crime  of  mnrder,  the  graud  jury  had  met  and  ignored  the  charge,  and 
the  CO  arty  upon  Bufficient  cause  shown,  ordered  that  he  be  held  to  appear 
before  the  next  graud  jary :  Ileldf  that  petitioner  was  not  entitled  to  his 
discharge  under  the  proyisious  of  sections  581  and  533  of  the  Criminal 
Practice  Act  (1  Comp.  L.  2206,  '2208)  upon  a  writ  of  habeas  corpus. 

Idem. — Obdeb  Submitting  Case  to  Anotheb  Gband  Juby. — Discretion 
OF  Judge. — "Where  it  appears  that  Ihe  court  adjudicated  upon  the  facts,  the 
presumption  arises  that  the  facts  were  of  such  a  character  as  to  warrant 
the  court  in  the  exercise  of  its  sound  legal  discretion  to  make  the  order. 

Idem. — Eecitai<s  in  Krcobd. — It  beiug  recited  in  the  record  that  the  order 
resubmittiug  the  case  to  the  next  grand  jury,  was  made  because  **  suffi- 
cient cause"  was  shown,  the  presumption  is,  in  the  absence  of  any 
showing  to  the  contrary,  that  the  court  did  not  act  arbitrarily  in  the 
premises. 

Habeas  Cobpus,  When  Wbit  should  not  Issue. — ^When  it  appears  from 
the  facts  set  out  in  the  petition,  that  there  is  no  sufficient  ground  to 
grant  the  relief  asked  for,  the  writ  should  not  be  issued. 

Admission  to  Bail  upon  Chabge  of  Mubdeb. — A  nisi  priiLs  court  has  the 
right,  upon  the  application  of  a  petitioner,  who  is  charged  with  murder, 
and  whose  case  has  been  resubmitted  to  another  grand  jury,  to  hear  the 
testimony  and  decide  for  itself  whether  the  proof  of  defendant's  guilt 
was  evident  or  the  presumption  great. 

Idem. — Application  to  Otheb  Coubts. — When  it  appears  that  the  presiding 
judge  has  acted  upon  petitioner's  application  for  bail,  no  other  court  or 
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judge  wonld  be  warranted  in  discharging  petitioner  or  admitting  him  to 
bail,  unless  it  clearly  appeared  that  the  presiding  judge  had  acted  arbi- 
trarily in  the  premises. 

Application  for  a  writ  of  habeas  corpus  before  Hawley,  C. 
J.,  at  Chambers. 

The  facta  are' stated  in  the  opinion. 

W,  N,  Granger ,  for  Petitioner. 

Hawley,  C.  J.     This  is  an  application  for  a  writ  of  habeas 
corpus.    The  petitioner  claims  that  he  is  unlawfully  impris- 
oned, detained,  confined  and  X'estrained  of  his  liberty  by 
the  sheriff  of  Nye  county.     In  his  petition  he  shows  that 
he  was  confined  in  the  county  jail  of  Nye  county  by  virtue 
of  a  commitment  issued  on  the  tenth  day  of  August,  1876, 
by  a  justice  of  the  peace  of  said  county,  charging  him  with 
the  crime  of  murder;  that  a  grand  jury  of  said  county  was 
thereafter  regularly  impaneled  and  sworn;  that  after  exam- 
ining the  charge  against  petitioner,  the  grand  jury,  on  the 
twenty-third  day  of  August,  1876,  reported  to  the  district 
court  that  they  found  no  bill  against  the  petitioner,  and  that 
thereupon  the  court  made  the  following  order:  **It  is  here- 
by ordered  that    *    *    W.  D.  Isbell    *    *    be  held  to 
appear  before  the  next  grand  jury  of  Nye  county,  Nevada, 
upon  sufficient  cause  having  been  shown  the  court  why  the 
case  of  the  State  of  Nevada  against  said  parties  should 'be 
resubmitted  to  another  grand  jury.     And  it  is  further  or- 
dered, that  the  sheriff  of  Nye  county,  Nevada,  do  keep  and 
hold  said  parties  in  custody  until  such  meeting  of  the  next 
grand  jury,  and  proceedings  thereby,  or  to  the  further  or- 
der of  this  court  or  judge." 

That  on  the  twenty-fourth  day  of  August,  1876,  petitioner 
applied  to  the  judge  of  the  district  court  to  be  admitted  to 
bail,  and  his  application  was  denied.  The  petitioner  con- 
tends that  these  facts  show  that  his  present  confinement 
and  restraint  is  illegal,  and  he  asks  **to  be  either  dis- 
charged from  such  confinement  and  restraint  upon  his  own 
recognizance  or  admitted  to  bail."  This  application  is 
based  upon  the  provisions  of  sections  581  and  683  of  the 
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criminal    practice    act.      Section    581    reads    as    follows: 
"When  a  person  has  been  heldk  to  answer  for  a  publio 
offense,  if  an  indictment  be  not  found  against  liim  at  the 
next  term  of  the  court  at  which  he  is  held  to  answer,  the 
court  shall  order  the  prosecution  to  be  dismissed,  unless 
good  cause  to  the  contrary  be  shown."     (1  Comp.  L.  2206.) 
Section  583  provides,  among  other  things,  that  if  the  de- 
fendant be  not  indicted  as  provided  in  section  581,  ''and 
sufficient  reason  therefor  be  shown,  the  court  may  order  the 
action  to  be  continued  from  term  to  term,  and  in  the  mean- 
time may  discharge  the  defendant  from  custody  on  his  own 
recognizance,  or  on  the  recognizance  of  bail,  for  his  appear- 
ance to  answer  the  charge  at  the  time  to  which  the  action  is 
continued."     (1   Comp.    L.    2208.)     There  is  nothing  in 
either  of  these  sections  that  would  authorize  me  to  grant 
the  relief  asked  for,  upon  the  facts  presented  in  the  peti- 
tion.    Petitioner  would  only  be  entitled  to  his  discharge 
upon  the  ground   that  no  good  cause  had  been  shown  to 
warrant  the  court  in  making  the  order  resubmitting  the 
cause  to  the  next  grand  jury.     **Sufl5cient  cause  having 
been  shown,"  is  recited  in  the  record  as  the  reason  why  the 
order  Avas  made.     From  this  it  appears  that  the  court  adju- 
dicated upon  the  facts  presented  before  it,  and  the  presump- 
tion necessarily  arises  that  the  facts  were  of  such  a  charac- 
ter as  to  fully  warrant  the  court,  in  the  exercise  of  its  sound 
legal  discretion,  to  make  the  order. 

In  Ex  parte  Bull  it  appeared  from  the  record  that  upon 
the  motion  of  the  district  attorney  an  order  was  made, 
upon  the  recommendation  of  the  grand  jury,  that  the  peti- 
tioner be  held  to  answer  before  the  next  grand  jury,  and 
that  no  other  or  further  cause  was  shown.  The  supreme 
court  discharged  the  petitioner  because  the  circumstances 
upon  which  the  court  acted  in  detaining  him  were  **  wholly 
and  absolutely  insufficient  to  support  the  order."  Wallace, 
J.,  in  delivering  the  opinion,  after  citing  the  provisions 
of  the  statute  (identical  with  the  statutes  of  this  state)  says: 
'*The  case  in  which  a  dismissal  of  the  prosecution  is  not  to 
follow  upon  the  non-presentment  of  an  indictment  against 
the  accused  is  exceptional,    the  accused  has  a  right  to 
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depart,  unless  good  cause  to  the  contrary  be  shown."  This 
general  provision  of  the  statute,  that  the  prisoner  is  not  to 
be  held  indefinitely,  is  designed  to  secure  to  him  a  speedy 
trial;  and  this  right  is  absolute,  except  some  good  cause  be 
shown  which  may  be  supposed  to  take  the  case  out  of  the 
operation  of  the  general  rule.  What  is  **good  cause," 
may  be  difficult  to  define  with  precision,  since  it  must,  in  a 
great  measure,  be  determined  by  reference  to  the  particular 
circumstances  appearing  in  each  case.  There  should,  un- 
doubtedly, be  some  fact  or  circumstance  disclosed  to  the 
court  upon  which  its  authority  in  this  respect,  somewhat 
discretional,  could  be  brought  into  exercise.  Its  discre- 
tion is  not  to  be  arbitrary,  but  should  proceed  upon  such 
knowledge  or  information  as  would  enable  it  to  determine 
for  itself  whether  or  not  public  justice  requires  the  further 
detention  of  the  prisoner,  notwithstanding  the  delay  upon 
the  part  of  the  prosecution.  It  must  be  admitted,  too,  I 
think,  that  ordinarily  this  discretion,  when  exercised  by 
the  court  to  which  the  law  has  intrusted  it,  is  not  subject 
to  review,  and  that  when  exercised,  the  sufficiency  or  insuf- 
ficiency of  the  giounds  upon  which  it  proceeded  could  not 
be  examined  here  through  the  instrumentality  of  a  writ  of 
habeas  corpus.  The  presumption  that  the  discretion  had 
been  correctly  exercised  would  ordinarily  arise,  if  the  rec- 
ord should  state  in  terms  that  good  cause  appeared;  so, 
too,  if  the  record  should  recite  a  particular  fact,  or  several 
facts,  as  being  the  facts  upon  which  the  court  had  pro- 
ceeded in  ordering  the  detention  of  the  prisoner,  the  import 
of  such  fact  or  facts  as  })eing  sufficient  or  insufficient  to 
amount  to  *good  cause,'  would  not  be  accurately  weighed 
in  this  proceeding;  it  would  rather  be  i^resumed  that  there 
were  other  existing  facts  not  affirmatively  disclosed  upon 
the  record  which  would  support  the  action  of  the  court  in 
making  the  order."     (42  Cal.  199.) 

This  is,  in  my  judgment,  a  very  clear  and  correct  inter- 
pretation of  the  general  rule  that  ought  to  govern  courts  in 
deciding  cases  of  this  character.  Applying  these  rules  to 
the  case  under  consideration  there  is  no  difficulty  in  deter- 
mining what  ought  to  be  done  with  this  application.     The 
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court  below  Laving  stated  that  the  order,  resubmitting  the 
case  to  the  next  grand  jury,  was  made  because  ''sufficient 
cause"  was  sliown,  I  am  bound  to  presume,  in  the  absence 
of  any  showing  to  the  contrary,  that  it  did  not  act  arbitrarily 
in  the  premises.  As  it  appears,  from  the  statements  set 
forth  in  the  petition,  that  there  is  no  sufficient  ground  to 
grant  the  relief  asked  for,  it  is  my  duty  not  to  issue  the 
writ.  {Ex  parte  Deny,  10  Nev.  213.)  The  petitioner  bases 
his  right  to  be  admitted  to  bail,  solely  under  the  provisions 
of  the  statute  upon  the  facts  set  forth  in  his  petition,  and 
it  seems  to  me  quite  clear  that  he  is  not,  upon  such  facts, 
as  matter  of  right;  entitled  to  be  admitted  to  bail  by  virtue 
of  said  provisions.  Having  been  charged  with  murder  and 
committed  for  that  oflfense,  petitioner  is  not  entitled  to  bail 
if  **the  proof  is  evident  or  the  presumption  great."  (1 
Comp.  L.  2123.) 

Ordinarily,  the  fact  that  a  grand  jury  has  investigated  the 
charge  and  refused  to  find  a  bill  ought  to  be  sufficient  to 
satisfy  a  court  that  the  proof  is  not  evident  nor  the  pre- 
sumption great,  but  notwithstanding  such  action  upon  the 
part  of  the  grand  jury  the  court,  in  a  case  like  this,  would 
Lave  the  right,  and  it  would  be  its  duty,  upon  the  applica- 
tion of  petitioner,  to  hear  the  testimony  and  decide  for  itself 
whether  the  proof  of  the  defendant's  guilt  was  evident  or 
the  presumption  great.  This  is  a  question  upon  which 
courts  and  judges  are  invested  with  a  legal  discretion,  which 
is,  at  all  times,  to  be  exercised  with  sound  judgment  upon 
a  full  consideration  of  all  the  facts  and  circumstances  of 
each  particular  case,  and  when  it  appears  that  the  presiding 
judge  has  acted,  no  other  judge  would  be  warranted  in  dis- 
charging the  petitioner  or  admitting  him  to  bail,  unless  it 
clearly  appeared  that  the  presiding  judge  had  acted  arbi- 
tiarily  in  the  premises  and  thereby  abused  his  discretion. 

The  writ  is  denied. 
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[No.  772.1 

THE  STATE  OF  NEVADA,  ex  rel.  W.  W.  HOBABT, 
State  Controller,  Relator,  v.  G.  W.  HUFFAKER, 
Treasurer  of  Washoe  County,  Respondent. 

Penalty  pok  Non-payment  of  Taxes, — In  constraing  the  act  approved 
March  7,  1873,  (Stat.  1873,  169):  Held,  that  the  penalty  of  twenty-five 
per  centum  follows  the  tax,  that  five-thirteenths  of  the  penaltybelongs  to 
the  state  and  «ight-thirteenths  to  the  county. 

Mandamus  before  the  Supreme  Court. 
The  facts  are  stated  in  the  opinion. 

Robert  ili.  Clarke^  for  Relator. 

I.  The  twenty-five  per  centum  penalty  imposed  is  neither 
in  the  nature  of  costs  nor  tax;  but  it  is  a  sum  imposed 
partly  by  way  of  punishment,  but  chiefly  by  way  of  induce- 
ment to  influence  the  taxpayer  to  pay  his  taxes  without  suit. 
It  is  a  sum  which  the  State  had  the  right  to  impose  and 
dispose  of  at  pleasure;  to  appropriate  to  its  own  use  as 
clearly  as  to  appropriate  the  ten  per  cent,  to  the  use  of  the 
county.  (22  Cal.  365,  370),  and  when^  rightfully  imposed 
and  not  otherwise  disposed  of,  it  of  necessity  belongs  to 
the  state. 

II.  The  legislature  having  enacted  two  penaltiea,  and  hav- 
ing expressly  provided  that  one  should  go  to  the  county, 
and  having  made  no  such  provision  as  to  the  other,  it  is  to 
be  inferred  that  they  did  not  intend  the  other  should  go  to 
the  county;  otherwise  they  would  have  enacted  in  the  sec- 
ond, as  in  the  first  case :  Expreasio  miras  est  eocclusio  aUeinua* 

III.  The  state  having  a  judgment  in  its  name  and  favor, 
for  the  sum  of  money  in  controversy,  and  there  being  no 
provision  of  law  giving  it  to  the  county,  or  authorizing  the 
respondent  to  withhold  it  from  the  state  treasury,  the  re- 
spondent must  pay  it  into  the  state  treasury  with  the  bal- 
ance of  the  judgment,  of  which  it  forms  a  part,  under  the 
law  which  requires  him  to  send  to  the  treasurer  of  state  all 
funds  which  shall  have  come  into  his  hands  as  county  treas- 
urer, for  the  use  and  benefit  of  the  state.  (Comp.  Laws, 
sec.  3198.) 
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Thomas  E.  Haydon,  for  BespondeDt. 

I,  The  statutes  (art  3149,  C.  L.,  last  proviso,)  gives  to 
the  county,  for  its  use,  the  original  ten  per  cent,  penalty 
incurred  by  a  taxpayer  by  failure  to  pay  his  taxes  before 
the  first  of  December  in  each  year. 

The  act  of  March  7,  1873,  (art  3238,.  vol.  II,  Comp  L.,) 
prescribes  in  cases  where  the  amount  of  tax  exceeds  three 
hundred  dollars  on  suit  brought,  a  penalty  of  twenty-five 
per  centum  in  addition  to  such  original  penalty  of  ten  per 
cent,  provided  for  in  the  revenue  laws.  Statutes  in  pari  materia 
construed  together.  (Fordx.  Hoovei\  5  Nov.;  V.  &  T.  R.  R. 
Co.  V.  Commissioners  of  Ormshj  Co.,  5  Id.  341;  Sedgwick 
on  Statutory  and  Const.  Laws,  chap.  6,  with  citations  from 
Vattel  &  Donat;  Broion  v.  Davis,  1  Nev.  413;  Toirreyson  v. 
Board  of  Examiners,  7  Id.  22.) 

The  words,  twenty-five  per  cent,  in  addition  to  the 
original  penalty  of  ten  per  cent.,  are  conclusive  of  the  right 
of  the  county  to  the  twenty-five  per  cent,  added  to  the  ten 
original  per  cent.  The  word  add,  in  all  its  giammatical 
changes  in  English,  implies  a  principal  or  pre-existent  thing 
to  which  another  thing  is  to  be  annexed,  making  together, 
a  whole  sum,  mass,  number,  or  aggregate,  setting  or  put- 
ting together,  joining,  united,  increasing  or  augmenting 
the  addition,  to  the  principal  or  pre-existing  thing. 

The  etymology  from  the  compound  latin  verb  adds — from 
ad  and  do — give  to,-^but  confirms  the  above  definition  or 
meaning.  The  words  of  a  statute  are  construed  in  their 
popular  meaning,  except  where  technical  terms  are  used. 
{Ormsby  Co.  v.  State  of  Nevada,  6  Nev;  Brown  v.  Davis,  1 
Id.  413;  V.  &  T.  R.  R.  Co.  v.  Lyon  Co.,  6  Id.  285^.) 
The  usual  and  most  known  signification  of  the  words  **  addi- 
tional penalty "  imports  the  augmentation  or  increasing  of 
the  penalty  pre-existing,  the  conditions  upon  which  im- 
posed, and  the  uses  to  which  appropriated  are  all  supposed 
or  presumed  to  have  been  already  exactly  prescribed.  (1 
Wend.;  Blackstone,  59.) 

II.  In  cases  of  doubtful  construction,  the  debates  of 
congress  or  legislatures  may  be  resorted  to  to  establish  the 
meaning  of  a  statute,  and  the  objects  of  the  legislature  in 
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adopting  it.  {Maynard  v.  Johiison,  2  Nev.  26;  Morris  v.  MeU 
Un,  6  Barn.  &  Cress,  446  et  seq.) 

Harris  &  Coffin,  also  for  Respondent. 

I.  The  use  of  the  penalty  resulted  to  the  counties  by  the 
mere  force  of  the  statute  which  imposed  it,  and  provided 
for  its  collection  and  payment  in  the  first  instance  into  the 
county  treasury.  It  becomes  couvty  money  for  the  reason, 
to  say  the  least,  that  the  legislature  has  ex  industria,  through- 
out the  statute  concerning  revenue,  carefully  defined  the 
state's  proportion  of  the  money  arising  from  certain  specific 
sources  of  revenue,  and  has  clearly  defined  the  duty  of  the 
several  county  treasurers  relative  thereto  in  the  way  of  pay- 
ment to  the  state  treasury,  while  there  is  an  entire  omission 
to  provide  or  declare  in  any  manner  what,  if  any,  is  the 
right,  or  proportional  right  of  the  state  to  any  moneys  what- 
ever received  into  the  county  treasuries  by  way  of  penalties 
for  delinquency.  The  duty  of  the  county  treasurer  is  clearly 
defined  in  section  75  of  the  act.     (Art.  3197,  Comp.  L.) 

II.  The  disposition  to  be  made  of  the  twenty-five  per 
cent,  penalty  is  as  positively  provided  for  as  that  of  the  ten 
per  cent,  penalty,  when  the  true  reading  of  the  two  stat- 
utes is  attended  to.  It  goes  into  the  county  treasury  for 
county  purposes. 

By  the  Court,  Beatty,  J. : 

This  is  a  proceeding  by  mandamus  against  the  treasurer 
of  Washoe  county  to  compel  him  to  pay  into  the  state  treas- 
ury the  sum  of  $55J4.28,  paid  to  him  by  the  Central  Pacific 
Eailroad  Company,  under  the  provisions  of  **Au  act  pre- 
scribing an  additional  penalty  for  non-payment  of  taxes  in 
certain  cases  after  suit,"  approved  March  7,  1873,  which 
reads  as  follows:  ** Section  1.  In  all  suits  for  the  collection 
of  delinquent  taxes  originally  brought  in  the  district  courts, 
where  the  amount  exceeds  $300,  the  complaint  and  sum- 
mons shall  demand,  and  the  judgment  shall  be  entered,  for 
twenty-five  per  centum,  in  addition  to  the  tax,  ten  per 
centum  thereon  and  costs  provided  in  the  act  to  provide 
revenue  for  the  support  of  the  government  of  the  state  of 
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Nevada  and  the  acts  amendatory  thereof;  and  such  tax, 
penalty  and  costs  shall  not  be  discharged,  nor  shall  the 
judgment  therefor  be  satisfied,  except  by  the  payment  of 
the  tax,  original  penalty,  costs,  and  the  additional  penalty 
herein  prescribed  in  full."  The  sum  of  $5564.28,  above 
specified,  is  the  twenty-five  per  centum  additional  penalty 
on  the  sum  of  $22,257.13  which  was  recovered  from  the 
Central  Pacific  Railroad  Company  in  a  suit  for  taxes  as- 
sessed in  Washoe  county,  and  the  question  is  whether  it 
belongs  to  the  state  or  to  the  county.  The  relator  contends 
that  it  belongs  wholly  to  the  state,  and  the  respondent  that 
it  belongs  wholly  to  the  county.  The  question  is  one  of 
statutory  construction  merely,  and  we  think  that  both  par- 
ties are  partly  in  the  right  and  partly  in  the  wrong. 

This  penalty  of  twenty-five  per  centum  is  assessed  upon 
the  aggregate  amount  of  taxes  due  to  the  state  and  county, 
of  which  five-thirteenths  were  due  to  the  state  and  eight- 
thirteenths  to  the  county.  The  law  makes  no  express  dis- 
position of  the  penalty,  and  it  becomes  a  question  of  con- 
struction what  disposition  of  it  the  legislature  intended. 
We  think  the  penalty  is  to  be  regarded  not  only  as  a  pun- 
ishment to  the  delinquent,  but  also,  and  principally  as  a 
compensation  to  the  state  and  county  for  the  delay  of  pay- 
ment, and  the  consequent  derangement  to  their  finances. 
So  regarded,  the  obvious  conclusion  is,  that  the  penalty 
follows  the  tax,  in  this  case  five-thirteenths  to  the  state  and 
eight-thirteenths  to  the  county.  The  penalty  of  ten  per 
centum,  (0.  L.  3148)  to  which  this  penalty  of  twenty-five 
per  centum  is  additional,  is  expressly  given  to  the  counties, 
and  from  that  circumstance  the  relator  argues  on  the  prin- 
ciple of  expressio  unius,  etc.,  that  this  penalty  must  go  to  the 
state,  while  the  respondent  comes  to  the  exactly  opposite 
conclusion  that  it  must  follow  the  express  disposition  of 
that  to  which  it  is  additional.  We  think,  however,  that 
neither  of  these  arguments,  which  to  some  extent  destroy 
each  other,  is  of  as  much  weight  as  the  consideration  upon 
which  we  base  our  construction  of  the  law  above  stated. 

Let  the  writ  be  made  peremptory  that  the  respondent 
pay  over  five-thirteenths  of  the  amount  claimed  in  the  peti- 
tion, viz.  $5564.28. 
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[No.  770.] 

JOHN  S.  CAPRON,  Appellant,  v.  W.  H.  STEOUT, 

ET  AL.,  EeSPONDENTS, 

Mechakics'  Liens  —  IRepeal  op  old  Law  and  Passage  op  New  Act.— 
Where  a  law  relating  to  mechanics'  liens  is  repealed  by  a  new  law  con- 
taining all  the  essential  parts  of  th«  law  repealed:  Heldt  that  the  repeal 
of  the  old  law  does  not  destroy  existing  rights  thereunder.  {Skynne  v. 
Occidental  M.  &.  M,  Co.,  8  Nev.  220,  affirmed.) 

Idem — Fobeman  op  Mine  entitled  to  Lien.— Where  a  foreman  of  a  mine  is 
employed  to  ''boss"  the  men  at  work  in  a  mine,  keep  their  time  and 
give  them  orders  for  their  pay:  Ileld,  that  his  employment  is  of  that  kind 
that  is  protected  by  the  lien  law. 

Appbopbiation  op  Payments. — ^Where  the  foreman  of  the  mine  also  boarded 
men  for  the  mine-owner,  and  at  different  times  received  money  not  ex- 
ceeding amount  due  for  board,  no  application  being  made  by  either 
party  at  the  time  of  payment:  Hdd,  that  the  foreman  at  the  time  of  filing 
his  lieu  for  work  had  the  right  to  appropriate  the  money  to  the  board 
account. 

Idem— Mobtgageb  no  Bight  to  object. — Held,  that  the  mine-owner  and 
the  foreman  had  the  right  to  make  the  appropriation  without  consnltiug 
Capron,  who  held  a  mortgage  on  the  mine,  and  that  the  mortgagee  could 
not  object  to  the  manner  of  appropriation. 

Tebbal  Contbact  at  Stipulated  Pbice  peb  day,  Payable  Monthly,  Con- 
BTBUED. — ^Where  a  foreman  of  a  mine  is  employed  at  a  stipulated  price 
per  day,  to  be  paid  monthly,  and  when  he  continues  work  for  more  than 
one  year  aftet  his  employment  without  any  new  agreement  being  made: 
Held^  a  contract  from  month  to  month  that  might  have  been  terminated 
by  either  party  at  the  end  of  the  month,  without  incurring  any  liability. 

Idem— Eights  op  Mobtgagee — Notice  op  Lien-holdeb. — Where  the  mine- 
owner  mortgaged  the  property  subsequent  to  the  contract  with  the  fore- 
man for  labor:  ZTeZcZ,  that  all  the  work  done  by  the  foreman  subsequent 
to  the  execution  of  the  mortgage,  after  the  expiration  of  his  then  current 
month,  was  done  under  contracts  made  by  him  after  legal  notice  of  the 
mortgage,  and  his  lien  for  such  work  is  subordinate  to  the  mortgage. 

Mechanics'  Lien,  when  must  be  piled — Difpebknt  Contbacts. — When 
the  work  is  continuous,  although  done  under  different  contracts,  the 
lien  is  preserved  by  giving  notice  within  sixty  days  after  the  work  is 
completed.     {Skyrme  v.  Occidental  M.  &  M.  Co.,  8  Nev.  220,  affirmed.) 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County* 

The  facts  are  stated  in  the  opinion. 
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Hillhoiise  &  Davenport,  for  Appellant. 

I.  The  law  under  which  the  lien  is  claimed  was  repealed 
March  2,  1875.  (Stats.  1875,  122.)  In  Skyrme  v.  Occ.  31 
(jt  M.  Co.,  this  court,  under  the  authority  of  Massachusetts 
and  other  cases,  held,  that  the  new  law  was  a  substitute  for 
and  took  the  place  of  the  law  repealed.  The  terms  of  the 
new  were  the  same  as  the  old,  so  far  as  the  liens  sought  to 
be  enforced  were  concerned;  the  new,  then,  only  gave  addi- 
tional liens.  In  the  present  instance,  the  new  law  takes 
away  the  right  of  a  lien  holder,  to  have  his  lien  attach  from 
the  commencement  of  the  labor.  Tho  new  law  only  allows  a 
Hen  for  labor  when  such  labor  was  performed  prior  to  the 
mortgage.  The  old  dated  the  lien  from  the  commencement 
of  the  labor.  Then  we  find  the  new  law  curtailing  the 
liens  allowed  under  the  old,  instead  of  adding  to  them, 
as  did  the  law  considered  in  8  Nevada.  This  repeal 
of  the  old  law  made  the  lien  of  laborers  subject  to  mort- 
gages, only  so  far  as  such  labor  was  performed  prior  to  such 
mortgages. 

A  lien  law  only  gives  a  remedy,  and  is  subject  to  the 
control  of  a  legislature.  (28  U.  S.  Digest,  p.  393,  sec.  1;  54 
Maine,  345;  2  Kent,  852,  note;  2  Wall.,  U.  S.  458;  4  Minn. 
546;  Sid.  34;  35  Maine,  73.) 

Where  work  is  done  partly  under  one  lien  law,  and  partly 
under  another,  the  remedy  is  under  the  last  law.  (4  Scam. 
111.,  527-535.)  The  lien  is  only  statutory — only  effects  the 
remedy — and  is  entirely  subject  to  the  control  of  the  legis- 
lature. The  lien  is  a  mere  incident  to  the  contract.  (4  Minn. 
546;  8  Id.  34;  54  Maine,  345.) 

II.  When  Capron  took  his  mortgage,  he  was  only  required 
to  take  notice  of  such  legal  valid  contracts,  as  could,  under 
the  law,  exist,  upon  which  liens  would  attach.  (See  26  111. 
426;  4  Scam.  111.  527-535.)  When  Stuart  went  to  work  for 
Stuart  &  Wermuth  the  contract  was  verbal;  that  contract 
cannot  be  implied  by  law  to  extend  any  time  more  than  from 
day  to  day,  or  month  to  month;  no  express  agreement  was 
made  for  any  particular  time;  so  the  law  is  left  to  imply  a 
contract  under  which  the  lien  will  attach;  that  very  law 
which  is  invoked  to  make  the  contract  provides  that  no  con- 
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tract,  unless  in  writing,  shall  be  valid,  unless  to  be  per- 
formed within  a  year.  Now  Stuart  went  to  work  under  a 
verbal  contract.  Capron  is  presumed  to  know  the  law: 
that  verbal  contracts  cannot  by  implication  extend  beyond 
one  year,  because  it  could  not  be  made  valid  for  longer  than 
that  time  by  express  agreement,  unless  such  agreement  was 
in  writing.  Verbal  contracts  cannot  be  made  for  a  longer 
time  than  one  year.  (See  Comp.  L.  of  Nev.,  vol.  1,  90; 
Chitty's  Cont.,  71-2,  also  503-504;  1  Hilliard  on  Cont., 
415-16.)  That  a  contract  within  the  statute  of  frauds  will 
not  support  a  lien.)  See  Phillips  on  Mech.  Liens,  162,  sec. 
112;  9  N.  Y.,  435.) 

III.  The  contract  under  which  Stuart  worked  is  not  en- 
tire, because  not  with  the  same  parties.  Entirety  must 
mean  something.  The  law  distinctly  says  "this  word  de- 
notes the  whole,"  etc.,  entire,  *' that  which  is  not  divided, 
the  whole."  When  a  contract  is  entire,  it  must  generally 
bo  performed  before  the  party  can  claim  compensation,  etc. 
(See  9  Gray,  Mass.  394;  21  111.  429-436;  35  N.  Y.  96:  6 
Gray,  Mass.*^  533;  2  E.  D.  Smith,  N.  Y.  689;  2  Cal.  90;  26 
Id.  285;  50  N.  Y.  360;  Phillips  Mech.  Liens,  15,  23,  168.) 

IV.  Capron  had  the  right  to  take  his  mortgage,  with  ref- 
erence to  such  lien  as  Stuart  might  have  under  a  valid  con- 
tract. (Tobey  v.  Berleij,  26111.  426;  Wilder  y.  French,  9  Gray; 
Cook  V.  Freelandy  21  111.  436.) 

If  the  contract  was  verbal  and  could  only  be  valid  in  law 
for  one  year,  should  not  Capron,  **a  subsequent  party  in 
interest,"  have  a  right  to  insist  upon  its  being  restrained 
at  that  limit? 

V.  Under  our  law,  ^^ laborers  or  persons  perfoi^iing  labor'' 
are  given  the  extraordinary  remedy  to  collect  their  wages; 
but  in  this  case,  the  act  is  sought  to  be  made  a  security  to 
a  foreman  of  those  who  perform  the  labor.  (See  40  Cal. 
187;  4  Watts  &  Serg.,  Penn.  257.) 

Thomas  Wren,  for  Respondent. 

I.  The  act  of  March  2,  1875,  was  not  intended  by  the  leg- 
islature to  destroy  rights  that  had  accrued  under  it.  The 
act  re-enacts  many  of  the  provisions  of  the  act  of  1871.    Its 
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general  provisions  with  reference  to  filing  and  enforcing  the 
liens  are  substantially  the  same.  It  took  effect  simultan- 
eously with  the  repeal  of  the  act  of  1871,  and  was  intended 
to  be  substituted  for  it,  and  instead  of  annulling  the  act  of 
1871,  it  had  the  effect  to  continue  it  in  force  so  far  as  exr 
isting  rights  thereunder  were  concerned.  In  practical  oper- 
ation and  effect,  therefore,  it  is  rather  to  be  considered  as  a 
continuance  and  modification  of  the  act  of  1871,  than  as  an 
abrogation  of  it,  and  the  re-enactment  of  a  new  one.  {Shjrme 
V.  Occidental  M.  &  M,  Co.y  8  Nev.  219,  and  authorities  there 
cited.)  The  Legislature  could  not  divest  Stuart  of  his  vested 
right  to  a  lien  existing  at  the  date  of  the  repeal  of  the  law 
of  1871.  (Christman  v.  Charleville,  36  Mo.  610;  Hallahan  v. 
Hei'bert,  11  Abb.  P.  E.  N.  S.  326;  lu  re  Hope  dl'g.  Co.,  U. 
8.  C.  C.  Eep.,  1  Saw.  710;  Weaver  v.  Sells,  10  Kan.  609. 

II.  The  rights  of  parties  under  mechanics'  lien  laws  are 
to  be  ascertained  aiid  fixed  bv  the  law  in  force  when  the 
contract  was  made,  but  such  rights  are  to  be  established 
and  enforced  by  the  laws  existing  at  the  bringing  of  the  suit. 
(Phillips  onMech.  Liens,  35-6;  Willamette  \.  Eiley,  1  Oregon, 
183;  Andrews  v.  Wasliburn,  3  S.  &  M.,  Miss.  109.)  In  other 
words,  Stuart,  under  the  lien  law  of  1871,  had  a  right  to  a 
lien  from  the  time  he  commenced  work  up  to  March  2, 
1875,  but  that  right  he  had  to  establish  and  enforce  iu  the 
mode  prescribed  by  the  lien  law  passed  March  2,  1875,  and 
that  is  precisely  what  he  has  done. 

III.  The  law  allows  a  lien  not  only  to  miners,  but  also  to 
all  other  persons  who  work  or  labor  upon  a  mine.  Under 
similar  statutes  it  has  been  frequently  Tield  that  architects 
and  superintendents  of  work  are  entitled  to  liens.  (Phillips 
on  Mecli.  Liens.  222,  sec.  158;  Knight  v.  Norris,  13  Minn. 
473;  Mulligan  y..  Mulligan,  18  La.  An.  20;  BanJc  of  Fenn,  v. 
Ch'ier,  35  Penn.,  11  Gary,  423;  Jones  v.  Shawhan,  4  W.  &  S., 
Penn.,  257.) 

IV.  It  does  not  follow,  because  Wermuth  sold  his  interest 
iu  the  mine  to  Stuart  that  the  partnership  between  them  to 
work  it,  was  dissolved.  They  owned  other  mines  and  a  fur- 
nace together.  For  aught  that  aj)pears  from  the  findings 
they  may  have  continued  to  work  the  Hoosac  mine  iu  con- 
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junction  with  their  other  mines,  and  to  smelt  the  ores  at 
their  furnace:  or  Wermuth  may  have  reserved  the  right 
at  the  time  of  the  sale  to  continue  to  work  the  mine  with 
Strout  for  a  year,  or  until  paid  for,  or  any  one  of  many  ar- 
rangements may  have  been  made  between  them  for  the 
working  of  the  mine  together,  notwithstanding  the  sale  of 
Wermuth's  interest  to  Strout.  {Shelby  v.  Hoiisiou,  38  Cal. 
410;  Smith  v.  Fenny,  44  Id.  161;  Figg  v.  Mayo,  39  Id.  262; 
Lovell  V.  Frost,  44  Id.  471;  Hixon  v.  Brodie,  45  Id.  275; 
ServaniiY.  Lxislc,  43  Id.  238;  Smithy.  Cashing,  41  Id.  97; 
Carpenter  v.  Small,  35  Id.  846;  Clai^k  v.  Willett,  35  Id.  534; 
Steinho/ch  v.  Krone,  36  Id.  303;  Lick  v.  Diaz,  37  Id.  437; 
King  V.  Wellman^  38  Id.  695;  City  of  Oakland  v.  Whiffle,  39 
Id.  112;  Kusel  v.  Sharlcey,  46  Id.  3;  Tubha  v.  Ghirardelli, 
45  Id.  231.) 

If  Wermuth  alone  had  originally  contracted  with  Stuarfc, 
and  had  subsequently  sold  to  Strout,  Stuart  would  still  have 
been  entitled  to  his  lien.  (Phillips  on  Mech  Liens,  326-27, 
sees.  226-7;  Van  Court  v.  Buslinell,  21  111.  624;  Eoach  v. 
Chopin,  27  111.  196;  Amer.  F.  Ins.  Co.  v.  Fringle,  2  S.  & 
Bawle,  138;  Keller  v.  Denmead,  68  Penn.  449;  Edwards  v. 
DerricJcson,  4  Dutch,  N.  J.,  45;  Vandyne  v.  Vanness,  1  Halst. 
Chan.  R.  N.  J.  485;  DanMee  v.  Crane,  103  Mass.  470;  Mears 
v.  Dickinson,  2  Phila.  19.) 

V.  The  contract  between  Stuart  and  Strout  was  not  one 
that  by  the  terms  thereof  was  to  be  performed  within  one 
year  from  the  making  thereof.  It  was  a  contract  in  fact  for 
no  specified  length  of  time,  just  sucji  a  contract  as  is  usually 
made  by  mine-owners  and  their  employees — one  under 
which  the  employee  may  quit  when  he  pleases,  and  the 
mine-owner  may  discharge  his  employee  when  he  pleases, 
and  such  contracts  are  alwaj^s  held  valid.  (Roberts  v.  Bock- 
bottom  Co.,  7  Mete.  46;  Kent  v.  Kent,  18  Pick.  569;  Fenion 
V.  Embers,  3  Burr.  278;  Wells  v.  Hostin,  4  Bing.  40;  Lyon  v. 
King,  11  Met.  411;  Fostei^  v.  O'Blenis,  18  Mo.  88.) 

VI.  As  between  Strout  and  Wermuth  and  Stuart,  Strout 
and  Wermuth  failing  to  make  any  application  of  the  pay- 
ments made  by  them  to  Stuart  at  the  time  the  payments 
were  made,  Stuart  afterwards  had  the  right  to  apply  allpaj- 
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mentsto  the  account  of  board.  (Haynes  v.  While,  14  Cal.  446.) 
There  is  no  distinction  to  be  made  between  the  rights  of 
debtors  in  this  respect  and  the  rights  of  other  creditors. 
{Stewart  v.  MQuaide,  48  Penn.  195;  JVkterniaii  v.  Younger, 
49  Mo.*  413;  HuT/nes  v.  While,  14  Cal.  446.) 

Bj  the  Court,  Beatty,  J. : 

This  is  a  suit  to  foreclose  a  mortgage  given  by  Strout  and 
Wermuth  to  the  plaintiff.     Robert  Stuart  was  made  a  party 
defendant,  and  in  his  answer  claimed  a  preferred  lien  upon 
the  mortgaged  premises  under  the  provisions  of  the  laws 
securing  liens  to  mechanics,  miners  and  others.     The  dis- 
trict court,  in  its  decree,  has  allowed  his  claim,  and  the 
plaintiff  appeals  from  the  judgment  upon  the  ground  that 
the  findings  of  fact  do  not  support  that  part  of  the  decree 
which  gives  priority  to  the  miner's  lien.     The  substance  of 
that  portion  of  the  findings  affecting  the  points  to  be  Jiere 
decided  is  as  follows:   Plaintiff's  mortgage  was  recorded 
February  25,  1874.     Stuart  had  commenced  work  on  the 
mine  June  24,  1873,  as  foreman,  under  a  verbal  contract 
with  Strout  and  Wermuth,  the  mortgagors.     No  time  was 
agreed  upon  that  his  work  should  continue.     He  was  to  re- 
ceive eight  dollars  per  day,  payable  monthly.     His  duties 
were  to  act  as  general  foreman,  to  **  boss  "the  men  who 
were  at  work  in  the  mine,  keep  their  time,  and  give  them 
orders  for  their  pay  at  the  end  of  each  month.     He  con- 
tinued in  this  employment  without   any  further  contract 
until  May  21,  1875.     He  filed  notice  of  his  lien  June  3, 
1875.     During  his  employment  as  foreman  of  the  mine,  he 
also  boarded  men  for  his  employers,  and  received  money 
from  them,  not  exceeding  the  amount  due  him  on  board 
account.     No  application  of  the  sums  so  paid  was  made  by 
either  party,  at  the  time,  to  any  particular  account,  but 
when  respondent  filed  his  notice  of  lien,  he  appropriated 
the  amount  he  had  received  to  the  board  account.     Upon 
these  facts  the  court  concluded  that  the  respondent  was  en- 
titled to  a  preferred  lien  for  his  wages  up  to  March  2,  1875, 
amounting  to  $4080,  and  the  decree  directs  that  sum  to  be 
paid  to  him  out  of  the  net  proceeds  of  the  sale  of  the  mort- 
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gaged  premises,   before  anything  is  paid  to  Capron,  the 
mortgagee. 

The  first  objection  of  the  appellant  to  this  judgment  is 
that  the  respondent's  right  to  a  lien  for  work  done  prior  to 
March  2,  1875,  was  destroyed  by  the  repeal  on  that  day  of 
the  law  by  which  it  had  been  secured.  But  we  think  this 
point  has  been  settled  adversely  to  the  claim  of  appellant 
by  the  decision  of  this  court  in  the  case  of  Shjrme  v.  Occi- 
dental M.  &  M.  Co.  (8  Nev.  219).  In  this  case  as  in  that, 
the  repealing  act  contains  all  the  provisions  of  the  act  re- 
pealed, which  are  necessary  to  support  respondent's  right 
to  a  lien,  and  it  must  be  held,  both  on  principle  and  author- 
ity, that  the  legislature  never  intended,  by  the  repeal  of  the 
old  law,  to  destroy  existing  rights.  (C.  L.,  sec.  126-140, 
and  Stat.  1875,  122.)  The  only  effect  of  the  new  law,  so 
far  as  this  case  is  concerned,  was  to  give  Capron's  mort- 
gage priority  to  any  lien  for  work  done  after  its  passage,  aud 
that  effect  is  allowed  to  it  in  the  conclusions  and  decree  of 
the  court. 

The  next  point  of  the  appellant  is,  that  Stuart's  employ- 
ment was  not  of  that  kind  that  is  protected  by  the  lien  law. 
It  is  said  that  he  performed  no  work  or  labor  in  or  upon 
the  mine,  and  it  is  argued  that  the  intention  of  the  law  was 
to  secure  those  only  who  perform  labor  upon  the  mine  with 
their  hands;  that  to  give  it  a  wider  construction,  one  that 
will  make  it  include  the  wages  of  a  foreman  like  Stuart,  will 
make  it  cover  the  case  of  a  general  superintendent  and  other 
oflScers  of  a  corporation,  and  thereby  impair  the  remedy  of 
those  who  are  the  special  objects  of  the  legislative  care. 
We  do  not  admit  that  no  distinction  could  be  made  in  this 
respect  between  a  foreman  of  miners  and  the  superintend- 
ent of  a  company,  but  whether  there  could  or  not,  we  have 
no  doubt  that  respondent's  claim  comes  within  the  spirit  as 
well  as  the  letter  of  the  law.     According  to  the  findings,  he 
certainly  did  work  in  the  mine,  though  not  with  his  hands, 
and  it  is  clear  that  the  direct  tendency  of  his  work  was  to 
develop  the  property.     We  think  the  foreman  of  work  iu 
the  mine  is  as  fully  secured  by  the  law  as  the  miners  who 
work  under  his  direction. 
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Appellant  next  contends  that  the  respondent  bad  no  right 
as  against  him,  to  appropriate  the  money  received  from 
Strout  exclusively  to  the  board  account,  and  that  the  court 
should  make  the  appropriation  to  the  oldest  claims;  that  is, 
that  it  should  be  appropriated  iu  part,  at  least,  to  the  labor 
account.  No  reason  is  given,  and  no  authority  is  cited  to  sus- 
tain this  proposition,  and  we  think  it  cannot  be  sustained. 
Clearly,  Strout  and  Stuart  had  the  right  to  make  appropria- 
tions without  consulting  Capron,  and  if  Strout  has  no  objec- 
tion to  the  Appropriation  which  Stuart  has  made,  it,  is 
difficult  to  see  upon  what  ground  Capron  can  object. 

The  appellant  complains  that  the  findings  and  decree  give 
the  respondent  a  preferred  lien  for  certain  sums  claimed  by 
Lim  under  an  agreement  with  Strout  that  his  wages  as  fore- 
man should  continue  during  a  period  of  thirty  days  that  he 
was  absent  from  the  mine,  and  that  his  wages  should  be 
doubled  for  a  period  of  four  months  if  he  had  to  file  notice 
of  lien  or  commence  suit.  It  is  unnecessary  to  express  an 
opinion  as  to  the  right  of  a  miner  to  a  lien  on  the  mine  for 
wages  not  earned  by  labor  on  the  mine,  or  for  the  amount  of 
a  penalty  agreed  upon  in  case  of  failure  of  prompt  payment. 
It  i%  sufficient  to  say  that,  in  this  case,  the  claims  referred  to 
do  not  appear  to  have  been  allowed  as  against  Capron. 

These  points  disposed  of,  we  are  brought  to  the  most  se- 
rious and  important  question  involved  in  the  determination 
of  this  appeal. 

The  appellant  takes  the  ground  that  the  contract  under 
which  Stuart  commenced  work  did  not  cover  all  the  time 
for  which  his  wages  are  made  a  preferred  lien,  and,  conse- 
quently, that  he  has  been  allowed  a  preferred  lien  for  work 
done  on  a  contract  or  contracts  made  after  notice  of  the 
mortgage.  And  he  contends  that,  although  the  work  done 
by  Stuart' may  have  been  continuous,  if  any  of  it  was  done 
oil  a  contract  made  after  notice  of  his  mortgage,  that,  as  to 
such  work,  his  lien  cannot  be  preferred. 

We  think  that  both  of  these  positions  are  correct.  The 
original  contract  was  for  a  month's  service  at  most,  and  was 
renewed  from  month  to  month  by  the  acts  of  the  parties. 
In  England  it  has  long  been  settled  that  a  general  hiring  of 
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a  domestic  servant,  without  any  specification  of  time,  is  a 
contract  for  a  j^ear's  service,  terminable  on  a  month's  notice 
from  either  party,  and  this  iiile  of  construction  is  founded 
upon  the  usage  of  the  country.  As  to  other  classes  of  em- 
ployees, however,  there  is  no  invariable  rule,  though  a 
hiring  for  a  year  will  be  presumed  in  the  absence  of  any 
special  circumstance  tending  to  prove  that  the  contract  was 
for  a  shorter  term,  but  very  slight  circumstances  will  rebut 
the  presumption.  (See  authorities  collected  in  notes  to  2 
Chitty  on  Cont.,  11  American  Ed.  pp.  840  et  seq,)  In  this 
country  the  English  rule  does  not  prevail  even  in  regard  io 
the  hiring  of  domestic  servants,  and  as  to  miners  or  other 
laborers  employed  at  so  much  per  diem,  payable  monthly, 
there  is  no  authority  for  holding  that  either  employer  or 
employee  contracts  for  more  than  a  month's  service.  Either 
party  may  terminate  the  employment  at  the  end  of  the 
month  without  notice  and  without  incurring  any  liability  to 
the  other.  But  if  the  miner  continues  to  work,  nothing  be- 
ing said  on  either  side,  the  law  implies  a  renewal  of  the 
original  contract,  whatever  it  was,  whether  for  a  day,  or  a 
week,  or  a  month. 

Counsel  for  respondent  argues,  that  the  finding  of  the 
district  court  that  Stuart  continued  to  work  "without  any 
further  contract "  is  conclusive  that  his  original  contract 
covered  all  the  work  he  did.  But  this  position  is  clearly 
not  maintainable.  The  finding  referred  to  is  one  of  fact, 
not  a  legal  conclusion,  and  only  means  that  Stuart  contin- 
ued to  work  without  any  express  renewal  or  change  of  his 
contract.  The  legal  conclusion  which  follows  from  this 
fact  is,  that  the  contract  was  renewed  from  month  to  month 
by  tacit  agreement,  evidenced  by  the  acts  of  the  parties, 
this  implication  being  founded  upon  the  same  considerations 
upon  which  a  tenant  who  holds  over  is  deemed  to  hold  on 
the  terms  of  the  original  demise.  The  truth,  then,  was, 
that  every  month  Stuart  worked,  he  worked  under  a  new 
contract,  not  express,  but  implied. 

There  is  a  further  reason  why  the  original  contract  made 
on  the  twenty-fourth  of  June,  1873,  cannot  possibly  be  held 
to  cover  any  work  done  after  June  24,  1874.     If  it  had  ex- 
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pressly  provided  for  more  than  a  year's  service,  not  being 
in  writing,  it  would  have  been  void  (C.  L.  see.  289),  and 
the  law  will  not  imply  a  contract  which  would  be  void  if  ex- 
press. This  consideration,  however,  is  not  the  ground  of 
our  decision.  It  goes  upon  the  ground  that  Stuart's  em- 
ployment was  only  from  month  to  month.  Capron's  mort- 
gage was  recorded  February  25, 1874,  and  all  the  work  done 
by  Stuart  after  the  expiration  of  his  then  current  month  was 
done  under  contracts  made  bj'  him  after  legal  notice  of  Cap- 
ron's rights,  and  his  lien  for  such  work  is  subordinate  to 
Capron's  mortgage.  This  construction  of  the  lien  law  is  ob- 
viously just  and  necessary.  The  language  of  the  statute  is: 
"And  all  liens  herein  provided  for  shall  be  preferred  to 
every  other  lien  or  incumbrance  which  shall  attach  upon 
any  property  subsequent  to  the  time  when  the  work  or  labor 
was  commenced,"  etc. 

The  question  of  construction  is :  What  is  the  meaning  of 
the  words,  '*the  work  or  labor?"  What  work  is  meant? 
Does  the  statute  mean  any  work  that  may  be  done  pro- 
vided it  be  continuous  from  a  date  prior  to  notice  of  the 
mortgage,  though  partly  under  contracts  »made  after  notice 
of  the  mortgage  ?  Or  does  it  mean  the  work  already 
contracted  for  before  notice  of  the  mortgage  ?  We  think 
the  whole  spirit  of  the  act  requires  that  its  meaning 
should  be  limited  to  the  latter  sense.  And  if  this  con- 
struction did  not  necessarily  follow  from  the  language  of 
the  act,  we  should  feel  bound  nevertheless  to  give  it  that 
construction  for  the  reason  that  this  provision  of  our  law 
is  an  almost  literal  copy  of  a  corresponding  provision  of 
the  California  act  of  April  19,  1856,  from  which  our  law  is 
borrowed,  and  that  provision  of  the  California  law  had 
been  construed  before  its  adoption  in  this  state  in  the 
sense  here  attributed  to  it.  (See  Soule  v.  Dawes,  14  Cal. 
249;  7  Id.  575.) 

It  does  not  follow,  however,  from  these  views,  as  con- 
tended by  the  appellant,  that  Stuart  is  not  entitled  to  a 
preferred  lien  for  the  work  performed  under  contracts  made 
prior  to  notice  of  his  mortgage,  for  the  reason  that  he  did 
not  file  notice  of  his  lien  within  sixty  days  after  the  comple- 
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tion  of  those  contracts.-  It  was  settled  in  the  case  of 
Skyrme  v.  Occidental  M,  &  M,  Co.,  above  cited,  and  we 
think  correctly  settled,  that  when  the  work  is'  continuous, 
though  done  under  different  contracts,  the  lien  is  preserved 
by  giving  notice  within  sixty  days  after  the  work  is  ended. 
The  judgment  appealed  from  is  reversed,  and  the  cause 
remanded  with  the  directions  to  the  district  court  to  modify 
the  decree  in  accordance  with  the  views  herein  expressed, 
and  with  costs  to  the  appellant. 


[No.  789.] 

THE  STATE  OF  NEVADA,    Eespondeot,    v.    PETEK 

LAEKIN,  Appellant. 

Bepobtbbs'  Notes — Minxttes  of  the  Triaij. — The  legislature,  in  using  the 
words  '' minutes  of  the  trial,"  in  section  450  of  the  criminal  practice 
act  (1  Comp.  L.  2075),  meant  only  the  minutes  as  kept  by  the  clerk, 
and  recorded  in  the  minute  book  containing  the  proceedings  of  the 
trial,  that  are  daily  read  by  the  clerk  and  approvtd  by  the  court. 

BHiii  OP  Exceptions— Review  op  Evidence. — There  is  no  provision  of  the 
statute  that  will  authorize  this  court  to  review  or  examine  the  evidence 
in  a  criminal  case,  unless  it  is  embodied  in  a  bill  of  exceptions. 

Idem — Heporteks'  Notes. — The  reporters'  notes  of  the  proceedings  of  a 
trial  can  only  bo  considered  when  adopted  by  the  court  as  correct,  and 
included  in  a  bill  of  exceptions,  settled  and  signed  by  the  judge. 

Indictment  for  Mubd?:r. — Ihldt  sufficient. 

Challenge  to  Grand  Jurors — Eighib  of  Defendant. — The  defendant  was 
indicted  at  the  October  term,  1875 .  The  grand  jury  for  the  January  term, 
1876,  was  impaneled  Febniary  2,  1876.  The  indictment  found  at  the 
October  term  was  dismissed  February  21,  1876.  On  the  first  day  of 
March,  the  grand  jury  found  another  indictment.  The  defendant  dur- 
ing the  whole  of  this  time  was  confined  in  the  county  jail.  iie/J,  that 
at  the  time  the  grand  jury  was  impaneled  (February  2,  1876)  d;.i^ilaut 
was  not  held  to  answer  before  it  for  any  ofi'ense. 

Idem — Refusal  of  Defendant  to  Exercise  Challenge. — Where  the  de- 
fendant had  the  privilege  after  the  indictment  was  found,  under  the  rul- 
ing of  the  court  as  well  as  by  virtue  of  the  provisions  of  section  276  of 
the  criminal  practice  act,  to  move  to  set  aside  tne  indictmeut  on  any 
ground  which  would  have  been  good  ground  of  challenge  either  to  the 
panel,  or  any  individual  grand  juror,  and  refused  to  exercise  the  priv- 
ilege :  Ueldt  that  he  is  not  in  a  jDOsition  to  complain  of  the  ruling  of  the 
court  in  refusing  to  set  aside  the  indictment. 

Allowance  op  Challenge  to  Jdroes,  not  Subject  to  Review. — Where  the 
prosecution  challenges  a  juror  for  imj)lied  bias  in  entertaining  such  con- 
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scientions  opinions  as  would  preclude  his  finding  defendant  guilty  of 
murder  in  the  first  degree,  and  the  court  allows  the  challenge:  Held,  that 
under  the  provisions  of  section  421  of  the  criminal  practice  act,  (1  Comp. 
L-  2046)  the  allowing  of  challenges  by  the  court  for  implied  bias  is  not 
subject  to  review. 

CouKT  AuTHOKizBD  TO  DisCHABOE  JiTBOB. — The  court  mav,  without  a  chal- 
lenge  from  either  party,  upon  good  cause  shown,  discharge  a  juror  at 
any  time  before  he  is  sworn. 

Idem. — The  sworn  statement  of  a  juror  is  prima  facie  sufficient  to  authorize 
the  court  to  act. 

Idem. — Before  the  defendant  can  ask  for  a  reversal  upon  this  ground,  he 
must  show  that  he  has  in  some  manner  been  prejudiced  by  the  action  of 
the  court. 

Idem — Impabtial  Jury. — So  long  as  an  impartial  jury  is  obtained  neither 
party  has  the  right  to  complain  of  the  action  of  the  court  in  discharging 
a  juror  not  challenged  by  either  party. 

Motive  fob  Commission  of  Cbime. — The  prosecution  has  the  right  to  offer 
any  evidence  tending  to  prove  a  motive  for  the  commission  of  the  crime. 

Ceoss-Examination  of  a  Witness. -^Every  defendant  in  a  criminal  case  is  en- 
titled to  a  full  and  perfect  cross-examination  of  every  witness  who  tes- 
tifies against  him. 

Idem. — Where  a  witness  for  the  prosecution  had  testified  before  a  coroner's 
jury  tending  to  exculpate  the  defendant,  and  on  the  trial  testified  to  a 
different  state  of  facts  and  upon  cross-examination  refused  to  answer 
some  of  the  questions  asked  by  counsel  as  to  what  she  had  sworn  to  be- 
fore the  coroner's  jury,  giving  as  an  excuse  for  not  answering,  that  she 
was  so  intoxicated  at  that  time  that  t^he  did  not  know  what  she  testified 
to:  Ueldj  that  such  refusal  to  answer  did  not  authorize  the  court  to  strike 
out  her  testimony. 

Idem-Bemabes  op  the  Couet.— The  court  in  refusing  to  strike  out  the  tes- 
timony said  in  the  presence  of  the  jury:  **I  think  the  witness  has  an- 
swered all  the  questions,  with  the  exception  of  some  few  matters  as  to 
her  impeachment,  and  so  far  as  that  is  concerned,  I  will  relax  the  rule 
whenever  it  is  desired  to  impeach  her:'*  Ileld,  that  these  remarks  did 
not  tend  to  prejudice  the  defendant. 

Cmminatino  Cibcumstance— Weapons  Belonging  to  Defendant. — Where 
the  pistol,  with  which  the  crime  was  committed,  belonged  to  defendant, 
and  was  found  in  defendant's  bed-room  shortly  after  the  homicide:  Held, 
that  these  facts  tended  to  establish  one  link  in  the  chain  of  circumstan- 
tial evidence,  and  the  court  was  not  authorized  to  withdraw  its  consider- 
ation from  the  jury. 

Idem. — The  fact  that  other  parties  had  access  to  defendant's  bed-room  might 
have  the  tendency  to  weaten  the  force  of  ihis  link  in  the  chain  of  evi- 
dence, but  it  would  not,  of  itself,  destroy  it. 

Credibility  of  Witness — Want  of  Chastity. — Defendant  asked  the  court 
to  give  this  instruction :  *'The  jury  may,  and  it  is  their  duty,  to  take 
into  consideration  the  chastity  or  want  of  chastity  of  any  witness  for 
the  state,  in  determining  the  credibility  of  such  witness:"  Held,  that 
it  was  calculated  to  mislead  the  jury,  and  was  properly  refused. 
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Idkm. — The  general  rule  is  that  evidence  of  bad  character  for  chastity,  where 
such  character  is  collaterally,  not  directly,  im  issue,  is  not  admissible 
for  the  purpose  of  impeaching  the  credibility  of  a  witness. 

Idem. — Want  of  chastity  might  in  some  instances  include  a  want  of  veracity, 
but  this  is  not  always  the  case.  In  impeaching  the  character  of  a  witness 
the  inquiry  in  chief  should  be  restricted  to  his  general  reputation  for 
truth  and  veracity. 

Excitement  and  Pbkjctdice  op  Bystandebs. — The  defendant  claimed  that 
his  case  was  prejudiced  by  the  action  of  the  bystanders,  during  the 
argument  of  the  district  attorney,  by  clapping  their  hands,  stamping 
the  floor  and  benches,  etc.,  etc.  The  affidavits  produced  by  the  state 
show  that  the  spectators  but  once  evinced  a  desire  to  applaud  the  dis- 
trict attorney,  and  the  court  immediately  suppressed  the  manifestation: 
Held,  that  defendant's  case  was  not  improperly  prejudiced,  and  that  the 
court  did  not  err  in  refusing  a  new  trial. 

ft 

Appeal  from   the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  indictment,  after  the  caption  and  heading,  reads  as 
follows: 

''Peter  Larkin  is  accused  by  the  grand  jury  of  the  county 
of  Storey,  by  this  indictment,  of  the  crime  of  murder,  com- 
mitted as  follows,  to  wit:  that  on  or  about  the  fourth  day 
of  August,  A.D.  1875,  and  before  the  finding  of  this  indict- 
ment, at  the  county  of  Storey  and  state  of  Nevada,  he,  the 
said  Peter  Larkin,  with  force  of  arms,  in  and  upon  the  body 
of  one  Daniel  Corcoran,  in  the  peace  of  said  state,  then  and 
there  being,  willfully,  feloniously,  and  without  authority  of 
law,  and  of  his  malice  aforethought,  did  make  an  assault, 
and  that  the  said  Peter  Larkin  a  certain  pistol  then  and 
there  charged  with  gunpowder  and  leaden  bullets  and 
capped,  and  then  and  there  said  pistol  being  a  deadly 
weapon,  which  said  pistol  he,  the  said  Peter  Larkin,  then 
and  tliere  had  and  held,  then  and  there  feloniously,  without 
aulJiority  of  law,  and  of  his  malice  aforethought,  did  dis- 
charge and  shoot  off  to,  against,  and  upon  the  body  of  the 
said  Daniel  Corcoraix,  thereby  giving  to  him,  the  said 
Daniel  Corcoran,  then  and  there,  as  aforesaid,  a  mortal 
-wound,  of  which  said  mortal  wound  he,  the  said  Daniel 
Corcoran,  afterwards,  to  wit:  on  the  fifth  day  of  August, 
A.D.  1875,  died  at  the  county  aforesaid.  And  so  the  jurors 
aforesaid,  upon   their  oaths,  do   say,  that  the  said    Peter 
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Larkin,  him,  the  said  Daniel  Corcoran,  in  the  manner  and 
bj  the  means  aforesaid,  feloniously,  without  authority  of 
law,  and  of  his  malice  aforethought,  did  kill  and  murder, 
coDtrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  said 
state  of  Nevada."  (Signed  by  the  district  attorney  of  Storey 
county. ) 

To  this  indictment  the  defendant  interposed  a  demurrer, 
alleging  the  following  grounds : 

I.  That  it  does  not  substantially  conform  to  sections  234 
and  235  of  the  criminal  practice  act  in  this,  to  wit:  first,  the 
indictment  does  not  contain  a  statement  of  the  acts  consti- 
tuting the  alleged  offense  in  ordinary  and  concise  language, 
and  in  such  a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended.  Second,  the  time 
of  the  commission  of  the  alleged  offense  is  not  stated  with 
sufficient  certainty.  Third,  it  does  not  appear  that  the  said 
Corcoran  ever  died  from  any  act  of  the  defendant,  or  if  dead, 
that  he  died  within  a  year  and  a  day  from  the  time  of  the 
infliction  of  the  said  wound.  Fourth,  the  indictment  does 
not  follow  the  form  as  laid  down  by  the  statute. 

n.  That  more  than  one  offense  is  charged  in  the  indict- 
ment. 

III.  That  the  facts  stated  in  the  said  indictment  do  not 
constitute  a  public  offense. 
The  demurrer  was  overruled  by  the  court. 
The  other  facts  are  sufficiently  stated  in  the  opinion. 

Louis  B7'anson,  for  Appellafit. 

I.  The  court  erred  in  not  sustaining  the  demurrer  to  the 
indictment. 

II.  It  ened  in  not  allowing  the  defendant  to  challenge 
the  grand  jury.  It  is  the  practice  to  allow  challenges;  the 
law  provides  for  it,  and  why  not  allow  it  ?  It  is  a  right 
secured  to  any  defendant  who  is  in  custody  on  any  charge. 
In  the  case  at  bar  the  defendant  was  not  presumed  to  know 
when  the  grand  jury  met,  and,  in  fact,  did  not  know  when 
it  met,  and  could  not  have  asserted  his  right  if  he  had  wanted 
to  do  so  ever  so  much;  and,  therefore,  the  rule  laid  down  in 
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People  T.  liomero  (18  CaL  93),  is  not  applicable  in  this  case. 
Besides,  the  doctrine  of  that  case  is  not  sound  law,  and 
cannot  be,  under  any  circumstances.  To  require  the  de- 
fendant in  case  of  felony  to  take  notice,  at  his  peril,  of  any 
law  or  of  any  action  had  in  court  with  his  case,  when  he  is 
locked  up  in  an  iron  prison  and  not  allowed  to  see  any  one 
but  his  counsel,  is  bad  law  in  any  country  and  under  any 
system,  and  there  is  no  reason  for  the  rule. 

III.  The  challenges  interposed  by  the  prosecution  to  the 
jurors  should  have  been  overruled.  The  gist  of  the  cause 
of  challenge,  under  the  ninth  subdivision  of  section  340, 
criminal  practice  act,  is  conscientious  scruples  as  to  cap- 
ital punishment;  and  the  record  shows  that  such  scruples 
did  not  exist  in  the  case  of  the  jurors  Klein,  Taylor,  and 
Handolph.  (1  Arch.  Cr.  L.  553;  Commonwealth  v.  Websta*, 
5  Cush.  295;  People  v.  Stewart,  7  Cal.  140.) 

IV.  The  court  erred  in  excusing  the  juror  Wilson,  neither 
party  challenging  him.  This  action  of  the  court  was  had 
on  the  bare  statement  of  the  juror  that  he  was  not  a  citizen 
of  the  United  States,  without  there  being  one  single  fact 
before  the  court  to  determine  that  question,  which  is  a 
mixed  question  of  law  and  fact. 

V.  The  court  erred  in  allowing  the  state  to  prove  adultery 
between  the  witness  Nellie  Sayres  and  the  prisoner.  It  was 
unnecessary  to  do  this  in  order  to  show  motive.  The  ill 
feeling  existing  between  them  could  have  been  shown  by 
other  evidence  competent  to  show  malice  without  proving 
adultery,  which  had  a  tendency  to  prejudice  the  minds  of 
the  jury  against  him  unnecessarily. 

VI.  The  court  erred  in  refusing  td  strike  out  the  whole 
of  the  evidence  of  the  witness  Nellie  Sayers.  Where  a  wit- 
ness refuses  to  answer  all  the  questions  on  the  cross-exam- 
ination, and  the  court  has  no  power  to  compel  her,  and  does 
not  compel  her  to  do  so,  the  only  remedy  the  party  has  is 
to  strike  out  the  whole  of  the  evidence  and  withdraw  it  from 
the  jury.  In  making  the  ruling  on  the  motion  to  strikeout, 
the  court  makes  a  statement  in  the  presence  of  the  jury  it 
had  no  right  to  make,  and  which  had  a  tendency  to  damage 
the  defendant's  right. 
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VII.  Th0  court  erred  in  refusing  the  fifth  instruction 
asked  by  the  prisoner.  If  other  persons  had  possession  of 
tlie  pistol  about  the  time  of  the  shooting,  and  might  have 
Lad  equal  access  to  and  use  of  the  same,  and  if  other  per- 
sons bad  access  to  the  prisoner's  bedroom  after  the  shoot- 
ing occurred,  then  no  inference  of  guilt  could  be  drawn 
from  the  fact  that  the  prisoner  owned  the  pistol,  or  that  it 
was  found  in  his  bedroom. 

VIII.  The  court  erred  in  refusing  the  fifteenth  instruc- 
tion asked  by  the  prisoner.  If  the  rule  that  want  of  chastity 
is  good  ground  of  impeaching  the  credibility  of  any  female 
witness  in  any  case,  it  is  time  it  should  be  so  settled  in  this 
court.     No  man's  life  should  be  forfeited  on  such  evidence. 

IX.  The  court  erred  in  refusing  to  gr&,nt  a  new  trial  on 
account  of  the  part  the  bystanders  or  crowd  took  in  the  pro- 
ceedings. At  best,  the  prisoner  was  tried  by  a  jury  exceed- 
ingly prejudiced,  and  this  action  of  the  populace  gives  the 
trial  more  the  character  of  that  of  a  mob  than  that  of  a  judi- 
cial trial.  It  is  the  settled  belief  of  the  prisoner  that  the 
prejudice  of  the  jury  and  the  action  of  the  populace  had 
more  to  do  in  influencing  the  verdict  of  the  jury  than  all 
the  evidence  in  the  case. 

J.  B.  Kitirell,  Attoriiey-Generaly  and  Diclcson  &  Lindsay, 
for  Respondent. 

I.  The  indictment  is  in  all  respects  complete,  and  fully 
complies  with  the  requirements  of  sections  234  and  235  of 
the  criminal  practice  act.  {People  v.  Dolan,  9  Cal.  576; 
State  v.  Anderson,  i  Nev.  265.) 

II.  A  challenge  to  the  panel  .or  individual  grand  juror  is 
a  personal  privilege,  and  one  which  tjio  defendant  in  a 
criminal  case  may  exercise  or  waive  at  his  option.  (People 
V.  Beatty,  U  Cal.  566;  15  Id.  329.) 

Assuming  it  to  be  true  that  appellant  had  not  been  held 
to  answer  before  the  finding  of  the  indictment,  his  neglect 
to  move  to  set' aside  the  indictment,  as  permitted  by  section 
276  of  the  criminal  practice  act,  precludes  him  from  after- 
wards taking  the  objections  mentioned  in  sections  275  and 
276  of  said  act.     (Vide  Crim.  Pr.  Act,  sec.  277.) 
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The  privilege  to  challenge  the  panel  of  the  grand  jury 
must  be  asked  for  by  the  accused,  and  the  court  need  not 
offer  him  his  privilege  of  challenge  unless  he  first  demand 
it.     (People  V.  Eomei'o,  18  Cal.  89.) 

III.  The  rulings  of  the  court  in  allowing  the  challenges 
interposed  by  the  district  attorney  to  the  jurors,  Kline, 
Taylor,  and  Randolph,  were  correct.  (Crim.  Pr.  Act,  sec. 
340;  State  v.  SaJge,  1  Nev.  455.) 

IV.  The  questions  asked  of  the  witness,  Nellie  Sayers, 
by  the  district  attorney,  w^ere  proper.  The  o]bject  in  ask- 
ing them  was  to  show  a  motive  on  the  part  of  the  defend- 
ant for  the  commission  of  the  homicide.  (Roscoe^s  Crim. 
Ev.,  p.  88,  and  authorities  cited  in  the  text  and  note;  1 
Whar.  C.  L.,  sec.  635;  Wills'  Cir.  Ev.,  57-8;  Johnston  v. 
State,  17  Ala.  618;  State  v.  Rash,  12  Ire.  382;    9  Conn.  46.) 

V.  Defendant's  motion  to  strike  out  the  testimony  of  the 
witness,  Nellie  Sayers,  was  properly  oyerruled.  It  shoulJ 
have  been  submitted  to  the  jury  unless  the  witness  had 
been  successfully  impeached.  The  offer  of  the  court  below 
to  relax  the  rule  and  permit  defendant  s  counsel  to  intro- 
duce evidence  in  defense  to  contradict  the  witness,  just  tbe 
same  as  if  she  had  answered  counsel's  question  directly, 
was  going  as  far  as  defendant  had  a  right  to  ask,  and  was 
indeed  altogether  favorable  to  defendant. 

VI.  The  court  should  have  refused  to  give  instructioD, 
because  there  is  no  evidence  contained  in  the  record  to 
make  it  pertinent.     {People  v.  Sanchez^  24  Cal.  17.) 

VII.  We  know  of.no  rule  of  law  which  excludes  evidence 
emanating  from  an  unchaste  woman;  though  a  female  may 
hick  this  great  moral  quality,  still  it  does  not  follow  that 
because  of  such  deficiency  she  is  not  to  be  believed  on 
oath. 

By  the  Court,  Hawley,  C.  J. : 

The  defendant,  Peter  Larkin,  was  convicted  of  murder  in 
the  first  degree.  He  appeals  from  the  judgment  and  from 
the  order  of  the  court  overruling  his  motion  for  a  new  trial; 
also  from  the  order  of  the  court  overruling  his  motion  in 
arrest  of  judgment.    Upon  the  day  set  for  hearing  the  argu- 
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ment  on  appeal,  lie  moved  this  court  for  a  Avr it  of  mandamus 
to  compel  the  clerk  of  the  district  court  to  certify  to  this 
court  the  *'  minutes  of  the  trial/'  as  kept  by  the  reporter  of 
the  district  cortrt.  The  minutes  of  the  -court  show  that  on 
the  first  day  of  the  trial  of  this  cause,  the  court  appoints 
Charles  F.  Reynolds,  Esq.,  reporter,  to  report  the  proceed- 
ings of  this  trial,  and  he  is  duly  sworn  according  to  law  as 
such  reporter." 

Section  450  of  the  criminal  practice  act  provides  that  the 
record  of  the  action  shall  consist,  amonpj  other  things,  of 
^'A  copy  of  the  minutesof  the  trial."  (1  Comp.  Laws,  2075.) 
It  is  claimed  that  the  minutes  kept  by  the  reporter  are 
the  only  minutes  of  the  trial,  and  that  in  pursuance  of  the 
above  section  it  was  the  duty  of  the  clerk  to  include  the 
same  in-**  the  record  of  the  action." 

The  application  for  mandamns  was  denied,  for  the  reason 
that  in  our  judgment  the  legislature,  in  using  the  words 
''minutes  of  the  trial,"  meant  only  the  minutes  as  kept  by 
the  clerk,  and  recorded  in  the  minute  book  containing  the 
proceedings  of  trial  that  are  daily  read  by  the  clerk  and  ap- 
proved by  the  court.  As  to  the  correctness  of  this  ruling 
there  ought  not  to  be  any  doubt  or  controversy,  and  if  it 
was  not  for  the  fact  that  in  Gregory  v.  FrotJiingham  (1  Nev. 
260),  this  question  is  referred  to,  in  a  dictum  of  the  court, 
as  being  one  upon  which  the  court  was  divided  in  opin- 
ion, we  should  not  be  disposed  to  discuss  it. 

If,  by  the  mere  act  of  appointing  a  reporter  to  report  the 
proceedings,  the  court  adopts  the  notes  kept  by  him  as  the 
minutes  of  the  trial,  as  was  argued  by  counsel,  then  wo 
would  have  a  record  without  any  verification,  save,  perhaps, 
the  certificate  of  the  reporter.  The  court  would  have  no 
power,  after  the  notes  were  completeel  and  filed,  to  correct 
or  in  any  manner  change  the  same.  It  would  be  the  duty 
of  the  clerk  to  copy  them  in  making  up  the  record  of  the 
action  after  conviction,  and  without  further  verification 
they  would  be  included  in  the  transcript  on  appeal. 

If  the  reporter  kept  notes  of  all  the  points  raised  by 
counsel  and  the  rulings  of  the  court  thereon,  as  well  as  the 
testimony  of  the  witnesses,  as  appears  to  have  been  done  in 
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this  case,  then  it  would,  if  appellant's  position  is  correct, 
be  unnecessary  to  have  any  bill  of  exceptions,  and  the 
whole  record  would  depend  for  its  authenticity  upon  the 
reporter.  The  reporter  would  in  fact  be  made  superior  to 
the  district  judge. 

Such  a  practice  would  not  only  jeopardize  the  rights  of 
every  defendant  in  a  criminal  case,  but  it  would  lead  to  end- 
less confusion  and  distrust,  and  would  entirely  destroy  the 
certainty  of  legal  records  and  defeat  the  very  object  for 
which  they  are  made  and  kept. 

If  the  statute  warranted  such  a  proceeding,  it  would  be 
our  duty  to  follow  it;  but  it  is  evident  that  when  the  various 
sections  of  the  criminal  practice  act  are  examined,  it  was 
the  intention  of  the  legislature  to  avoid,  instead  of  to  en- 
courage or  countenance  such  a  loose,  unsatisfactory  and 
dangerous  practice. 

In  Tlie  State  v.  Hf(^,  mite,  it  is  clearly  intimated  tliat  the 
correct  practice,  if  counsel  desire  to  have  the  reporters 
notes  included  in  the  record  on  appeal,  is  to  insert  them  in 
the  bill  of  exceptions,  so  that  they  can  be  identified  and 
authenticated  as  the  statute  provides. 

There  is  no  provision  of  the  statute  that  will  authorize 
this  court  to  review  or  examine  the  testimony,  in  a  criminal 
case,  unless  it  is  embodied  in  a  bill  of  exceptions.  It  is 
simply  absurd  to  contend  that  the  legislature  meant  to  in- 
clude the  reporter's  notes  of  the  testimony  as  the  "minutes 
of  the  trial." 

Section  423  provides  that:  **A  bill  containing  the  excep- 
tions must  be  settled  and  signed  by  the  judge."  (1  Comp. 
L.,  2048.) 

Section  424  provides  that:  **The  bill  of  exceptions  shall 
contain  so  much  of  the  evidence  only  as  is  necessaiy  to  pre- 
sent the  question  of  law  upon  which  the  exceptions  were 
taken,  and  the  judge  shall,  upon  the  settlement  of  the  bill, 
whetiiev  agreed  to  by  the  parties  or  not,  strike  out  evidence 
and  other  matters  not  material  to  the  questions  to  be  raised." 
(1  Comp.  L.,  2049.) 

It  is  the  duty  of  the  district  judge  to  examine  the  evi- 
dence in  the  bill  of  exceptions  and  to  certify  to  its  correct- 
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ness.  In  no  other  way  can  the  evidence  be  authenticated 
so  as  to  authorize  this  court  to  consider  it.  There  is  no  law 
in  this  state  authorizing  the  appointment  of  oflScial  report- 
ers, nor  any  provision  that  requires  a  reporter  when  ap- 
poiuted  to  certify  to  the  correctness  of  his  notes;  nor  is 
there  any  provision  that  makes  it  the  daty  of  the  clerk  to 
certify  to  the  same.  They  can  only  be  considered  when 
tadopted  by  the  court  as  correct  and  included  in  a  bill  of  ex- 
ceptions settled  and  signed  by  the  judge. 

In  California  there  is  a  law  authorizing  the  appointment 
of  official  reporters,  and  it  provides  that  his  notes  **  shall 
always  be  taken  as  prima  facie  evidence  of  the  testimony 
given  upon  any  trial  where  such  notes  are  taken,"  and  the 
supreme  court,  in  the  People  v.  JFoods,  refused  to  consider 
the  reporter's  notes  because  they  were  not  properly  authen- 
ticated.  Wallace,  J.,  in  delivering  the  opinion  of  the  court, 
said:  **ln  the  record  before  us  no  statement  of  the  evidence 
is  contained  in  an  authentic  form.    It  is  true,  that  the  notes 
of  evidence  taken  by  the  phonographic  reporter  are  em- 
bodied in  the  transcript,  and  the  certificate  of  the  reporter 
is  appended  to  the  eflfect  that  they  constitute  a  correct  state- 
ment of  the  evidence,  to  the  best  of  his  knowledge  and  be- 
lief.    But  the  act  of  1867-8,  425,  provides  that  the  report- 
er's notes  shall  be  taken  as  prima,  facie  evidence  only;  that 
is,  of  course,  that  wherever  presented  they  arre  open  to  ques- 
tion, "and,   possible,  correction.     This  provision  evidently 
refers  to  the  proceedings  to  be  had  in  the  court  below  upon 
settlement  of  statements,  allowance  of  bills  of  exceptions, 
etc.     The  record  filed  in  this  court,  and  upon  which  we 
proceed  here,  however,  are  not  merely  prima  facie,  but  are 
conclusive  in  their  character,  and  we  have  no  means  of  cor- 
recting the  notes  of  the  reporter  of  the  cotirt  below,  or  of 
entertaining  an  inquiry  into  their  conformity  with  the  facts 
actually  occurring  in  that  court.     It  results  that  the  report- 
er's notes  cannot  be  considered  in  this   court."   (43  Cal. 
177.) 

We  shall  now  proceed  to  consider  the  various  objections 
that  were  taken  in  the  court  below,  and  properly  included 
in  the  record  on  appeal. 
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1.  The  iaJictmeiit  is  in  proper  form.  The  objections 
thereto  were  virtually  abandoned  on  the  oral  argument,  and 
need  no  further  notice. 

2.  The  defendant  moved  the  court  to  set  aside  the  indict- 
ment on  the  ground  that  he  was  in  custody  of  the  sheriflf, 
and  confined  in  the  county  jail  **  under  and  by  virtue  of  an 
order  of  the  court  to  answer  the  charge  of  murder,"  and  that 
he  was  not  allowed  the  privilege  of  challenging  the  panel, 
or  individual  members  of  the  grand  jury.  The  facts  as  set 
forth  in  the  bill  of  exceptions  are  as  follows : 

**The  grand  jury  for  the  January  term,  1876,  of  said 
court,  was  impaneled  by  the  said  court  on  the  second  day 
of  February,  a.d.  1876;  that  at  the  time  of  the  impanelmeut 
of  the  said  grand  jury,  the  said  defendant  was  not  held  to 
answer  before  the  said  grand  jury  for  any  offense  whatever, 
but  that  in  truth  and  in  fact,  an  indictment  had  j)rior  to  the 
impanelment  of  said  grand  jury  been  found  against  said  de- 
fendant for  murder,  by  the  grand  jury  of  the  October  term, 
1875,  of  said  court,  which  said  indictment  was  still  pending 
against  said  defendant  at  the  time  of  the  impanelment 
of  the  said  grand  jury  impaneled  by  the  said  court  for  the 
said  January  term,  1876,  of  the  court;  which  said  indict- 
ment was  afterwards,  to  wit,  on  the  twenty-first  day  of  Feb- 
ruary, 1876,  dismissed  upon  proper  proof  of  the  destruc- 
tion thereof  by  fire.  *  *  *  That  neither  the  said  de- 
fendant, nor  his  counsel,  nor. any  person  in  his  behalf;  Las 
ever  at  any  time  asked,  or  demanded  of  this  court  the  priv- 
ilege of  appearing  before  the  said  grand  jury  so  impan- 
eled as  aforesaid,  nor  for  an  opportunity  to  challenge  the 
panel  or  any  individual  member  of  the  said  grand  jary;  *  * 
or  *  ^  ever  at  any  time  heretofore  made  any  showing 
that  the  said  defendant  had  in  fact  any  ground  of  challenge 
to  the  panel  of  said  grand  jury,  or  to  any  individual  mem- 
ber tlxereof:  that  at  no  time  has  this  court  ever  refused  such 
right,  or  privilege,  to  the  said  defendant,  or  any  person  in 
his  behalf.  The  court,  after  duly  considering  the  said  mo- 
tion, the  facts  and  the  premises,  stated  to  the  defendant 
and  his  counsel,  that  they  could  move  to  set  aside  the  snitl 
indictment  by  taking  any  objection  thereto  that  might  have 
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been  taken  advantage  of  to  the  said  grand  jury  or  any  mem- 
ber thereof,  had  the  defendant  appeared  before  said  grand 
jury.  No  desire  being  so  expressed  either  by  said  defend- 
ant, or  his  counsel,  the  court  overruled  said  motion,  and 
required  the  said  defendant  to  plead  to  said  indictment." 

From  these  facts  it  appears  that  at  the  time  the  grand 
jury  was  impaneled  defendant  was  not  held  to  answer  be- 
fore it  for  any  offense.  He  however  had  the  privilege,  under 
the  ruling  of  the  court,  as  well  as  by  virtue  of  the  provisions 
of  section  276  of  the  criminal  practice  act,  to  move  to  set 
aside  the  indictment  "on  any  ground  which  would  have 
been  good  ground  of  challenge  either  to  the  panel  or  any 
individual  grand  juror."  (1  Comp.  L.  1900.)  Having  re- 
fused to  exercise  this  privilege  he  is  not  in  a  position  to 
complain  of  the  ruling  of  the  court.  (People  v.  Bomero,  18 
Cal.93.) 

3.  It  is  claimed  that  the  court  erred  in  allowing  the  chal- 
lenge of  the  prosecution  to  the  jurors,  Klein,  Taylor  and 
Randolph,  for  implied  bias  in  entertaining  such  conscien- 
tious opinions  as  would  preclude  their  finding  defendant 
guilty  of  murder  in  the  first  degree.  Whether  the  answers 
given  by  these  jurors  were  of  such  a  nature  as  to  actually 
disqualify  them  from  serving  as  jurors,  is  a  question  that  is 
not,  under  the  provisions  of  our  statute,  subject  to  review. 
Section  421  of  the  criminal  practice  act  provides  that  "ex- 
ceptions may  be  taken  by  the  defendant  to  a  decision  of  the 
court  upon  a  matter  of  law,  *  *  *  in  disallowing  a  chal- 
lenge to  the  panel  of  the  jury,  or  to  an  individual  juror,  for 
implied  bias."  (1  Comp.  L.  2046.)  The  action  of  the  court 
in  allowing  challenges  for  implied  bias  is  not  made  the  sub- 
ject of  an  exception,  and  the  reason  why  it  was  omitted  as 
one  of  the  grounds  of  an  exception  is  correctly  stated  by 
the  supreme  court  of  California  in  Tim  People  v.  Mnrplnj,  as 
follows:  **The  reason,  and  it  is  a  sensible  one,  upon  which 
the  statute  proceeds,  is  that  when  a  competent  jury,  com- 
posed of  the  requisite  number  of  persons,  has  been  impan- 
eled and  sworn  in  the  casje,  the  purpose  of  the  law  in  that 
respect  has  been  accomplished,  that,  though  in  the  im- 
paneling of   the  jury  one  competent   person  be  rejected, 
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yet -if  another  competent  person  has  been  substituted  in 
his  stead,  no  injury  has  been  done  to  the  prisoner,  cer- 
tainly no  injury  which  a  new  trial  would  repair,  because 
even  should  a  venire  de  iiovo  be  awarded,  it  is  not  pretended 
that  the  prisoner  could  insist  upon  the  excluded  person 
being  specially  returned  upon  the  panel.  The  result  would 
be  that  ihe  prisoner  would  probably  be  tried  again  by  an- 
other competent  jury  of  which  the  excluded  person  would 
not  be  a  member,  and  so  the  new  trial  would  only  be  to  do 
over  again  that  which  had  been  done  already."  (45  Cal. 
143.) 

4.  The  defendant  interposed  an  objection  to  the  raling 
of  the  court  in  excusing  the  juror  Wilson  upon  the  ground 
that  neither  party  challenged  him.     The  record  shows  that 
this  juror  upon  his  voire  dire  testified  that  he  was  not  a  cit- 
izen of  the  United  States.     It  is  claimed  by  appellant's 
counsel  that  the  court  acted  without  there  being  one  single 
fact  before  it  to  determine  whether  this  testimony  was  true. 
The  sworn  statement  of  the  juror  was  certainly  prima  facie 
sufiicient  to  authorize  the  court  to  act.     If  the  defendant 
entertained  the  belief  that  the  juror  was  a  citizen,  the  proper 
course  for  him  to  have  pursued,  would  have  been  to  pro- 
pound such  questions,  or  at  least  to  have  asked  permission 
to  do  so,,  as  would  have  presented  the  facts  of  the  case  to 
the  court.     The  objection  as  made  is  wholly  untenable.     In 
the  State  v.  Kelly,  it  was  decided  that,  in  cases  of  this  kind, 
the  court  in  the  exercise  of  its  sound  discretion  has  the 
right  of  its  own  motion  to  discharge  a  juror  at  any  time  be- 
fore he  is  sworn.     (1  Nev.  227,  and  authorities  there  cited.) 
If  there  is  an  abuse  of  this  discretion  it  might  perhaps  be 
subject  to  review,  although  there  are  but  few  cases  reported 
where  the  judgment  of  the  court  has  ever  been  disturbed 
upon  this  ground.     The  authorities  all  agree  that  for  any 
good  cause  shown  the  court  may,  without  challenge  from 
either  party,  excuse  a  juror  before  he  is  sworn.     (People  v. 
Arceo,  32  Cal.  44;  Lewis  v.  State,  9  S.  &.  M.  118;  McGuire 
V.  State,  37  Miss.  376;  State  v.  Marshall,  8  Ala.  304;  Jesses. 
State,  20  Geo.  164;  Pierce  v.  State,  13  N.  H.  554;  Montague 
V.  Comrnomvealth,  10  Grat.  767 ;  Commomoealth  v.  Hayden,  4 
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Gray,  19;  Stout  v.  Hyatt,  13  Kansas,  2il;  The  Atlas  Mining 
Company  v.  Johnston,  23  Mich.  39.) 

In  Commomvealth  v.  Hayden,  before  the  jury  were  im- 
paneled, one  of  the  jurors  requested  to  be  excused,  because 
Le  lived  in  the  same  town  with  the  defendant.  The  judge 
asked  the  juror  whether  he  had  formed  or  expressed  any 
opinion  in  regard  to  the  case,  or  had  any  interest  or  bias  in 
relation  thereto,  and  the  juror  answered  he  had  not.  The 
judge  said  that  the  reason  assigned  by  the  juror  was  not  of 
itself  a  sufficient  excuse,  but,  in  the  exercise  of  his  discre- 
tion, directed  the  juror  to  leave  the  panel,  and  a  supernu- 
merary to  take  his  place,  and  the  supreme  court  held  **that 
it  was  within  the  authority  of  the  court,  in  its  discretion,  to 
excuse  the  juror  for  the  reason  assigned,  although  he  was 
not  legally  incompetent  to  sit  in  the  trial." 

In  Stout  V.  Hyatt,  the  court  say:   **It  is  not  a  substantial 
error  for  the  district  court  to  discharge  a  juror  during  the 
time  the  jury  are  being  impaneled,  although  the  juror  may 
be  discharged  for  an  insufficient  reason,  where  an  unexcep- 
tionable jury  is  afterward  obtained,  and  where  the  party 
complaining  has  not  exhausted  his  peremptory  challenges." 
If  this  right  exists  where  the  juror  is  free  from  all  statutory 
disqualifications  a  fortiori,  there  cannot  be  any  question  as 
to  the  right  of  the  court  to  act,  in  a  case  like  the  present, 
where  the  statute  declares  that  the  juror  is  disqualified.    In 
such  a  case  it  is  the  duty  of  the  district  court  to  excuse  the 
juror.     There  is  no  doubt  but  what  a  qualified  juror  may 
be  rejected  by  the  court,  and  still  an  impartial  jury  be  ob- 
tained.    Before  the  defendant  can  ask  for  a  reversal  upon 
this  ground,  he  must  show,  as  in  other  cases,  that  he  has, 
in  some  manner,  been  prejudiced  by  the  action  of  the  court. 
{State  \.  Raymond,  ante,)     The  true  rule  applicable  to  crim- 
inal as  well  as  civil  cases,  is,  in  our  judgment,  clearly  and 
correctly  stated  in  the  case  of  The  Atlas  Mini)ig  Company  v. 
Johnston,  as  follows:    *'And  though  it  would  be  ground  of 
error  for  the  court  to  admit  a  juror  who  is  challenged,  and 
ought  to  have  been  rejected,  it  is  no  ground  of  error  for  the 
court  to  be  more  cautious  and  strict  in  securing  an  impar- 
tial jury  than  the  law  actually  required;   and  that  for  this 
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purpose  the  court  may  very  properly  reject  a  juror  on  a 
ground  which  would  not  be  strictly  suflScient  to  sustain  a 
challenge  for  cause;  or,  in  other  words,  when  the  refusal  to 
sustain  the  challenge  would  not  constitute  error.  So  long 
as  an  impartial  jury  is  obtained,  neither  party  has  a  right 
to  complain  of  this  course  by  the  court;  and  especially 
when,  as  in  this  case,  no  objection  was  taken  by  either 
party  to  the  competency  or  impartiality  of  the  jury  which 
was  obtained." 

5.  It  is  claimed  that  thec6urt  erred  in  allowing  testimony 
as  to  the  intimate  and  illicit  lelations  existing  between  the 
witness  Nellie  Sayers  and  the  deceased;  also,  as  to  the 
same  relations  between  this  witness  and  the  defendant. 
''An  evil  motive,"  says  Mr.  Wills  in  his  work  on  Circum- 
stantial Evidence,  **  constitutes  in  law  as  in  morals,  the  es- 
sence of  guilt;  and  the  existence  of  an  inducing  motive  for 
the  voluntary  acts  of  a  rational  agent  is  assumed  as  natu- 
rally OS  secondary  causes  are  concluded  to  exist  for  material 
phenomena.  The  predominant  desires  of  the  mind  are  in- 
variably followed  by  corresponding  volitions  and  actions. 
It  is  therefore  indispensable,  in  the  investigation  of  moral 
actions,  to  look  at  all  the  surrounding  circumstances  which 
connect  the  supposed  actor  with  other  persons  and  things, 
and  may  have  influenced  his  motives."  (38.)  The  prosecu- 
tion had  the  right  to  offer  any  evidence  which  tended  to 
prove  a  motive  in  defendant  for  the  commission  of  the 
crime,  and  this  testimony  was  clearly  admissible  for  that 
purpose.  {Slate  v.  Watkiiis,  9  Conn.  52;  State  v.  Green,  35 
Conn.  203;  Johnson  v.  State,  17  Ala.  625-6;  State  v.  Itosh, 
34  N.  C.  382.) 

6.  The  court  did  not  err  in  refusing  to  strike  out  the  evi- 
dence of  the  witness  Nellie  Sayers.  It  is  true,  as  was 
argued  by  counsel  for  appellant,  that  the  full,  free,  and 
complete  cross-examination  of  a  witness  is  one  of  the  un- 
questionable rights  that  every  defendant  and  every  litigant 
is  entitled  to.  A  thorough  cross-examination  is  perhaps 
the  most  efficacious  test  which  the  wisdom  of  the  law  has 
ever  devised  in  order  to  discover  the  truth.  It  is  not  con- 
tended,   however,    that    this    right    was  in    any  manner 
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abridged,   or  denied,   by  the   court.     In  fact  the  record 
affirmatively  shows  that  the  court  used  every  means  within 
its  power  to  aid   and  assist  the  counsel  in  securing  this 
right.    It  was  claimed  that  this  witness  testified  before  a 
coroner's  jury  to  an  entirely  different  state  of  facts  from 
what  she  testified  to  at  the  trial.     Her  testimony,  before 
the  coroner's  jury,  as  was  claimed,  tended  to  show  that  de- 
fendant did  not  commit  tho  crime.     Her  testimony  at  the 
trial  tended  very  strongly  to  prove  that  the  defendant  was 
the  guilty  party.     Upon  cross-examination  she  refused  to 
answer  some  of  the  questions  asked  by  defendant's  counsel 
as  to  whether  she  had  or  had  not  testified  to  certain  facts 
before   the   coroner's  jury,   giving  as  an  excuse  for  not 
answering   that  she  was  so   intoxicated  when   before   the 
coroner's  jury,  that  she  did  not  know  what  she  there  testi- 
fied to.     She  claimed  to  be  perfectly  oblivious  of  every- 
thing that  transpired  before  the  coroner's  jury.     At  the 
close  of  her  examination  defendant's  counsel  moved   the 
court  to  strike  out  her  testimony,  because  she  had  refused 
to  answer  the  questions  propounded  upon  cross-examina- 
tion.    In  overruling  this  motion  the  court,  in  the  presence 
of  the  jury,  said:     **I  think  the  witness  has  answered  all 
the  questions,  with  the  exception  of  some  few  matters  as  to 
her  impeachment,  and  so  far  as  that  is  concerned,  I  will  re- 
lax the  rule  whenever  it  is  desired  to  impeach  her;  but  I 
shall  refuse  to  strike  out  the  evidence.     If  you  desire  to 
introduce  this   matter  in  defense   in   contradiction   of  the 
witness,  I  will  allow  you  to  introduce  it  the  same  as  if  she 
Lad  answered  directly."    The  court  would  certainly  have 
erred  had  it  granted  the  motion.     The  witness  being  com- 
petent to  testify  her  credibility  was  a  question  solely  for 
the  jury  to  decide.     The  fact  that  the  court  offered  to  relax 
the  rule  and  allow  the  defendant  to  impeach  the  witness 
the  same  as  if  the  proper  foundation  had  been  laid,  did  not 
have  any  tendency  to  prejudice  the  rights  of  the  defendant; 
nor  is  there  anything  in  the  remarks  made  by  the  court  in 
overruling  defendant's  motion  that  could  possibly  have  had 
any  such  tendency.     The  defendant  did  not  avail  himself 
of  the  privilege  to  offer  any  testimony  to  directly  impeach 
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the  witness.     Her  testimony  was  properly  submitted  to  the 
jury  for  what  it  was  worth.     (Jones  y.  Gammons,  ante,) 

7.  It  is  contended  that  the  court  erred  in  refusing  to  give 
this  instruction:  **The  jury  can  draw  no  inference  of  guilt 
from  the  fact  that  the  pistol  in  question  was  and  is  the 
property  of  the  prisoner,  if  other  persons  had  access  to  and 
might  have  had  the  possession  of,  or  used  the  said  j)istol; 
nor  from  the  fact  that  the  pistol  was  found  in  the  prisoner's 
bedroom,  if  other  persons  had  access  to,  or  might  havo  had 
access  to,  the  bedroom  after  the  shooting M-as  done."  Waiv- 
ing, for  the  nonce,  the  question  of  the  absence  from  the  rec- 
ord of  all  testimony  tending  to  show  the  applicability  of  this 
instruction,  and  assuming  that  there  was  testimony  offered 
at  the  trial  which  would  have  warranted  an  instruction  upon 
this  point,  it  is  evident  that  the  court  did  not  err  in  refusing 
this  instruction.  The  fact  that  the  pistol  belonged  to  de- 
fendant and  that  it  was  found  in  defendant's  bedroom  shortly 
after  the  homicide,  tended  to  establish  one  link  in  the  chaiu 
of  circumstantial  evidence,  and  the  court  was  not  authorized 
to  withdraw  its  consideration  from  tbe  jury.  The  fact  that 
other  parties  had  access  to  defendant's  bedroom  might  have 
a  tendency  to  weaken  the  force  oJ  this  link  in  the  chain  of 
evidence,  but  it  would  not,  of  itself,  destroy  it. 

8.  It  is  next  claimed  that  the  court  erred  in  refusing  io 
give  the  following  instruction,  asked  by  defendant's  counsel: 
**The  jury  may,  and  it  is  their  duty  to,  take  into  considera- 
tion, the  chastity,  or  want  of  chastity  of  any  witness  for  Ibe 
state,  in  determining  the  credibility  due  such  witness." 
This  instruction  is  not  confined  to  any  particular  witness. 
It  was,  as  -we  think,  intended  to  mislead  the  jury,  and  was 
properly  refused.  It  tells  the  jurj^  in  effect,  that  want  of  I 
chastity  is  suflBcient  to  destroy  the  credibility  of  a  witness. 
As  a  general  proposition,  to  be  applied  indiscriminately  io 
all  cases,  this  is  not  true.  A  witness  may  be  Unchaste  and 
yet  be  truthful.  A  witness  may  be  chaste  and  yet  be  nu- 
truthful.  The  law  affords  ample  remedies  for  testing  tlie 
credibility  of  witnesses,  without  introducing  testimony  of 
specific  acts  of  immorality,  and  in  particular  instances  al- 
lows greater  latitude  than  in  others,  owing  to  the  special 
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facts  and  circumstances  that  surround  each  individual  case. 
There  are  perhaps  exceptional  eases  where  it  might  be 
proper  to  show  the  utter  depravity  of  the  moral  character  of 
a  witness  in  order  to  establish  the  fact  that  such  a  witness 
is  not  entitled  to  any  credit.  But  we  are  not  dealing  with 
the  exceptions.  The  general  rule,  as  recognized  by  a  liia- 
jorlty  of  the  decided  cases,  is  that  evidence  of  bad  character 
for  chastity,  where  such  character  is  collaterally,  not  direct- 
ly in  issue,  is  not  admissible  for  the  purpose  of  impeaching 
the  credibility  of  a  witness.  (People  v.  Islas,  27  Cal.  630; 
Crilchrist  \,  MKee,  4  Watts,  380;  Jackson  v.  Lewis,  13  Johns. 
505;  Balceman  v.  Bose,  14  Wend.  WO \  Ford  v.  Jo)ies,  62 
Barb.  484;  Spears  v.  Forrest,  15  Vt.  4^5;  Kilbnrn  v.  Mullen, 
22  Iowa,  502;  Rudsill  v.  Slingerland,  18  Minn.  381. 

We  decided  in  the  State  v.  Huff,  ante,  that  '*uo  legitimate 
influence  of  the  untruthfulness  of  a  witness  can  be  drawn 
from  the  fact  that  he  has  been  convicted  of  frequent  as- 
saults and  batteries.  It  could  be  inferred  that  he  was  a 
violent-tempered,  and,  perhaps,  a  dangerous  man,  but  not 
that  he  was  a  liar."  The  same  general  principle  applies  to 
all  cases.  A  man  may  be  so  incontinent  as  to  destroy  his 
reputation  for  chastity,  and  yet  retain  a  scrupulous  regard 
for  truth.  Want  of  chastity,  in  many  instances,  might  in- 
clude a  want  of  veracity;  but,  it  must  be  admitted,  that 
this  is  not  always  so.  It  is  only  with  the  witness's  charac- 
ter for  truth  and  veracity  with  which  the  jury  have  to  deal. 
A  witness,  although  unchaste,  is  entitled  to  credit  if  the  jury 
are  convinced  that  his,  or  her  testimony  is  true.  A  witness, 
although  chaste,  is  not  entitled  to  credit  if  the  jury  are  con- 
vinced that  his,  or  her,  testimony  is  false.  * '  The  only  object 
in  inquiring  into  the  character  of  a  witness,''  as  was  said  in 
Rudsill  y.  Slingerland,  **  is  to  ascertain  whether  his  state- 
ments, in  themselves,  are  entitled  to  credit;  if  ho  is  a  truth- 
ful person,  they  are;  otherwise  they  are  not.  A  witness, 
therefore,  in  coming  into  court,  would,  perhaps,  properly 
be  considered  as  asserting  his  character  for  truthfulness  to 
be  good,  and  be  charged  with  notice  to  defend  it;  but  we 
are  unable  to  see  why  a  witness  should  bo  held  responsible 
to  answer  for,  or  be  required  to  meet  an  attack  upon  his 
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character  in  any  other  respect.  A  man  may  indulge  iu 
vices  which  destroy  his  general  character,  yet  'his  truthful- 
ness, and  his  reputation  for  truthfulness,  may  be  unimpeach- 
able. An  inquiry  in  such  a  case  as  to  his  moral  character 
would  mislead,  instead  of  assist,  in  arriving  at  the  object 
of  investigation,  namely,  his  credibility;  it  would,  in  any 
event,  be  an  unnecessary  attack  and  exposure  of  him  to 
contempt  and  disgrace.  Further,  by  such  general  inquiry 
as  to  character,  the  administration  of  justice  would  be  hin- 
dered and  delayed  by  collateral  issues,  and  be  more  easily 
made  the  channel  of  venting  private  hatred  and  malice.  For 
these,  among  other  reasons,  we  think  the  better  general 
rule  is,  that  in  impeaching  the  character  of  a  witness  in 
this  mode,  the  inquiry  iu  chief  must  be  restricted  to  his 
credibility;  that  is,  his  general  reputation  for  truth  and 
veracity.  Before  passing  from  this  point  we  deem  it  proper, 
in  general  terms,  to  state,  that  upon  an  examination  of  the 
record  it  will  be  found  that  the  jury  were  very  fully  in- 
structed with  reference  to  their  duties  in  determining  tlio 
credibility  of  the  witnesses  introduced  upon  the  part  of  the 
state,  and  that  it  is  apparent  therefrom  that  defendant  has 
no  ground  of  complaint  against  the  court  upon  this  point. 
At  defendant's  request,  the  jury  were  instructed  that  it  was 
their  duty  to  take  into  consideration  the  previous  statements 
under  oath,  or  otherwise,  in  regard  to  the  facts  testified  to 
by  them,  the  sobriety,  or  want  of  sobriety,  any  bad  will  or 
ill  feeling,  upon  the  part  of  said  witnesses  in  determining 
their  credibilitv.  Another  instruction  reads  as  follows: 
**  The  jury  are  the  exclusive  judges  of  the  credibility  of  the 
witnesses,  and  if  the  witnesses,  any  one  or  all,  who  testified 
for  the  state  are  of  such  a  character,  or  if  they  have  been 
so  impeached  as  to  create  a  reasonable  doubt  in  the  minds 
of  the  jury  as  to  the  guilt  of  the  defendant,  they  will  give 
that  doubt  to  the  prisoner." 

9.  The  last  objection  is  presented  by  the  affidavits  made 
by  the  defendant  and  by  his  counsel.  It  is  alleged  in  the 
affidavit  made  by  defendant's  counsel  that  during  the  closing 
argument  of  the  district  attorney,  *'the  court-room  was 
crowded  to  its  fullest  capacity  with  spectators,  both  seated 
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and  standing,  and,  as  affiant  is  informed  and  believes,  the 
greater  portion  of  the  same  were  fairly  intoxicated  with  ex- 
citement and  prejudice  against  the  said  defendant,  and  that 
daring  the  said  argument  of  the  said  district  attorney,  the 
said  crowd  standing  near  the  said  jury,  cheered  the  said 
district  attorney  by  the  clapping  of  hands  and  stamping  the 
floor  and  the  benches,  similar  to  the  demonstrations  usually 
Lad  at  political  meetings;  that  no  steps  were  taken  at  the 
time  by  the  court,  or  any  of  its  officers  to  punish  any  of  the 
persons  so  disturbing  and  interfering  with  the  proceedings 
of  the  said  trial,  but  the  said  district  attorney  did  very  much 
after  the  style  of  Marc  Anthony  make  an  appeal  to  the  ex- 
cited crowd  and  begged  them  npt  to  cheer  him  anymore." 
The  affidavit  of  the  defendant  was  substantially  to  the  same 
effect.     Upon  the  presentation  of  these  affidavits  the  de- 
fendant asked  the  court  to  grant  him  a  new  trial,  and  it  is 
claimed  the  court  erred  in  refusing  to  do  so.     The  prosecu- 
tion upon  this  point  presented  the  affidavits  of  Robert  H. 
Lindsay,  district  attorney;  Thomas  E.  Kelley,  sheriff;  H. 
C.  Thompson,  deputy  clerk;  and  Charles  F.  Eeynolds,  re- 
porter, each  of  whom  stated  that  he  was  present  during  the 
whole  of  the  trial  of  said  case,  that  the  whole  trial  was  con- 
ducted with  the  usual   and  proper  dignity  and  decorum, 
"that  during  the  closing  argument  of  the  district  attorney 
the  spectators  in  the  court-room  once,  and  only  once,  evinced 
a  desire  to  applaud  some  of  tlie  remarks  of  the  district  at- 
torney, when  the  court  immediately  and  peremptorily  sup- 
pressed the  same,  and  there  was  no  further  manifestation 
of  feeling  whatever  on  the  part  of  the  said  spectators  dur- 
ing any  time  of  the  said  trial."     Without  commenting  on 
the  language  used  in  the  affidavit  of  counsel  for  defendant,  it 
must,  in  this  case,  suffice  for  lis  to  say,  that  the  counter-affi- 
davits presented  by  the  prosecution  clearly  establish  suffi- 
cient facts  to  warrant  us  in  coming  to  the  conclusion  that 
nothing  transpired  during  the  closing  argument  of  the  dis- 
trict attorney  that  improperly  prejudiced  defendant's  case 
or  prevented  him  in  any  manner  from  having  a  fair  and  im- 
partial trial.     The  court  did  not  err  in  refusing  to  grant  a 
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new  trial.  The  judgment  and  orders  appealed  from  are 
affirmed,  and  tbe  district  court  is  directed  to  fix  a  day  for 
carrying  its  sentence  into  execution. 


[  No.  787.] 

THE  STATE  OF  NEVADA,  EESPONDteNT,  v.  JOHN  W. 

NELSON,  Appellant. 

Indictment  fob  Bobbeby — Ownebship  of  Pbopebty. — In  an  indictment  for 
robbery  from  a  stage-coacb,  of  property  belonging  to  Wells,  Fargo  &  Co., 
the  ownership  of  the  property  may  be  laid  in  the  driver  of  the  coach. 

Idem — The  essential  averment  is  that  the  property  did  not  belong  to  the 
defendant. 

Idem — Diffebent  Counts. — Where  there  are  two  counts  in  the  indictment, 
one  alleging  the  property  in  the  driver  of  the  coach,  and  the  other  aver- 
ring that  the  property  belonged  to  Wells,  Fargo  &  Co. :  IZe/c7.  that  the 
district  attorney  was  not  bound  to  make  an  election  and  confine  himself 
to  one  count  of  the  indictment. 

Idem — Eight  of  Defendant. — I/eW,  that  inasmuch  as  the  defendant  had 
no  right  to  demand  an  election  between  the  counts  in  the  indictment  in 
the  first  place,  that  he  had  no  right  to  insist  upon  a  voluntary  election 
made  by  the  district  attorney,  unless  in  consequence  of  reliance  upon 
^uch  election  being  adhered  to,  he  had  done  or  omitted  to  do  something 
by  which  he  would  have  been  prejudiced. 

Instbuction  as  to  Ciecumstantial  Evidence — Deobee  of  Cebtaintt. — 
The  court  gave  this  instruction :  *  *  If  you  believe  the  evidence  given  in  this 
case,  in  order  to  convict,  the  circumstances  should  be  such  as  to  pro- 
duce nearly  the  same  degree  of  certainty  as  that  which  arises  from  direct 
testimony,  and  to  exclude  a  rational  probability  of  innocence.  The 
circumstances  ought  to  be  of  such  a  nature  as  not  to  be  reasonably  ac- 
counted for  o:)  the  supposition  of  the  prisoner's  innocence,  but  per- 
fectly reconcilable  with  the  supposition  of  the  prisoners's  guilt:"  Held, 
correct. 

Beasonable  Doubt. — Entibe  Satisfaction. — The  court  in  instructing  the 
jury  in  regard  to  reasonable  doubt,  uses  the  following  language:  *'  And 
if  the  jury  are  satisfied  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  committed  the  crime  charged  against  him,  they  are 
not  legally  bound  to  acquit  him  because  they  may  not  be  entirely  saiisfitd 
that  the  defendant  and  no  other  person  committed  the  alleged  offense:" 
Ileldf  not  erroneous. 

Idem. — If  a  man  believes  that  a  defendant  may  possibly  be  innocent,  he 
cannot  be  said  to  be  "entirely  satisfied'*  of  his  guilt,  and  yet  he  may 
be  satisfied  of  it  beyond  a  reasonable  doubt,  and  may  convict. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial 
District,  Elko  County. 
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The  fifth  instruction  asked  by  the  defendant  and  refused 
bj  the  court — referred  to  in  the  opinion — reads  as  follows : 
"If  the  jury  find  from  the  evidence  in  this  case  that  the 
property  alleged  to  have  been  taken  was  being  conveyed  by 
the  proprietors  of  the  stage  line  for  an  express  company, 
uuder  a  contract  with  such  express  company,  and  that  the 
said  G.  N.  Brown,  who  is  alleged  in  the  indictment  as  being 
the  owner  of  said  property,  was  only  the  driver  of  the  stage 
in  which  said  property  was  being  conveyed,  was  only  the 
hired  man,  servant  and  employee  of  the  proprietors  of  such 
stage  line,  hired  and  employed  by  them  for  that  specific  pur- 
pose only,  then  I  charge  you  that  the  said  G.  N.  Brown  had 
110  such  title  to,  or  possession  of  the  property  alleged  to  have 
been  taken  which  will  sustain  a  conviction  upon  the  indict- 
ment in  this  case,  and  you  will  find  the  defendant  *not 
guilty,'  as  charged  in  the  indictment,  unless  you  further 
find  from  the  evidence  that  the  said  G.  N.  Brown  was  the 
absolute  owner  of  the  property." 

J.  L,  JVines,  for  Appellant. 

I.  What  kind  of  ownership  must  the  party,  alleged  to  be 
the  owner,  have  in  the  property-,  the  subject  of  the  robbery, 
in  order  to  support  the  indictment ;  or,  in  other  words,  to 
avoid  the  effect  of  a  variance  between  the  indictment  and 
the  proof  ?  It  may  safely  be  assumed  that  the  ownership  of 
the  property  must  be  alleged  in  the  same  manner  in  an  in- 
dictment for  robbery  that  it  must  in  larceny.  At  least,  the 
indictment  must  in  some  way  negative  property  in  the  de- 
fendant, and  if  the  pleader  chooses  to  specially  aver  owner- 
ship in  a  certain  individual,  he  must  prove  this  ownership 
as  alleged.  (2  Bish.  Crim.  Prac,  sec.  1007;  2  Halstead  Law 
of  Ev.,  280;  People  v.  Vice,  21  Cal.  3i4;  Hogg  y.  State,  3 
Bi'kfd.  326.) 

That  ownership  may  be  alleged  to  be  in  one  not  the  ab- 
solute owner,  we  do  not  question;  but  such  person,  we 
claim,  must  belong  to  that  class  of  owners  known  as  special 
owners,  such  as  have  a  special  or  qualified  property  in  the 
property,  such,  for  instance,  as  "innkeepers,"  ^'common 
carriers,"  '* agisters,"  "livery  men,"  mechanics   employed 
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to  manufacture  or  repair  an  article,  persons  who  have  a  lien 
upon  the  property  for  their  claim,  and  who  have  such  a 
property  in,  and  possession  of,  the  article,  that  it  cannot  be 
taken  from  them  until  the  conditions  upon  which  they  be- 
came possessed  of  it  have  been  performed. 

Can  it  be  said  that  Brown,  in  this  case,  had  any  such 
ownership  or  possession  of  the  property?  He  was  neither 
employed  by  the  owners  of  the  property  or  by  the  express 
company.  He  was  a  mere  servant  of  the  stage  company, 
and  had  nothing  but  a  bare  charge  or  custody  of  the  prop- 
erty, but  no  ownership  whatever;  knew  nothing  of  the  con- 
tents of  the  express  box;  carried  no  key  to  the  box;  received 
the  box  from  the  express  agent  in  the  morning,  and  deliv- 
ered it  to  the  agent  in  the  evening.  Defendant's  fifth  in- 
struction ought  to  have  been  given.  {People  v.  Bennett,  37 
N.  Y.  117;  CommoniveaUIiY.  JUorsc,  14  Mass.  216.)  The  pro- 
prietors of  the  stage  line  were  in  the  actual  possession  of  the 
property  through  their  servant,  G.  N.  Brown,  for  it  is  well 
settled  that  the  possession  of  the  servant  is  the  possession  of 
the  master.  {IWoionell  \ . Manchester,  1  Pick.  232—234:  I/ad" 
den  V.  Leavitt,  9  Mass.  104;  Story  on  Bailments,  5th  ed., 
sees.  93a,  936/  1  Denio,  123,  and  cases  cited.) 

II.  The  court  committed  an  error  in  giving  instructions 
Nos.  5  and  9  asked  for  by  the  state.  The  jury  were  told, 
and  to  which  we  do  not  object,  that  circumstantial  evidence 
was  of  a  nature  identically  the  same  with  direct  evidence; 
but  they  were  again  told,  in  instruction  No.  5,  that  the  cir- 
cumstances should  be  such  as  to  produce  nearly  the  same 
degree  of  certainty  as  that  which  arises  from  direct  testi- 
mony. In  other  words,  the  court  instructed  the  jury  that 
they  would  be  justified  in  convicting. the  defendant  where 
the  evidence  was  circumstantial,  although  there  might  be 
more  doubt  in  their  minds  than  if  the  evidence  was  direct. 
We  understand  the  test  to  be:  **Is  there  a  reasonable 
doubt?"  but  in  this  case  the  court  declared  and  erected 
some  other  standard  by  which  the  jury  should  be  governed. 

We  think  such  an  instruction  dangerous  and  liable  to  mis- 
lead the  jury.  The  term  "reasonable  doubt"  can  be  easily 
arrived  at  by  a  jury;  but  in  using  the  word  "nearly,"  as  it 
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was  used  in  this  instruction,  opens  up  a  very  wide  range  of 
thought  for  a  juror. 

We  also  desire  to  call  the  attention  of  the  court  to  in- 
struction No.  7,  where  the  jury  was  informed  by  the  court 
that  they  were  justified  in  finding  the  defendant  guilty,  al- 
though they  might  not  be  entirely  satisfied  that  he  and  not 
some  other  person  committed  the  oflTense.     It  is  true  the 
instruction  is  copied  from  one  approved  of  by  the  supreme 
court  of  California  in  34  Cal. ;  yet  if  the  question  is  an  open 
one  in  this  state,  we  submit  that  it  is  a  dangerous  innova- 
tion upon  the  rule  of  "reasonable  doubt."    It  is  the  coin- 
ing of  a  new  phrase  upon  this  question,  likely  to  embarrass 
jurors,  prejudice  the  rights  of  defendants,  and  lead  to  the 
unsettling  of  a  long  line  of  decisions  heretofore  recognized 
as  binding.  (1  Bish.  Crim.  Pro.,  sec.  1052;  Peopley.  Phipps, 
39  Cal.  326,  and  opinion  of  Crockett,  J.,  on  p.  334;  People 
v.  Pa(Mlla,  42  Cal.  C35-40.) 

J,  B  Kittrell,  Attorney-General,  for  Eespondent. 

I.  In  larceny,  it  is  everywhere  decided  that  the  owner- 
ship of  stolen  property  may  be  laid  in  either  the  bailor  or 
the  bailee,  that  it  may  be  laid  in  him  who  has  either  a  gen- 
eral or  special  property  in  the  articles  stolen.  (2  Bish. 
Crim.  Pr.,  sec.  682;  2  Hale's  P.  C,  181;  1  Id;  513;  People 
V.  Bennett,  37  N.  T.  117;  Poole  v.  Symoiids,  1  N.  H.  289: 
Bex  V.  Deakin  &  Son  0.  5.,  2  East.  P.  C.  653.) 

The  test  of  ownership  in  such  cases  as  the  one  at  bar  ap- 
pears to  be  this :  that  if  the  party  from  whose  possession 
the  goods  were  taken  had  such  property  in  them,  at  the 
time  of  their  abstraction,  as  would  enable  him  to  maintain 
an  action  of  trespass,  replevin  or  trover  against  the  party 
taking  the  goods,  then  it  is  proper  for  the  ownership  to  be 
laid  in  him  in  whose  favor  such  action  would  lie.  {Poole  v. 
Symonds,  supo^a;  2  Euss.  on  Crimes,  86;  2  Bish.  Cr.  Pr., 
sec.  683.) 

Proof  that  the  person  alleged  to  be  the  owner  had  a 
special  property,  or  that  he  had  it  to  do  some  act  upon  it, 
or  for  the  purpose  of  conveyance,  or  in  trust  for  the  benefit 
of  another,  would  be  sufficient  to  support  the  allegation  in 
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the  indictment.     {Staie  v.  Sommerville,  21  Me.,  and  cases 
cited.) 

It  is  contended  by  appellant's  counsel,  in  bis.^rritten 
argument,  that  the  court  below  erred  in  giving  to  the  jury 
instructions  five  and  seven.  It  will  be  perceived  by  com- 
paring these  instructions  with  those  given  in  the  case  of 
the  People  v.  Cronin  (34  Cal.  191),  that  they  are  identical, 
and  that  Sanderson,  J.,  in  a  well-considered  opinion,  up- 
holds them  as  a  true  exposition  of  the  law. 

By  the  Court,  Beatty,  J. : 

The  defendant  in  this  case  appeals  from  a  conviction  of 
highway  robbery.  The  indictment  under  which  he  was 
tried  contains  two  counts,  in  the  first  of  which  the  owner- 
ship of  the  property  taken  is  laid  in  one  Brown,  who,  as 
the  testimony  shows,  was  merely  the  driver  of  the  stage 
upon  which  it  was  being  conveyed.  The  second  count  lajs 
the  property  in  Wells,  Fargo  &  Co.  In  other  respects  it  is 
identical  with  the  first.  It  appears  from  the  bill  of  excep- 
tions that  when  the  case  was  called  for  trial  the  district 
attorney  "in  open  court  elected  to  proceed  under  the  first 
count  of  the  said  indictment,  and  to  offer  no  evidence 
under  any  other  count,  and  did  not  during  the  progress  of 
the  trial  offer  any  evidence  under  any  other  count  of  said 
indictment  except  the  said  first  count  of  said  indictment." 

But  this  same  bill  of  exceptions  proceeds  to  show  that, 
notwithstanding  this  election  by  the  district  attorney  to 
confine  himself  to  the  first  count  of  the  indictment,  he  did 
introduce  evidence  which  proved  very  clearly  that  some  of 
the  property  taken  at  the  time  of  the  robbery  belonged  to 
Wells,  Fargo  &  Co.,  and  which  did  therefore  in  fact  sup- 
port the  second  count,  although  we  must  suppose  it  was 
not  intended  for  that  purpose.  Under  these  circumstances 
the  defendant,  at  the  close  of  the  trial,  requested  the  court 
to  instruct  the  jury  that  if  Brown,  who  was  alleged  in  the 
first  count  to  be  the  owner,  was  merely  the  driver  of  the 
coach  as  the  servant  of  the  proprietors,  they  must  find  a 
verdict  of  not  guilty.  The  refusal  of  the  court  to  give  this 
instruction  is  assigned  as  error,  and  is  made  the  basis  of  a 
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very  elaborate  and,  to  say  the  least  of  it,  a  very  plausible 
argument  in  support  of  the  proposition  that  in  an  indict- 
ment for  robbery  the  ownership  of  the  property  cannot 
properly  be  laid  in  one  who  sustains  no  other  relation  to  it 
than  that  of  driver  of  the  coach  by  which  it  is  being  con- 
yejed.    There  are  authorities,  however,  in  direct  conflict 
with  this  proposition,  and  the  case  of  Bex  v.  DeaMn,  cited 
in  2  East's  P.  C.  653,  was  this  identical  case,  except  that 
there  the  property  was  stolen  instead  of  being  taken  by 
force.     But  this  makes  no  difference,  for  it  is  certain  that 
the  rule  is  no  more  stringent  in   cases  of  robbery  than  in 
cases  of  larceny.     The  only  thing  essential  in  either  case 
seems  to  be  an  averment  which  shall  show  conclusively  that 
the  property  does  not  belong  to  the  defendant.    And  courts 
have  shown  a  disposition  to  allow  the  proof  of  any  sort  of 
interest  in  or  right  to  the  custody  of  the  property  to  be  suf- 
ficient proof  of  ownership.     We  are  quite  willing  to  go  as 
far  in  this  direction  as  any  respectable  precedent  will  war- 
rant us  in  going,  because  the  protection  of  innocence  can 
never  by  any  possibility  require  any  strictness  of  proof  on 
this  point. 

Besides,  even  if  the  appellant  were  right  in  the  proposi- 
tion for  which  he  contends,  it  is  not  by  any  means  certain 
that  his  instruction  ought  to  have  been  given.  The  district 
attorney  was  not  bound  to  make  an  election,  and  confine 
himself  to  one  count  of  the  indictment.  The  very  object 
of  the  statute  in  allowing  the  same  oflfense  to  be  charged  in 
different  counts,  is  to  prevent  a  variance,  and  that  object 
would  be  entirely  defeated  if  the  district  attorney  could  be 
compelled  to  abandon  every  count  but  one  before  the  trial. 
In  this  case  it  does  ^not  appear  that  the  court  compelled  an 
election,  and  so  far  as  does  appear,  it  was  entirely  gra- 
tuitous on  the  part  of  the  district  attorney.  As  the  defend- 
ant had  no  right  to  demand  the  election  in  the  first  place, 
he  had  no  right  to  insist  upon  adherence  to  it  unless,  in 
consequence  of  reliance  upon  its  being  adhered  to,  he  had 
done  or  omitted  to  do  something  by  which  he  would  have 
been  prejudiced.  But  he  does  not  show  that  he  changed 
his  position  in  any  way  in  consequence  of  a  reliance  on  the 
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election  of  the  first  count.  If  he  was  induced  by  the  action 
of  the  district  attorney  to  omit  calling  any  witness  be 
might  have  presented  that  fact  by  affidavit,  and  have  had  it 
included  in  the  bill  of  exceptions.  In  the  absence  of  any 
such  showing  it  is  far  from  clear  that  the  court  erred  in  re- 
fusing to  take  from  the  jury  the  proofs  in  support  of  the 
second  count. 

The  defendant  also  objected  to  the  following  instructions 
given  by  the  district  judge  in  submitting  the  case  to  the 
jury: 

Fifth.  **If  you  believe  the  evidence  given  in  this  case,  in 
order  to  convict,  the  circumstances  should  be  such  as  to 
produce  nearly  the  same  degree  of  certainty  as  that  which 
arises  from  direct  testimony,  and  to  exclude  a  rational 
probability  of  innocence.  The  circumstances  ought  to  be 
of  such  a  nature  as  not  to  be  reasonably  accounted  for  on 
the  supposition  of  the  prisoner's  innocence,  but  perfectly 
reconcilable  with  the  supposition  of  the  prisoner  s  guilt. 

Seventh.  '  *  The  term  reasonable  doubt  is  a  term  often  used." 
(Quoting  the  definition  given  in  Commonwealth  v.  Webster, 
and  continuing.)  **  The  jury  must  be  satisfied  from  the 
evidence  of  the  guilt  of  the  defendant,  beyond  a  reasonable 
doubt,  before  the  jury  can  legally  find  him  guilty  of  the 
crime  charged  against  him;  but  in  order  to  justify  the  jury 
in  finding  the  defendant  guilty  of  said  crime,  it  is  not  nec- 
essary that  the  jury  should  be  satisfied  from  the  evidence  of 
his  guilt,  beyond  the  possibility  of  a  doubt.  All  that  is 
necessary,  in  order  to  justify  the  jury  in  finding  the  defend- 
ant guilty,  is  that  they  shall  be  satisfied  from  the  evidence 
of  the  defendant's  guilt,  to  a  moral  certainty  and  beyond  a 
reasonable  doubt,  although  it  may  not  be  entirely  proven 
that  the  defendant,  and  no  other  or  different  person,  com- 
mitted the  alleged  offense.  And  if  the  jury  are  satisfied 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant committed  the  crime  charged  against  him,  they  are 
not  legally  bound  to  acquit  him  because  they  may  not  be 
entirely  satisfied  that  the  defendant,  and  no  other  person, 
committed  the  alleged  offense."  Both  of  these  instnictions 
were  given  and  on  appeal  approved  in  the  case  of  the  Feopler. 
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Cronin  (34  Cal.  191),  and  were,  no  doubt,  copied  from  the 
report  of  that  case.  In  regard  to  the  first,  the  court  said : 
"It  was  but  another  mode  of  telling  the  jury  that,  although 
as  a  general  rule  circumstantial  evidence,  in  the  nature  of 
thiugs,  may  not  be  so  entirely  satisfactory  proof  of  a  fact 
as  the  positive  testimony  of  credible  eye-witnesses,  yet 
tliey  must  convict  if  they  were  satisfied  of  the  guilt  of  the 
defendant  to  the  exclusion  of  all  rational  probabilities. 
There  are  instances  in  which  circumstantial  evidence  may 
be  found  to  produce  as  strong  a  conviction  of  the  defend- 
ant's guilt,  if  not  stronger,  than  could  be  produced  by  the 
most  direct  and  positive  testimony;  yet  it  is  certainly  true, 
as  a  general  proposition,  th^.t  the  latter  is  the  most  satisfac- 
tory in  the  estimation  of  mankind.  The  court  did  but  rec- 
ognize this  general  principle  while  telling  the  jury  that  they 
were  bound  to  find  the  defendant  guilty  upon  circumstantial 
evidence,  if  it  were  of  such  a  character  as  to  satisfy  them  of 
Lis  guilt,  to  the  exclusion  of  any  other  rational  theory,  and 
in  so  doing  the  court  seems  to  have  adopted  the  precise 
language  of  the  books.  (1  Phillips  on  Evidence,  tenth  Eng- 
lish and  fourth  American  edition,  113  d  seq,)  If  the 
same  absolute  certainty  of  conviction,  which  is  generally 
produced  by  the  direct  and  positive  testimony  of  credible 
eye-witnesses,  was  required  in  cases  of  circumstantial  evi- 
dence, verdicts  of  guilty  would  be  rare,  and  murder  fre- 
quently go  unpunished.  Where  the  evidence  is  entirely 
circumstantial,  yet  is  not  only  consistent  with  the  guilt  of 
the  defendant  but  inconsistent  with  any  other  rational  con- 
clusion, the  law  makes  it  the  duty  of  the  jury  to  convict, 
notwithstanding  such  evidence  may  not  be  as  satisfactory 
to  their  minds  as  the  direct  testimony  of  credible  eye-wit- 
nesses would  have  been.'* 

This  quotation  from  the  opinion  of  Juflge  Sanderson 
shows  in  clear  and  forcible  terms  that  the  first  instruction 
complained  of  was  correct.  In  regard  to  the  second,  he 
merely  says:  **What  has  been  said  thus  far  is  also  a  suflS- 
cient  answer  to  the  objections  made  to  the  charge  of  the 
court  upon  the  subject  of  reasonable  doubts,  as  we  con- 
sider they  amount  to  nothing  more  than  hypercriticism." 
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lu  this  part  of  the  opinion  also  I  heartily  concur.  But  the 
supreme  court  of  California  afterwards  became  hypercritical. 
In  the  case  of  the  People  v,  Fhipps  (39  Cal.  334),  Judge 
Crockett,  speaking  for  himself,  said:  '*I  concur  in  the  judg- 
ment on  the  ground  that  the  court  erred  in  charging  the 
jury  'that  if  they  shall  be  satisfied  from  the  evidence  of  the 
defendant's  guilt  to  amoral  certainty,  and  beyond  a  reason- 
able doubt,  they  must  convict  him,  although  they  may  not 
be  entirely  satisfied  from  the  evidence  that  the  defendant, 
and  no  other  or  different  person  committed  the  alleged  of- 
fense.' The  first  branch  of  this  instruction  is  a  correct  ex- 
position of  the  law;  but  the  latter  clause  of  it  is  not  only 
calculated  to  mislead  the  jary,  but  is  repugnant  to  the  first 
clause."  This  view  he  then  proceeds  to  elaborate.  In  the 
case  of  the  People  v.  Padillo  (42  Cal.  540),  the  whole  court 
adopt  the  foregoing  opinion  of  Judge  Crockett,  and  thej 
reverse  a  conviction  because  they  think  a  jury  would  be 
confused  by  the  attempt  to  draw  an  impossible  distinction 
between  satisfaction  beyond  a  reasonable  doubt  and  entire 
satisfaction.  For  my  part,  however,  I  agree  with  Judge 
Sanderson  that  this  is  hypercriticism.  If  a  man  believes 
that  a  defendant  may  possibly  be  innocent,  he  cannot  be 
said  to  be  "entirely  satisfied"  of  his  guilt,  and  yet  he  may 
be  satisfied  of  it  beyond  a  reasonable  doubt,  and  may  con- 
vict, as  Judge  Crockett  admits,  and  I  cannot  believe  that 
any  man  capable  of  understanding  the  definition  of  a  reas- 
onable doubt  would  ever  be  confused  by  the  statement  of  a 
distinction  which  is  so  manifest.  (9  Nev.  118.) 
The  judgment  of  the  district  court  is  affirmed. 
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[No.  791.] 

THE  STATE  OF  NEVADA,  Respondent,  v.  J.  W. 

EOVER,  Appellant. 

Pbisumptions  in  Fayob  of  thb  Bulimos  of  thb  Court. — ^Where  the  oonrt 
oyerruled  the  objections  made  by  defendant  to  the  admission  of  certain 
evidence,  and  there  was  nothing  in  the  record  to  show  whether  the  evi- 
dence was  relevant  or  material:  Held^  that  the  presumption  is  that  the 
evidence  was  properly  admitted. 

iNdTBUCTioNS  OF  THB  OouBT — BiLL  OF  EXCEPTIONS. — Instmctions  given  by 
the  court  of  its  own  motion  will  not  be  considered  unless  embodied  in 
a  bill  of  exceptions. 

BsisoNABLK  Doubt. — Where  the  court,  in  defining  reasonable  doubt,  gave 
this  instruction :  "  By  reasonable  doubt  is  ordinarily  meant  such  a  one 
as  would  govern  or  control  you  in  your  business  transactions  or  usuul 
pursuits  of  life:"  Heldt  erroneous.  (State  v.  Millainy  3  Nev.  481.  Over- 
ruled.) 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County, 

The  facts  sufficiently  appear  in  the  opinion. 

1.  W.  W,  Davies,  for  Appellant. 

I.  The  court  erred  in  allowing  the  written  statement  to 
be  admitted  in  evidence,  and  in  allowing  the  certificate  to 
be  supplied,  and  especially  is  this  true  when  the  objections 
to  its  admission  existed  as  are  disclosed  by  the  minutes  of 
the  court  contained  in  the  transcript.  (Art.  VI,  Amend'ts 
Const.  II.  S.) 

II.  The  instructions  of  the  court  asked  by  the  plaintiff 
concerning  7/iiircfer  emd  reasonable  ofowft/ are  ambiguous  and 
unintelligible,  and  were  calculated  to  confuse  and  mislead  the 
jury. 

M.  8.  Bonnifteldy  also  for  Appellant. 

c7.  B.  KUtrell,  Aikyi-ney-General,  for  Eespondent. 

By  the  Court,  Hawley,  C.  J. : 

The  appellant  was  convicted  of  murder  in  the  first  degree. 
He  appeals  from  the  judgment. 
There  is  no  bill  of  exceptions.    The  transcript  contains 
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the  indictment,  minutes  of  the  trial,  instructions  which  were 
asked  by  the  prosecution  and  defense  and  given  by  the 
court,  the  instructions  given  by  the  court  of  its  own  motion, 
the  judgment  and  the  notice  of  appeal.  The  objection 
urged  to  the  ruling  of  the  court  in  allowing  the  written  state- 
ment of  the  defendant  as  made  before  the  justice  of  the 
peace  cannot  be  considered.  It  is  not  included  in  the  rec- 
ord and  there  is  no  evidence  before  us  to  show  whether  it 
was  relevant  or  material.  The  presumption,  therefore,  is 
that  it  was  properly  admitted.  The  instructions  given  by 
the  court  of  its  own  motion  cannot  be  considered  because 
not  embodied  in  a  bill  of  exceptions.  (State  v.  Forslm^  8 
Nev.  137;  State  v.  Burns,  8  Nev.  251.)  In  short  there  is 
nothing  properly  presented  for  our  consideration  except 
the  indictment  and  the  instructions  which  were  asked  by 
the  prosecution  and  given  by  the  court.  If  the  instructions 
would  be  correct  in  any  conceivable  state  of  the  case  they 
must  be  sustained.  (State  v.  Forsha,  8  Nev.  140;  State  v. 
Pierce,  8  Id.  302;  State  v.  Keiili,  9  Id.  17.) 

No  objection  is  made  to  the  indictment.  The  instruc- 
tions of  the  court,  asked  by  the  prosecution,  relative  to 
murder  and  circumstantial  evidence,  are  not  erroneous. 
The  objection  urged  against  the  instruction  concerning 
** reasonable  doubt"  is,  as  made  by  counsel  for  appellant, 
that  it  is  ambiguous  and  unintelligible,  and  was  calculated 
to  confuse  and  mislead  the  jury.  It  reads  as  follows: 
*'Beasonable  doubt  is  that  state  of  the  case  which,  after 
the  entire  comparison  and  consideration  of  all  the  evidence, 
leaves  the  minds  of  jurors  in  that  condition  that  they  cannot 
say  they  feel  an  abiding  conviction  to  a  moral  certainty  of 
the  truth  of  the  charge:  Reasonable  doubt  is  not  mere 
possible  doubt.  Doubt  to  be  reasonable  must  be  actual 
and  substantial,  not  mere  possibility  or  speculation.  By 
reasonable  doubt  is  ordinarily  meant  such  a  one  as  ivovld  gov- 
ern or  control  you  in  your  business  transactions  or  usual  pursuits 
of  life,''  Leaving  out  the  sentence  in  italics,  the  instruc- 
tion would,  beyond  all  question,  be  correct.  The  first  sen- 
tence is  copied  from  The  Commonwealth  v.  Webster  (5  Cush. 
320),  and  has  been  repeatedly  followed  and  approved.    The 
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second  and  third  sentences  likewise  contain  correct  princi- 
ples of  law  that  have  been  often  affirmed.  The  last  sen- 
tence, however,  qualifies  all  that  precedes  it,  and  we  are 
ctJled  upon  to  determine  whether  it  properly  defines  reason- 
able doubt.  It  is  copied  verhat.im  from  the  instruction  in 
Ih  State  V.  Millain  (3  Nev.  451),  wherein  the  court  curso- 
rily disposed  of  the  whole  question  by  a  reference  to  only 
one  decided  case,  and  held  that  this  definition  of  a  reason- 
able doubt  was  not  erroneous.  It  is  apparent  that  the 
point  at  issue  received  but  little  consideration. 

The  rule  of  law  upon  this  subject  is  thus  laid  down  by 
Mr.  Greenleaf:  ** By  satisfactory  evidence,  which  is  some- 
times called  sufficient  evidence,  is  intended  that  amount  of 
proof  which  ordinarily  satisfies  an  unprejudiced  mind,  be- 
yond reasonable  doubt.  The  circumstances  which  will 
amount  to  this  degree  of  proof  can  never  be  previously  de- 
fined; the  only  legal  test  of  which  they  are  susceptible  is 
their  sufficiency  to  satisfy  the  mind  and  conscience  of  a  com- 
mon man,  and  so  to  convince  him  that  he  would  venture  to 
act  upon  that  conviction,  in  matters  of  the  highest  concern 
and  importance  to  his  own  interest."  (1  Greenl.  Ev.,  sec.  2.) 
And  by  Mr.  Starkie  as  follows:  **What  circumstances  will 
amount  to  proof  can  never  be  matter  of  general  definition; 
the  legal  test  is  the  sufficiency  of  the  evidence  to  satisfy  the 
understanding  and  conscience  of  the  jury.  On  the  one 
hand,  absolute,  metaphysical  and  demonstrative  certainty 
is  not  essential  to  proof  by  circumstances.  It  is  sufficient 
if  they  produce  moral  certainty  to  the  exclusion  of  every 
reasonable  doubt.  *  *  *  On  the  other  hand,  a  juror 
ought  not  to  condemn,  unless  the  evidence  exclude  from  his 
mind  all  reasonable  doubt  as  to  the  guilt  of  the  accused, 
and,  as  has  been  well  observed,  unless  he  be  so  convinced 
by  the  evidence  that  he  would  venture  to  act  upon  that  con- 
viction in  matters  of  the  highest  concern  and  importance  to 
his  own  interest."  (Starkie  E v.,  865.)  This  rule  has  been 
recognized  by  several  authors  on  evidence  and  criminal  law 
as  correct.  (Wills  on  Circumstantial  Ev.,  210,  211;  Bish. 
Cr.  Pro.,  vol.  1,  sec.  1052;  Wharton's  Homicide,  sec.  646.) 

lu  Iowa,  in  a  case  where  the  defendants  were  indicted 
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and  tried  for  murder,  the  supreme  court  sustained  an  in- 
struction that  "if  the  whole  evidence  taken  together,  pro- 
duced such  a  conviction  on  the  minds  of  the  jury,  of  the 
guilt  of  the  prisoner,  as  they  would  act  upon  in  a  matter  of 
the  highest  importance  to  themselves,  in  a  like  case,  ifc  was 
their  duty  to  convict."  (7 he  Stale  v.  Nash  and  Iledont,  7 
Iowa,  386;  State  v.  Ostrander,  18  Id.  458.) 

In  Indiana,  upon  a  prosecution  for  assault  and  battery, 
the  supreme  court  say  that,  "A  reasonable  doubt  exists, 
when  the  evidence  is  not  sufficient  to  satisfy  the  judgment 
of  the  truth  of  the  proposition,  with  such  certainty  that  a  pru- 
dent man  would  feel  safe,  in  acting  upon  it  in  his  own  im- 
portant affairs."  {Arnold  \.  The  State,  23  Ind.  170.) 

In  Missouri,  where  the  defendant  was  tried  and  convicted 
of  rape,  the  court,  with  great  reluctance,  sustained  an  in- 
struction which  stated,  among  other  things,  that  **  the  jury 
are  at  liberty  to  act  upon  that  degree  of  assurance  such  as 
prudent  men  properly  act  upon  in  the  more  important  con- 
cerns of  life."  {State  v.  Crawford,  34  Mo.  201.)  The  court 
say,  that  this  part  of  the  instruction  was  calculated  to  mis- 
lead the  jurors  and  authorize  them  to  act,  in  finding  their 
verdict,  in  respect  to  which  there  was  no.  presumption  in 
favor  of  either  side  of  the  question;  but,  upon  consid- 
ering it  with  the  other  portions  of  the  instruction  with  which 
it  was  connected,  came  to  the  conclusion  that  such  a  con- 
struction could  not  have  been  adopted  by  the  jury. 

In  California,  in  a  criminal  case  where  the  defendant  was 
convicted  of  grand  larceny,  the  supreme  court,  iu  comment- 
ing upon  an  instruction  which  had  been  given,  said:  **It  is 
not,  perhaps,  the  best  definition  of  a  reasonable  doubt  to 
say  that  it  is  '  such  a  state  of  mind  as  would  influence  a  rea- 
sonable man  to  one  cause  of  action  in  preference  to  another 
in  the  important  affairs  of  life.'  The  definition  given  by 
Mr.  Chief  Justice  Shaw,  is  better."  {People  v.  Ash,  44  Cal. 
289.)  As  no  point  was  made  by  counsel  upon  the  instruc- 
tion, the  court  did  not  notice  it  further,  but  reversed  the 
judgment  on  other  grounds. 

In  Minnesota,  in  a  case  of  conviction  of  an  assault  with 
intent  to  do  great  bodily  harm,  the  court  reversed  the  judg- 
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ment  upon  tlie  ground  of  error  in  an  instruction  which 
charged  the  jury:  **  That  in  order  to  convict,  the  jury  must 
be  satisfied,  beyond  a  reasonable  doubt.  That  this  does  not 
require  unreasonable  or  impracticable  things  at  the  hands 
of  the   prosecution,  nor  absolute  certainty;  but  the  jury 
should  be  satisfied  as  reasonable  men,  so  that  they  would 
be  willing  to  act  upon  it  as  in  matters  of  great  importance 
to  themselves."    The  court,  in  rendering  its  opinion,  quote 
with  approval,  the  jnle  laid  down  by  Greenleaf,  as  applica- 
ble to  all  criminal  cases,  and  in  commenting  upon  the  lan- 
guage of  the  instruction,  say:  "The  limitations  of  the  charge 
are  substantially  that  unreasonable  and  impracticable  things 
are  not  required  of  the  prosecution,  nor  need  the  proof 
amount  to  absolute  certainty;  on  the  other  hand,  it  must 
not  be  a  mere  preponderance  of  evidence.     But  within 
these  limits  any  degree  of  proof  upon  which  as  reasonable 
men  they  would  act  in  matters  of  great  importance  to  them- 
selves would  be  sufficient.     Men  may,  and  do,  act  in  mat- 
ters of  great  importance  to  themselves  upon  strong  proba- 
bilities, and  without  that  degree  of  proof  which  convinces 
the  mind  and  conscience.     But  it  would  be  unreasonable 
for  men,  in  matters  of  the  highest  concern  and  importance 
to  them,  to  act  without  a  conviction  of  the  truth  of  the  evi- 
dence and  correctness  of  the  result  upon  which  they  base 
their  action.    Under  this  charge  the  preponderance  of  proof 
might  be  so  great  as  to  produce  a  strong  probability  of  the 
defendant's   guilt — such  a  probability  as   men  would  act 
upon  in  matters  of  great  importance,  and  yet  not  convince 
the  minds  and  consciences  of  the  jury  beyond  a  reasonable 
doubt  of  the  guilt  of  the  defendant."  {State  v.  Dineen,  10 
Min.  416-7.)     This  decision  was  approved  and  followed  in 
The  Stale  v.  Shettleworth  (18  Min.  208). 

The  supreme  court  of  Texas  reversed  the  judgment  in  a 
criminal  case  for  error  in  an  iustruction  which,  after  stating 
that  defendant  was  entitled  to  the  benefit  of  all  reasonable 
doubt,  said:  **The  doubt  must  not  be  a  mere  possible 
doubt,  but  it  must  be  a  doubt  sustained  by  the  evidence, 
upon  a  review  of  all  the  facts  and  circumstances  of  the  case, 
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sucli  as  a  reasonable  man  would  act  upon  in  any  of  the  im- 
portant concerns  of  life."     {Bray  v.  State,  41  Tex.  561.) 

In  Kentucky,,  in  a  case  where  the  defendant  was  indicted 
for  murder,  the  supreme  court  reversed  the  judgment  for 
error  in  the  concluding  portion  of  an  instruction,  '*  that  if 
the  conclusion,  from  the  facts  and  circumstances  so  proven 
to  their  satisfaction  be,  that  there  is  that  degree  of  certainty 
in  the  case  that  they  would  act  on  it  in  their  own  grave  and 
important  concerns,  that  that  is  the  degree  of  certainty 
which  the  law  requires,  and  which  will  justify  and  warrant 
them  in  returning  a  verdict  of  guilty."  {Jane,  a  slave,  v. 
Commonwealth,  2  Met.,  Ky.,  33.)  This  is  the  opinion  re- 
ferred to  in  the  State  v.  Milloin, 

In  North  Carolina  the  court  held  that  it  was  error  to 
charge  the  jury  that  **to  exclude  rational  doubt,  the  evi- 
dence should  be  such  as  that  men  of  fair  ordinary  capacity 
would  act  upon  it  in  matters  of  high  importance  to  them- 
selves."    {Staie  V.  Oscar,  a  slave,  7  Jones's  Law,  305.) 

From  this  review  of  the  authorities  it  will  readily  be 
seen  that  the  language  used  by  Greenleaf  and  Starkie  has 
generally  met  with  the  approval  of  the  courts,  and  is  a  safe 
rule  to  follow.  But  wherever  there  has  been  a  departure 
from  it,  however  slight,  in  such  a  manner  as  to  weaken  the 
amount  of  proof  required  as  to  bring  it  within  a  less  degree 
of  certainty,  the  instructions  have  either  been  questioned 
or  declared  erroneous.  With  the  single  exception  of  the 
State  V.  Idillain,  we  have  found  no  authority  to  support  the 
instruction.  If  this  instruction  should  be  sustained,  and 
the  opinion  in  the  State  v.  Mlllain,  upheld,  the  distinction 
between  a  civil  and  a  criminal  case,  as  to  the  amount  of  proof 
required,  would  be  entirely  overthrown.  The  jurors  are 
not,  by  this  instruction,  required  to  have  their  minds  and 
consciences  so  satisfied  as  to  convince  them  that  they  would 
venture  to  act  upon  such  conviction  in  matters  of  the  high- 
est concern  and  importance  to  their  own  interest,  but  they 
are  told'  that  all*  that  is  required  by  a  reasonable  doubt  is 
such  a  doubt  as  would  govern  or  .control  them  in  tbeir 
** business  transactions  or  usual  pursuits  of  life."  What 
does  this  mean?     Ordinarily  men  act  in  the  usual  business 
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pursuits  of  life  without  considering  that  their  acts  involve 
any  question  of  the  life  or  liberty  of  an  individual.     If,  for 
instance,  a  man  is  considering  whether  or  not  to  engage  in 
any  particular  business,  he  is  usually  willing  to  make  the 
venture  if  the  probabilities  of  success  are  greater  than  the 
probabilities  of  a  failure.     If  the   information   which   he 
obtains  is  in  favor  of  the  venture,  he  proceeds  to  act,  al- 
though not  fully  convinced  that  it  will  prove  a  success.     To 
ascertain  the  truth  of  any  given  proposition,  with  reference 
to  the  ordinary  and  usual  business  transactions  of  life  men 
are  governed  and  controlled,  as  juries  are  in  deciding  civil, 
cases,  by  a  preponderance  of  evidence.     Men  frequently 
act  in  their   '/business  transactions  or  usual  pursuits  of 
life"  without  any  firm  or  settled  conviction  that  the  conclu- 
sion upon  which  they  act  is  correct.     In  these  transactions 
men  usually  obtain   such   information   as  is  within   their 
reach,  and  after  deliberating  upon  the  same  they  form  a 
conclusion  upon  which  they  are  willing  to  act  without  being 
fally  convinced  of  its  correctness.     But  if  it  was  a  matter 
of  the  highest  concern  and   importance  to  their  own  in- 
terests they  would  not,  or  at  least  ought  not,  venture  to  act 
unless  convinced  to  a  moral  certainty  of  the  truth  of  the 
proposition  upon  which  they  are  called  upon  to  act.     The 
preponderance   or  weight  of  testimony  upon  which  men 
ordinarily  would  be  willing  to  act  in  their  business  trans- 
actions, or  in  the  usual  pursuits  of  life,  is  not  the  rule  that 
should  govern  jurors  in  deciding  questions  that  involve  the 
life  or  liberty  of  an  individual.     In  such  cases  the  law 
requires  a  much  greater  degree  of  certainty.     **  A  distinc- 
tion," says  Greenleaf,    *'is  to  be  noted  between  civil  and 
criminal  cases,  in  respect  to  the  degree  or  quantity  of  evi- 
dence necessary  to  justify  the  jury  in  finding  their  verdict 
for  the  government.     In  civil  cases,  their  duty  is  to  weigh 
the  evidence  carefully,  and  to  find  for  the  party  in  whose 
favor  the  evidence  preponderates,  although  it  be  not  free 
from  reasonable  doubt.     But  in  criminal  trials  the  party 
accused  is  entitled  to  the  benefit  of  the  legal  presumption 
in  favor  of  innocence,  which  in  doubtful  cases  is  alwavs 
auflScient  to  turn  the  scale  in  his  favor.     It  is,  therefore,  a 
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rule  of  criminal  law  that  the  guilt  of  the  accused  must  be 
fully  proved.'*  (3  Green.  Ev.,  sec.  29.)  This  principle 
has  been  recognized  by  the  legislators  and  jurists  of  almost 
every  age  and  country,  and  is  now  the  law  of  every  wise  and 
civilized  nation.     The  instruction  violates  this  principle. 

The  opinion  in  the  State  v.  Millain,  which  evidently  in- 
duced the  attorney  to  ask,  and  compelled  the  court  to  give, 
the  instruction  in  the  present  case,  is,  in  our  judgment 
radically  wrong.  It  will  not  stand  the  test  of  reason,  is  not 
supported  by  the  authorities,  and  is  hereby  overruled. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


[No.  722.] 

JAMES  T.  QUIGLET,  Eespondent,  v.  OENTKAL  PA- 
CIFIC EAILEOAD  COMPANY,  Appellant. 

• 

BEMOYAii  OP  Causb  TO  Fedebal  Court— Act  op  Conobebs  op  Mabch  25, 
1867,  GoNSTBUED.— Under  the  provisions  of  the  act  of  congress  "ap- 
proved March  2,  1867,"  the  existence  of  local  prejudice  need  not  be 
shown.  The  act  only  requires  the  person  making  the  affidavit  to  state 
the  fact,  no  reasons  therefor  need  be  assigned,  as  the  question  nrhether 
such  bias  or  prejudice  exists  is  not  left  to  the  judicial  determination  of 
the  court. 

Idem — Fobeion  GobfobItion. — A  corporation  is  a  citizen  of  the  state  where 
it  is  created,  and  it  can  be  a  "citizen  of  another  state,"  within  the 
meaning  of  the  wdrds  as  used  in  the  act. 

Idem. — An  affidavit  made  by  the  vice-president  of  a  corporation  "that  he 
has  reason  to  believe,  and  does  believe,  that  from  prejudice  and  local 
influence,  said  defendant  corporation  will  not  be  able  to  obtain  justice 
in  said  court,"  is  insufficient  to  authorize  the  state  court  to  transfer  the 
cause  to  the  federal  court. 

Idem — Appidavit  bt  whom  Made. — The  affidavit  must  be  made  by  the 
party  to  the  suit.  It  is  the  belief  of  the  citizen  of  another  state,  not  the 
belief  of  such  citizf^n's  agent,  that  deprives  the  state  court  of  its  juris- 
diction. 

Idem — Authobity  op  the  Cobpoeatiow  to  Make  the  Appidavit.— The 
question  as  to  the  power  of  a  corporation  to  make  the  affidavit,  dis- 
cussed: Ileldt  the  affidavit  must  state  that  it  is  the  belief  of  the  defend- 
ant, and  that  the  authority  from  the  corporation  to  make  the  affidavit 
must  in  some  manner  affirmatively  appear. 

CoBPOBATioN  Liable  pob  the  Wanton  Acts  op  its  Agents. — ^A  railroad 
corporation  is  liable  for  the  willful,  wanton  and  malicious  acts  of  its 
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agents,  while  acting  in  the  coarse  of  its  business  and  of  their  employ- 
ment, although  the  act  was  not  directly  or  impliedly  authorized  nor  rati- 
fied by  the  corporation.     (By  Havoley,  C.  J.) 

Idem— Exemplary  Damages.  —  The  question  of  exemplary  damages  dis- 
cussed in  the  opinion:  Heldt  that  under  the  facts  of  this  case  the  jury 
were  not  warranted  in  assessing  damages  as  a  punishment  of  defendant 
iu dependent  of  the  question  of  full  compensation. 

Ejection  fbom  HAiiiBOAD  Car,  when  Unlawpul. — It  is  the  duty  of  the 
agents  of  a  railroad  company  to  ascertain  whether  a  passenger  has  pur- 
chased a  ticket  before  ejecting  him  from  the  cars;  their  negligence  iu 
this  respect  cannot  be  pleaded  or  urged  as  a  defense,  nor  considered  in 
mitigation  of  damages. 

Idem. — If  it  afterwards  turns  out  that  the  passenger  had  a  ticket,  then  no 
matter  how  much  the  agent  was  mistaken,  nor  how  honestly  he  may 
have  believed  that  the  passenger  had  not  paid  for  his  ticket,  or  how 
little  force  was  used  in  ejecting  the  passenger,  the  act  was  nevertheless 
unlawful  an4  wrong,  and  for  any  injury  which  the  passenger  received 
on  account  of  such  expulsion  he  is  entitled  to  full  compensation  in 
damages. 

Idem — Aogbayation  of  Damages. — If  the  agent  uses  more  force  than  is 
necessary  to  eject  a  passenger,  or  uses  vile  epithets  toward  him,  such 
conduct  should  always  be  considered  by  the  jury  in  aggravation  of  dam- 
ages. 

Idem — Measure  of  Damages. — Where  the  agent  in  ejecting  a  passenger 
uses  no  more  force  than  is  necettsary  for  that  purpose:  Heldf  that  the 
passenger  is  entitled  to  receive  such  damages  as  will  fully  compensate 
him  for  the  actual  injury  inflicted,  whether  it  be  to  his  body  or  his  mind, 
to  his  business  or  loss  of  time,  as  ^^ell  as  his  actual  expenses  necessarily 
incurred  in  consequence  of  the  unlawful  or  wrongful  act. 

Idem — Excessiyk  Damages. — Where  plaintiff  purchased  a  ticket  at  Elko  for 
San  Francisco,  and  was  ejected  from  the  cars  within  half  a  mile  from 
the  town  of  Elko,  without  sustaining  any  bodily  injuries,  the  conductor 
using  no  more  force  than  was  necessary  to  eject  him ;  was  delayed  one 
'  day,  and  had  to  buy  another  ticket  at  an  expense  of  $40.50:  Held,  that  a 
verdict  of  $5000  was  so  excessive  as  to  indicate  passion  and  prejudice 
upon  the  part  of  the  jury. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial 
District,  Elko  County. 

The  facts  are  stated  in.  the  opinion. 

T.  B.  McFarland,  for  Appellant. 

I.  The  refusal  of  the  court  belo\y  to  grant  appellant's  pe- 
tition to  remove  the  cause  to  the  United  States  Circuit 
Court  was  clearly  error,  for  which  the  judgment  should  be 
reversed.    (U.  S.  Statutes  at  Large,  vol.  14,  568;  Stevens  v. 
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Phce^iix  Insurance  Co,,  41  N.  T.  149;  Inmrance  Co,  v.  Dunn, 
19  Wall.  214;  State  v.  Curler,  4  Nev.  445;  Caples  v.  Central 
Pacific  R.  /?.  Co.,  6  Id.  285;  Kanouse  v.  Martin,  15  How. 
198;  14  Id.  23;  Gordon  y.  Longest,  16  Pet.  97.) 

II.  Exemplary  damages  could  not  be  given  in  this  ease, 
and  the  court  below  erred  in  ruling  upon  all  the  instructions 
presented  upon  that  subject.  {Johnson  v.  Wells,  Fargo  & 
Co,,  6  Nev.  224;  Wardrobe  v.  California  Stage  Co,,  7  Cal. 
118;  Turner  v.  Nmih  Beach  &  Mission  B.  B.  Co,,  34  Id.  594; 
Story  on  Agency,  section  456;  Hamilton  v.  Tliird  Avemie  B. 
B.  Co.,  53  N.  Y.  25;  Pittsburg,  F,  W.  &  Chicago  B,  B.  Co. 
V.  Slusser,  19  Ohio  St.  157;  Wright  v.  Wilson,  19  Wend. 
343.) 

III.  Mental  anguish  can  be  considered  iA  estimating 
damages  only  where  it  is  an  incident  to  bodily  pain,  and 
the  court  below  erred  in  refusing  to  give  the  third  instruc- 
tion asked  by  appellant's  counsel,  and  refused.  (Johnson  v. 
Wells,  Fargo  &  Co,,  6  Nev.  236.) 

IV.  Under  any  view  of  the  case,  the  amount  of  the  ver- 
dict was  excessive  beyond  all  reasonable  bounds.  {Chicago, 
B.  &  Q.  B.  B.  Co,  V.  Parks,  18  111.  460;  Tein-e  Haute  &  St. 
L.  B,  B.  Co,  V.  Vanatta,  21  Id.  188;  larbell  v.  C.  P.  B.  B. 
Co.,  34  Cal.  616;  Pleasants  v.  N.  B.  &  M.  B.  B.  Co.,  34  Id. 
686;  Chicago  v.  N.  W.  B.  B.  Co.,  48  111.  253;  Chicago  & 
Alton  B.  B.  Co.  v.  Boberts,  40  Id.  503.) 

James  Seeley,  for  Eespondent. 

By  the  Court,  Hawley,  C.  J. : 

This  action  was  brought  by  plaintiff  Quigley  to  recover 
from  the  defendant,  the  Central  Pacific  Eailroad  Company, 
damages  for  an  alleged  unlawful  ejection  from  defendant's 

cars. 

The  jury  found  a  verdict  in  favor  of  plaintiff  and  assessed 
the  damages  at  15000.  Defendant  moved  for  a  new  triiJ 
which  was  refused.  The  appeal  is  taken  by  defendant  from 
the  judgment  and  from  the  order  of  the  district  court  over- 
ruling its  motion  for  a  new  trial. 

Prior  to  the  trial  of  the  case  the  defendant  moved  the 
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court  to  transfer  the  suit  to  the  circuit  court  of  the  United 
States  for  the  district  of  Nevada,  in  pursuance  of  the  pro- 
Tisions  of  the  amendatory  act  of  congress,  "approved 
March  2,  1867,"  which  j)rovides:  "That  where  a  suit  *  * 
may  hereafter  be  brought  in  any  state  court,  in  which  there 
is  controversy  between  a  citizen  of  the  state  in  which  the 
suit  ia  brought  and  a  citizen  of  another  state,  and  the  mat- 
ter in  dispute  exceeds  the  sum  of  $500,  exclusive  of  costs, 
such  citizen  of  another  state,  whether  he  be  plaintiff  or  de- 
fendant, if  he  will  make  and  file  in  such  state  court,  an  affi- 
davit stating  that  he  has  reason  to  and  does  believe  that, 
from  prejudice  or  local  influence,  he  will  not  be  able  to  ob- 
tain justice  in  such  state  court,  may,  at  any  time  before  the 
final  hearing  or  trial  of  the  suit,  file  a  petition  in  such  state 
court  for  the  removal  of  the  suit  into  the  next  circuit  court 
of  the  United  States  to  be  held  in  the  district  where  the 
suit  is  pending,  and  offer  good  and  sufficient  surety  for  his 
entering  in  such  court,  on  the  first  day  of  its  session,  copies 
of  all  process,  pleadings,  depositions,  testimony,  and  other 
proceedings  in  said  suit,  and  doing  such  other  appropriate 
acts  as,  by  the  act  to  which  this  act  is  amendatory,  are  re- 
quired to  be  done  upon  the  removal  of  a  suit  into  the  United 
States  court,  and  it  shall  be,  thereupon,  the  duty  of  the 
state  court  to  accept  the  surety  and  proceed  no  further  in 
the  suit."  (14  U.  S.  Stat,  at  Large,  558.)  The  petition 
and  bond  filed  by  appellant  state  the  facts  as  required  by 
the  act.  The  petition  is  signed  "Central  Pacific  Railroad 
Co.,  by  E.  H.  Miller,  Jr.,  Secretary,"  and  by  the  attorneys 
for  defendant.  The  bond  is  signed  **  Central  Pacific  Kail- 
road  Co.,  by  E.  H.  Miller,  Jr.,  Secretary,"  and  by  two 
sureties."  A  seal  purporting  to  be  the  seal  of  the  corpora- 
tion is  affixed  to  the  petition  and  bond.  The  affidavit  is  as 
follows : 

"  [Title  of  court  and  cause .]  » 

**  State  of  California,  City  and  County  of  San  Francisco,  ss,    • 

"Charles  Crocker  being  duly  sworn,  deposes  and  says: 

that  he  is  the  second  vice-president  of  the  Central  Pacific 

Eailroad  Company,  the  defendant  in  the  above-entitled  ac- 
VoL.  XI.— 23 
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tion;  that  Leland  Stanford  is  the  president  of  said  company, 
and  CoUis  P.  Huntington  is  the  first  vice-president  of  said 
company;  that  said  Stanford  and  Huntington  are  at  the 
present  time  in  the  city  of  New  York,  and  therefore  unable 
to  make  this  affidavit;  that  said  Central  Pacific  Railroad 
Company  is  a  corporation  duly  organized  under  the  laws 
of  the  State  of  California,  having  its  principal  place  of  busi- 
ness at  the  city  and  county  of  San  Francisco,  in  said  state, 
and  is  the  defendant  in  the  above-entitled  action;  that  said 
action  was  brought  on  or  about  the  fourth  day  of  April, 
1874,  in  the  above-entitled  court,  *  *  *  that  said 
plaintiff  *  *  *  is  and  has  been  since  the  nineteenth 
day  of  August,  A.  d.  '1874,  a  citizen  of  the  United  States  re- 
siding in  the  State  of  Nevada.  And  this  deponent  further 
says :  That  he  has  reason  to  believe,  and  does  believe,  that 
from  prejudice  and  local  influence,  said  defendant  corpora- 
tion will  not  be  able  to  obtain  justice  in  said  court,  and 
affiant  therefore  makes  this  affidavit  for  the  purpose  of  re- 
moving said  suit  into  the  circuit  court  of  the  United  States, 
for  the  district  of  Nevada,  *  *  in  pursuance  of  the  stat- 
ute in  such  case  made  and  provided,  and  further  saith  not. 

**  (Duly  verified.)  Charles  Crocker." 

The  plaintiff  objected  to  the  sufficiency  oE  the  petition, 
bond,  and  affidavit.  The  objections  to  the  petition  and 
bond  were  made  upon  the  ground  that  they  were  not  signed 
by  the  defendant,  and  contained  no  evidence  that  E.  H. 
Miller,  Jr.,  was  authorized  by  the  defendant  to  sign  the 
same;  and  the  further  ground  that  the  seal  thereto  affixed 
was  not  attested,  nor  in  any  manner  authenticated  as. the 
seal  of  defendant.  The  objection  to  the  affidavit,  as  made 
in  the  court  below,  reads  as  follows:  ''Third.  That  one  of 
the  grounds  for  removal  of  said  cause,  as  stated  in  said 
pretended  petition  is  that  one  Charles  Crocker  has  reason 
to  believe,  and  does  believe,  that  from  prejudice  and  local 
influence,  said  corporation  will  not  be  able  to  obtain  justice 
in  said  court.  That  said  affidavit  is  the  mere  opinion  of  said 
Charles  Crocker,  and  does  not  show  tJiat  such  is  tlie  opinion 
of  the   defendant;   nor   does    said   affidavit    shoio    that  saul 
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affiant  has  any  authority  from  defendant  to  make  such  affl- 
davit;  nor  does  said  affidavit  or  petition  set  forth  any 
grounds  or  reason  upon  which  this  conrt  can  judicially  de- 
termine that  either  bias  or  prejudice  exists  in  the  county  of 
Elko  against  defendant.  Fourth.  That  said  pretended  affi- 
davit is  without  any  seal  of  defendant  authenticating  said 
affidavit  as  being  the  averment  or  statement  of  defendant." 
The  objections  to  the  petition  and  bond  are  not  well  taken. 
As  they  were  virtually  abandoned  by  respondent's  counsel 
it  is  unnecessary  to  further  notice  them.  In  the  oral  argu- 
ment, counsel  for  respondent  relied  upon  the  objections  to 
the  affidavit  which  we  have  italicised.  It  was  admitted  that 
if  the  application  conformed  to  the  provisions  of  the  act, 
the  existence  of  local  prejudice' need  not  be  shown;  and  it 
was  so  decided  in  Meadow  Valley  Mining  Company  v.  Dodds 
(7  Nev.  147).  The  act  of  congress  only  requires  the  person 
making  the  affidavit  to  state  the  fact.  No  reasons  therefor 
need  be  assigned,  as  the  question  whether  such  bias  or 
prejudice  exists  is  not  left  to  the  judicial  determination  of 
the  court.  The  act  of  congress  is  plain  and  imperative,  and 
leaves  nothing  to  be  construed.  "When  the  petition,  bond, 
and  affidavit  are  filed  as  required  by  the  act,  it  positively 
declares  that  it  shall  be  the  duty  of  the  state  court  to  accept 
the  security,  and  proceed  no  further  in  the  suit.  Is  the 
affidavit  in  other  respects  sufficient?  Must  the  authority 
to  make  the  authority  be  affirmatively  shown  ?  The  ques- 
tions presented  by  the  objections  are  raised  for  the  first 
time  in  this  state,  and  are  of  great  importance.  No  au- 
thorities bearing  upon  the  points  were  cited  by  counsel  on 
either  side,  and  but  few  could  be  found  which  add  any 
light  to  the  answers  that  must  be  given  to  the  questions  we 
have  propounded.  A  corporation  cannot,  from  the  very 
nature  of  its  existence,  make  the  affidavit  in  person.  It  has 
no  mind,  no  reasoning  faculties;  no  power  to  think,  speak, 
or  act,  except  through  its  officers,  agents,  servants,  and  em- 
ployees. In  what  manner,  then,  can  the  corporation,  if  at 
all,  make  such  an  affidavit  as  will  be  sufficient  to  authorize 
the  removal  of  a  cause  under  the  act.'  of  congress  under 
consideration. 
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In  the  case  of  the  Meadoio  Valley  Mining  Company  v.  Dodds, 
8i(pra,  the  affidavit  was  made  by  the  superintendent  of  the 
corporation,  and  Lewis,  0.  J.,  in  delivering  the  opinion  of 
the  court,  said:  *'The  application  in  all  respects  conformed 
to  the  provisions  of  the  act;"  but  the  point  here  urged  was 
not  there  relied  upon,  and  hence  the  remark  quoted  cannot 
be  considered  as  an  authority  in  favor  of  the  sufficiency  of 
the  affidavit.     An   examination  of  that  case  shows  that  it 
was  there  admitted  that  the  affidavit  was  "sufficient  in  all 
respects,  except  that  it  does  not  set  out  the  facts  upon  which 
the  appellant  bases  his  belief  that  such  local  prejudice  ex- 
isted that  he  could  not   obtain    justice."    This,  together 
with  the  constitutionality  of  the  act,  were  the  only  ques- 
tions considered  and  passed  upon  by  the  court.     As  the  act 
of  congress  takes  from  the  state  court  the  power  to  judi- 
cially determine  whether  or  not  any  local  prejudice  exists 
that  would  prevent  the  moving  party  from  obtaining  justice, 
it  ought  to  be  strictly  construed.     *  *  The  character  of  the  act, 
its  object,  and  its  effect  upon  litigation  in  the  state  courts," 
as  was  said  by  the  supreme  court  of  New  York,   "is  not 
such  as  tp  call  for  a  liberal  construction  of  its  privileges. 
On  the  contrary,  it  should  be  strictly  construed,  and  a  party 
seeking  to  avail  himself  of  its  privileges,  must  come  clearly 
within  its  provisions."  {Cooke  v.  The  State  Natiomd  Bank  of 
Boston^  1  Lansing,  501.)     In  this  case,  the  question  whether 
a  corporation  could  make  the  affidavit  was  referred  to,  but 
not  decided.     Ingraham,   J.,  in  delivering  the  opinion  of 
the  court,  said:  "There  is  also  one  objection  made  to  the 
fact,  that  the  statute  does  not  apply  to  a  corporation,  be- 
cause a  corporation  cannot  make  the  affidavit  required,  and 
the  belief  of  other  persons  than  the  defendant  is  not  a  com- 
pliance with  its  provisions.     The  objection  is  not  without 
weight;  and  it  may  well  be  doubted  whether  an  affidavit, 
made  by  one  or  more  of  the  directors,  is  a  compliance  there- 
with; but  it  is  unnecessary  to  decide  on   that  question." 
This  dictum  was  expressed  in  a  case  where  the  affidavit  for 
removal  was  made  by  the  president  and  nine  directors  of 
the  corporation.     The  language  of  the  affidavit  being:  "We 
also,  each  for  himself,  severally  do  declare,  and  upon  oath 
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say,  that  we  have  reason  to  believe,  and  severally  do  be- 
lieve, that  from  prejudice  and  local  influence,  the  said  State 
National  Bank  of  Boston  will  not  be  able  to  obtain  justice 
iu  the  said  suit  in  the  said  state  court."  This  cause  was 
takea  up  to  the  court  of  appeals,  and  Church,  C.  J.,  in  de- 
livering the  opinion  of  the  court,  upon  this  point,  said: 
*'Tlie  last  objection  to  the  validity  of  the  removal  is,  that 
a  corporation  cannot  avail  itself  of  the  act  of  1867  by  reason 
of  its  incapacity  to  make  the  affidavit  required  by  the  act. 
It  is  urged  by  counsel  that  this  act  confers  upon  one  party 
extraordinary  power  over  the  litigation,  enabling  it,  by  an 
ex  parte  oath  of  mere  belief  of  the  existence  of  a  fact,  which 
cannot  be  contradicted,  and  after  having  the  benefit  of  all 
tLe  'law's  delay'  in  the  state  court,  to  remove  the  suit  to 
another  court,  and  that  it  should  be  strictly  construed,  and 
Lence  that  it  should  be  held  to  apply  to  such  a  party  only  as 
is  capable  of  entertaining  and  expressing  a  belief,  and  that 
the  affidavit  can  in  no  case  be  made  by  any  other  than  the 
party  himself.  ,  There  is  a  difference  of  opinion  among  the 
members  of  the  court  upon  the  point;  and  upon  consulta- 
tion we  have  concluded,  as  probably  the  most  conducive  to 
the  interests  of  both  parties  in  facilitating  the  final  dispo- 
sition of  the  case,  to  sustain  the  objection,  and  hold  that  it 
was  not  removed."  {Cooke  v.  State  National  Bank  of  Boston, 
521SI.  Y.  114.) 

We  think  this  case  goes  too  far.  It  is  now  too  well  set- 
tled to  be  questioned,  that  a  corporation  is  a  citizen  of  the 
state  where  it  is  created,  and  it  certainly  can  be  a  **  citizen 
of  another  state  "  within  the  meaning  of  the  words  as  used 
in  the  act  of  1867.  If  it  is  a\;itizen  of  another  state,  by  pre- 
senting and  filing  the  necessary  papers,  it  would  certainly 
be  entitled  to  have  the  suit  removed.  True,  the  corpora- 
tion could  not,  in  person,  make  the  affidavit.  But,  suppose 
the  board  of  directors  at  a  regular  meeting  should  pass  a 
resolution  declaring  that  the  corporation  has  reason  to,  and 
does  believe  that,  from  prejudice  and  local  influence,  it  will 
not  be  able  to  obtain  justice  in  such  state  court,  and  author- 
izes its  j)resident,  or  some  other  person,  to  make  and  file 
an  affidavit  of  this  fact  in  said  court,  would  this  not  be  suf- 
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ficient  ?    We  think  it  would.     Whether  it  is  absolutely  nec- 
essary that  the  authority  of  the  corporation  should  be  given 
in  the  manner  here  indicated  need  not  be  determined  in  this 
suit.     The  objection  we  are  considering  is  based  upon  the 
ground  that  the  aflfidavit,  as  to  the  belief,  is  the  mere  opin- 
ion of  Charles  Crocker,  and  not  the  opinion  or  belief  of  the 
defendant,  and  our  conclusion  is  that  this  objection  is  well 
taken.     We  are  also  of  opinion  that  the  authority  from  the 
corporation  to  make  the  affidavit,  must,  in  some  manner, 
affirmatively  appear.    In  Mahone  v.  Manchester  and  Lawrence 
Bailroad  Corporation,  which  was  a  suit  brought  to  recover 
damages  for  an  injury  sustained  by  plaintiff  while  a  passen- 
ger in  the  cars  of  defendant,  the  corporation  moved  for  a 
transfer  of  the  cause  from  the  state  to  the  federal  court,  un- 
der  the  same  act  of  congress.     The  affidavit  was  by  the  act- 
ing and  assistant  superintendent  of   the    defendant,  and 
the  objection  here  presented  was  there  made  and  held  to  be 
good.     The  opinion  was.  by  a  full  bench.     Gray,  J.,  in  de- 
livering it,  after  referring  to  the  fact  that  the  act  had  been 
declared  constitutional,  and,  that  in  order  to  authorize  a 
removal,  the  requirements  of  the  act  must  be  strictly  and 
fully  complied  with,  said:  **  Among  the  conditions  which 
the  act  of  congress  imposed  upon  the  removal  of  the  case, 
are  that  '  such  citizen  of  another  state '  shall  file  a  petition 
for  the  purpose,  and  that  *  he  will  make  and  file  *  in  the 
state  court  *  an  affidavit  that  he  has  reason  to  and  does  be- 
lieve that,  from  prejudice  or  local  influence,  he  will  not  be 
able  to  obtain  justice  in  such  state  court.'    The  act  of  con- 
gress does  not,  like  our  statute  for  the  removal  of  actions 
from  the  superior  court  upon  application  of  the  defendant 
to  this  court  for  trial,  authorize  the  affidavit  to  be  made  by 
the  party  or  by  any  person  in  his  behalf.  *  *  *  Congress 
may  well  have  thought  it  not  too  great  a  security  agtiinsfc 
abuse  of  the  power  of  removal,  to  require  the  party's  own 
affidavit  to  a  fact  of  such  a  nature,  and  of  which  no  further 
proof  is  to  be  made  at  any  stage  of  the  proceedings.    What- 
ever maybe  the  reasons,  the  wotds  of  the  statute  are  ex- 
plicit, and  require  the  affidavit,  as  well  as  the  petition,  to 
be  the  act  of  the  party.    {Anon  1  Dillon,  298,  note;  Hcisch- 
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feld  V.  Clarke,  11  Exch.  712.)  When,  as  in  this  case,  the 
petitioner  for  removal  is  a  corporation,  the  petition  may 
doubtless  be  signed  and  the  affidavit  made  by  some  person 
authorized  to  represent  the  corporation.  But  the  authority 
of  any  person  assuming  to  represent  it  must  appear."  (Ill 
Mass.  75.) 

It  might  be  urged  that  inasmuch  as  no  officer  of  a  cor- 
poration, unless  specially  authorized,  has  power  to  bind 
the  corporation  except  in  the  discharge  of  his  ordinary 
duties,  and  inasmuch  as  it  is  no  part  of  the  ordinary  duties 
of  the  superintendent  of  a  railroad  to  represent  the, corpor- 
ation in  judicial  proceedings,  that  a  distinction  ought  to  be 
drawn  between  the  case  referred  to  and  the  one  under  con- 
sideration, where  the  affidavit  is  made  by  the  acting  presi- 
dent, who  is  at  the  head  of  the  corporation,  and  invested 
with  greater  power  than  any  other  officer.  This  question 
was  mooted  in  the  Massachusetts  case,  and  the  language  we 
have  quoted  from  the  opinion,  may  be  considered  as  mod- 
ified to  some  extent,  from  the  fact  that  it  appeared  from  the 
bill  of  exceptions  in  that  case  "that  Hildreth,  by  whom  the 
petition  for  removal  was  signed,  and  the  affidavit  in  sup- 
port thereof  made,  had  no  authority  except  what  was  inci- 
dent to  his  office  as  assistant  and  acting  superintendent  of 
the  defendants,''  and  for  this,  as  well  as  the  other  reasons 
given  in  the  opinion,  it  was  held,  **  that  the  petition  and 
affidavit  were  not  the  acts  of  the  cprporation."  But  from 
the  view  we  take  of  this  question  and  the  gist  of  the  objection 
made  and  authorities  cited,  this  distinction  as  to  the  ordinary 
duties  of  the  respective  officers  of  a  corporation  makes  no 
difference.  The  objection  is,  that  the  individual  belief 
of  an  officer  or  agent  of  a  corporation  does  not  answer  the 
positive  requirements  of  the  statute.  The  affidavit  must  be 
made  by  the  party  to  the  suit.  It  is  the  belief  of  the  **  citi- 
zen of  another  state,"  not  the  belief  of  such  citizen's  agent, 
that  deprives  the  state  court  of  its  jurisdiction.  As  the  affi- 
davit in  this  case  did  not  conform  to  the  requirements  of  the 
act  of  congress  the  court  did  not  err  in  proceeding  with  the 
trial  of  the  case. 

2.  At  the  trial  plaintiff  testified,  that  he  applied  to  the 
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ticket-agent  of  defendaDt  for  a  ticket  from  Elko  to  San 
"Francisco,  and  procured  from  the  agent  a  ticket  numbered 
1496,  paying  therefor  the  sum  of  forty  dollars  and  fifly 
cents.  There  is  some  controversy  as  to  what  transpired  at 
the  ticket-oflSce.  Mr.  Pixley,  the  agent,  testifies,  that  after 
the  money  had  been  paid,  and  at  plaintiff's  request,  he 
went  to  the  ticket  case  and  took  out  a  ticket,  and,  as  he 
stamped  it,  saw  by  the  number  that  plaintiff  had  got  his 
ticket;  that  he  laid  the  ticket  on  the  counter  not  intending 
to  deliver  it  to  plaintiff;  that  he  told  plaintiff  he  could  not 
deliver  to  him  another  ticket,  and  that  thereupon  the  plaint- 
iff took  the  ticket,  and  refused  to  return  it.  Plaintiff  denied 
having  more  than  one  ticket;  the  agent  contended  that  he 
had  given  him  a  ticket  numbered  1495,  and  that  he  had  no 
right  to  the  ticket  No.  1496.  The  ticket-agent,  prior  to  the 
departure  of  the  cars,  informed  the  conductor  of  the  train 
of  what  had  happened,  and  the  conductor  requested  the 
plaintiff  to  return  ticket  1496.  When  the  train  started,  the 
ticket-agent  undertook  to  prevent  the  plaintiff  from  getting 
on  the  cars,  and  told  him  he  could  not  ride  on  that  ticket. 
Plaintiff  threw  his  baggage  on  the  cars  and  got  on  the  train 
while  it  was  in  motion.  When  the  conductor  demanded  his 
ticket  he  gave  him  ticket  No.  1496.  Thereupon  the  con- 
ductor requested  him  to  get  off  the  cars,  stating  as  a  reason 
for  such  request,  that  plaintiff  had  not  paid  for  that  ticket. 
A  colloquy  occurred;  the  plaintiff,  as  he  testifies,  wishing 
to  explain  about  the  misunderstanding  Q,t  the  office,  and  the 
conductor  insisting  that  he  did  not  wish  to  listen  to  any  ex- 
planation. The  result  was,  that  plaintiff,  against  his  re- 
monstrance, was  forcibly  ejected  from  the  defendants'  cars 
by  the  conductor.  No  more  force  was  used  than  was  nec- 
essary to  accomplish  the  purpose.  Plaintiff  was  ejected  at 
a  point  on  the  road  distant  from  Elko  over  a  quarter  of  a 
mile.  After  plaintiff  was  ejected  he  again  got  on  the  cars 
for  the  purpose  of  getting  his  valise,  and,  as  he  states,  at 
this  time  the  train  was  running  so  fast  that  he  was  afraid 
to  get  off.  Plaintiff  asked  the  conductor  to  let  him  ride  to 
Carlin  (the  next  station  on  the  road),  and  stated  that  if  he' 
could  not  satisfy  him  that  they  had  no  right  to  put  him  off 
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the  cars,  he  would  get  oflf.  The  conductor  refused  to  let 
liim  ride  to  Carlin.  Neither  the  ticket  or  the  money  was 
returned  to  plaintiff.  Plaintiff,  on  account  of  his  expulsion 
from  the  cars,  was  delayed  one  day,  and  had  to  buy  another 
ticket,  paying  therefor  the  sum  of  forty  dollars  and  fifty 
cents.  There  was  some  testimony  tending  to  show  that  the 
conductor  was  angry,  and  that  the  conversation  between 
tbe  conductor  and  plaintiff  was  of  such  a  character  as  to 
attract  the  attention  of  the  passengers  on  the  cars. 

Ifc  is  admitted  by  counsel  for  appellant  that  the  act  of  the 
conductor  in  ejecting  plaintiff  from  the  cars  was  within  the 
scope  of  his  authority,  in  the  prosecution  of  the  business 
entrusted  to  him  by  defendant,  and  that  if  the  act  was  un- 
warranted and  unlawful,  the  defendant  was  liable  in  dam- 
ages therefor,  notwithstanding  the  fact  that  the  conductor 
acted  in  good  faith,  in  the  honest  belief  that  the  plaintiff 
liad  no  right  to  a  passage  upon  ticket  No.  1496.  But  it  is 
argued  that  the  corporation  is  not  responsible  for  the  wan- 
ton or  malicious  acts  of  its  servants;  that  in  such  cases  the 
corporation  cannot  be  held  liable  in  exemplary  or  punitive 
damages,  and  that  the  court  therefore  erred  in  submitting 
this  question  to  the  jury  in  the  following  instructions: 
"First.  The  jury  are  instructed  that  a  corporation  is  liable 
to  exemplary  damages  for  such  acts,  done  by  its  agents  or 
servants,  acting  within  the  scope  of  their  employment,  as 
would  if  done  by  an  individual  acting  for  himself,  render 
liim  liable  for  such  damages." 

** Second.  The  jury  are  instructed  that  for  acts  done  by 
the  agents  of  a  corporation,  either  in  contractit  or  delicto,  in 
the  course  of  its  business  and  of  their  employment,  the  cor- 
poration is  responsible  as  an  individual  is  responsible  in 
similar  circumstances." 

**  Fifth.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  did  purchase,  pay  for,  and  receive  from  defendant, 
at  Eiko,  a  first-class  passenger  ticket,  issued  by  defendant 
as  a  permit  to  the  owner  to  ride  upon  its  passenger  cars 
from  Elko  to  San  Francisco;  and  that  defendant  took  from 
plaintiff  said  ticket  whilst  plaintiff  was  on  said  cars  as  a  pas- 
senger, en  route  to   San  Francisco,  and    forcibly  ejected 
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plaintiff  from  its  said  cars;  and  that  such  acts  of  defendant 
were  done  wantonly  or  maliciously,  or  with  a  reckless  dis- 
regard of  the  rights  of  plaintiff,  then  the  plaintiff  is  entitled 
to  recover  exemplary  damages." 

While  there  is  some  conflict  in  the  decided  cases,  we  are 
of  opinion  that  the  weight  of  reason  and  authority  is  deci- 
dedly in  favor  of  the  rule  that  a  corporation  is  liable  for  the 
wanton  and  malicious  acts  of  its  agents.  If  the  agent  or 
servant  of  a  corporation  assaults  a  stranger,  the  corporation 
is  not  in  any  way  liable;  but  the  rule  is  different  where  tbe 
assault  is  made  upon  a  passenger  of  the  corporation.  It  is 
the  duty  of  every  railroad  corporation  to  carry  its  passengers 
safely,  and  to  treat  them  respectfully.  They  should  protect 
their  passengers  from  violence  and  insult,  and  are  bound  to 
use  such  reasonable '  precautions  as  human  judgment  and 
ordinary  foresight  are  capable  of,  in  order  to  make  the 
journey  safe  and  comfortable.  In  the  language  of  the  au- 
thorities they  are  bound  to  protect  their  passengers  not 
only  against  the  violence  and  insults  of  strangers  and  co- 
passengers,  but  a  fortiori,  against  the  violence  and  insults 
of  their  own  conductors,  agents  and  servants,  and  if  this 
duty  is  not  performed,  they  should,  of  course,  be  held  re- 
sponsible. In  Angell  &  Ames  on  Corporations,  the  authors 
say:  " A  distinction  exists  as  to  the  liability  of  a  corpora- 
tion for  the  willful  tort  of  its  servant  towards  one  to  whom 
the  corporation  owes  no  duty,  except  such  as  each  citizen 
owes  to  every  other,  and  that  towards  one  who  has  entered 
into  some  peculiar  contract  with  the  corporation,  by  which 
this  duty  is  increased.  Thus  it  has  been  held  that  a  rail- 
I'oad  corporation  is  liable  for  the  willful  tort  of  its  servants 
whereby  a  passenger  on  the  train  is  injured."   (Sec.  388.) 

Mr.  Bedfield,  in  reviewing  the  decision  of  the  court  in 
JIagan  v.  Providence  awl  Worcester  Railroad  Co,,  3  Khode 
Island,  88,  wherein  the  court  had  declared  that  the  coi'pora- 
tion  could  not  be  held  liable  for  the  wanton  and  malicious 
acts  of  its  agents  unless  it  participated  in  the  wrongful  act 
of  its  agent  or  expressly  or  impliedly  authorized,  or  ap- 
proved it,  said:  **But  upon  principle,  it  would  seem  that  if 
the  agent  was  so  situated  as  to  represent  the  company  ia 
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the  particular  transaction,  and  for  the  time,  they  should  be 
liable  to  the  same  rule  of  damages  as  the  agent,  although 
the  form  of  action  may  be  different.  If  the  act  is  that  of  the 
company,  they  should  be  held  responsible  for  all  its  con- 
sequences, and  there  seems  quite  as  much  necessity  for 
holding  the  company  liable  to  exemplary  damages  as  their 
agents.  It  is  difficult  to  perceive  why  a  passenger,  who 
suffers  indignity  and  insult  from  an  inexperienced  or  incom- 
petent conductor  of  a  train,  should  be  compelled  to  show 
the  actual  ratification  of  the  act  of  the  conductor,  in  order 
to  subject  the  company  to  exemplary  damages,  if  the  trans- 
action was  really  of  a  character  to  demand  such  damages, 
and  the  company  are  liable  at  all."  (Red.  on  Railways, 
Vol.  2,  sec.  187,  note.)  The  authorities  make  the  test  of 
the  liability  of  the  corporation,  not  the  intention  of  th(3  ser- 
vant, but  the  fact  that  the  injurious  acts  were  done  by  the 
servant  while  engaged  in  the  business  of  the  corporation, 
and  within  the  scope  of  his  duty  as  a  servant.  When  the 
servant  acts  within  the  scope  of  his  employment  and  is  en- 
gaged in  the  business  of  the  corporation,  in  other  words, 
doing  what  he  is  employed  to  do,  and  violates  the  rights  of 
a  passenger,  there  is  no  valid  reason  why  the  corporation 
should  not  be  held  responsible  for  his  acts  simply  because 
such  servant  acted  willfully,  wantonly  or  maliciously  in  the 
commission  of  the  act. 

In  Goddard  v.  The  Grand  Timiik  Railioay  of  Canctda,  the 
court  review  at  length  the  authorities,  and  in  concluding 
upon  this  point,  say:  **The  law  requires  the  common  car- 
rier of  passengers  to  exercise  the  highest  degree  of  care  that 
human  judgment  and  foresight  are  capable  of,  to  make  his 
passenger's  jouraey  safe.  Whoever  engages  in  the  business, 
impliedly  promises  that  his  passenger  shall  have  this  de- 
gree of  care.  In  other  words,  the  carrier  is  conclusively 
presumed  to  have  promised  to  do  what,  under  the  circum- 
stances, the  law  requires  him  to  do.  ^  *  *  If  the  pas- 
senger does  not  have  such  care,  but  on  the  contrary  is  un- 
lawfully assaulted  and  insulted  by  one  of  the  very  persons 
to  whom  his  conveyance  is  intrusted,  the  carrier's  implied 
promise  is  broken,  and  his  legal  duty  is  left  unperformed. 
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and  lie  is  necessarily  responsible  to  the  passenger  for  the 
damages  he  thereby  sustains.  The  passenger's  remedy  may 
be  either  in  assumpsit  or  tort,  at  his  election.  In  the  one 
case,  he  relies  upon  a  breach  of  the  carrier's  common  law 
duty  in  support  of  his  action;  in  the  other,  upon  a  breach 
of  his  implied  promise.  The  form  of  the  action  is  important 
only  upon  the  question  of  damages.  In  actions  of  assump- 
sit the  damages  are  generally  limited  to  compensation.  In 
actions  of  tort  the  jury  are  allowed  greater  latitude,  and, 
in  proper  cases,  may  give  exemplary  damages."  (57  Maine, 
217.)  The  court  then  cited  numerous  authorities  to  show 
that  the  doctrine  of  exemplary  damages  is  sanctioned  by 
the  rules  of  the  common  law;  that  its  existence  as  a  funda- 
mental rule  of  the  law,  has  been  recognized  in  England  for 
more  than  a  century,  and  that  in  this  country,  notwithstand- 
ing an  early  and  vigorous  opposition,  it  has  steadily  pro- 
gressed, and  that  the  decisions  of  the  courts  are  now  nearly 
upanimous  in  its  favor. 

The  following  authorities  sustain  the  proposition  that  a 
corporation  is  liable  for  the  willful,  wanton  and  malicious 
acts  of  its  agents,  while  acting  in  the  course  of  its  business 
and  of  their  employment,  although  the  act  was  not  directly 
nor  impliedly  authorized  nor  ratified  by  the  corporation; 
and,  where  the  question  is  considered  that  the  corporation 
in  such  cases  is  liable  in  exemplary  damages.  (Moore  v. 
FUchburg  Railroad  Corporation^  4  Gray  465;  Philadelphia 
and  Reading  Railroad  Company  v.  Derby,  14  How.  468;  The 
Pennsylvania  Railroad  Company  v.  VandiveTy  42  Penn.  Stat. 
365;  Weed  v.  The  Panama  Railroad  Company,  17  N.  Y.  362; 
Dalton  V.  Beers,  38  Conn.  529;  Hopldns  v.  The  Atlanlie  a^id 
Saint  Lawrence  Railroad,  36  N.  H.  9;  The  Baltimoi^e  and 
Ohio  Railroad  Company  v.  Blocher,  27  Md.  277;  Pittsburg, 
Fort  Wayne  and  Chicago  Railroad  Company  v.  Slusser,  19 
Ohio  Stat.  157;  Atlantic  and  Great  Westeim  Raibvay  Com-- 
pany  v.  Dunn,  19  Id.  162;  Ihe  Philadelphia,  Wilmington 
and  Baltimore  Railroad  Company  v.  Quigley,  21  How.  202; 
Storey  on  Agency,  sec.  452;  Hanson  v.  European  and  Xorth 
American  Railway  Company,  62  Maine,  84;  T/ie  New  Orleans, 
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Jackson  and  Great  Northern  Railroad  Company  v.  Hurst,  36 
Miss.  660.) 

But  wliile  this  rule  is,  io  our  judgment,  correct,  we  find 
quite  a  diversity  of  opinion  as  to  what  is  really  meant  by 
the  term  ** exemplary  damages."  Mr.  Sedgwick,  after  dis- 
cussing the  question  of  compensatory  damages,  says : 
"Thus  far  we  have  been  speaking  of  the  great  class  of 
cases  where  no  question  of  fraud,  malice,  gross  negligence, 
or  oppression,  intervenes.  Where  either  of  these  elements 
mingle  in  the  controversy,  the  law,  instead  of  adhering  to 
the  system,  or  even  the  language  of  compensation,  adopts  a 
wholly  different  rule.  It  permits  the  jury  to  give  what  it 
terms  punitory,  vindictive,  or  exemplary  damages;  in  other 
words,  blends  together  the  interest  of  society  and  of  the 
aggrieved  individual,  and  gives  damages  not  only  to  recom- 
pense the  sufferer,  but  to  punish  the  offender.  This  rule 
*  ^  *  seems  settled  in  England,  and  in  the  general 
jurisprudence  of  this  country."  (Sedgwick  on  Damages, 
ch.  I,  mar.  p.  38;  ch.  XVIII,  464,  et  seq.)  In  many  of  the 
authorities  cited  in  support  of  this  view,  it  is  stated  that 
exemplary  or  punitive  damages  can  only  be  given  where,  in 
the  character  of  actions  like  the  one  nnder  consideration, 
the  injury  to  the  passenger  is  the  result  of  the  wanton  or 
malicious  acts  of  the  agents  of  the  corporation  committed 
in  reckless  or  willful  disregard  of  the  rights  of  the  injured 
party.  In  the  language  of  these  authorities  it  is  only  in 
the  extreme  cases,  where  the  law  blends  the  interests  of  the 
party  injured  with  the  interests  of  the  public,  that  the  jury 
are  permitted  to  give  such  damages,  not  only  to  compensate 
the  injured  party,  but  also  to  punish  the  defendant  in  order 
that  it  may  serve  as  a  warning  and  example  to  others. 

Mr.  Greenleaf  takes  an  entirely  different  view  of  this 
question.  ** Damages,"  says  this  author,  *' are  given  as  a 
compensation,  recompense,  or  satisfaction,  to  the  plaintiff, 
for  an  injury  actually  received  by  him  from  the  defendant. 
They  should  be  precisely  commensurate  with  the  injury; 
neither  more  nor  less;  and  this  whether  it  be  to  his  person 
or  estate.'^  (Vol.  II,  Greenleaf  on  Ev.,  sec.  253,  and  au- 
thorities there  cited,  and  reviewed  in  a  note  to  this  section.) 
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In  Fay  v.  Parlcei*  (53  N.  H.  342),  the  supreme  court  adopt 
the  views  expressed  by  Mr.  Greeuleaf,  and  in  a  very  elab- 
orate and  able  review  of  the  authorities,  both  in  England 
and  in  the  United  States,  argue  that  upon  principle  it  is 
established  that  the  plaintiflf  in  any  civil  action  founded 
upon  a  tort,  punishable  by  the  criminal  law,  cannot  recover 
exemplary,  punitive,  or  vindictive  damages  in  order  to  pun- 
ish the  defendant.  But  that  in  such  actions  the  plaintiff  is 
entitled  to  recover  an  amount  of  damages  equal  to  the  full 
compensation  of  the  plaintiff  for  the  injuries  sustained  by 
him.  That  damages  mean  loss,  and  that  the  plaintiff  can 
only  recover  the  thing  taken  away;  that  **  the  loss,  damage, 
or  thing  taken  away  cannot  be  supplied  or  restored  by  the 
vindictive  punishment  of  him  who  has  occasioned  the  loss 
or  damage." 

Foster,  J.,  in  delivering  the  opinion  of  the  court,  shows 
that  in  many  of  the  decided  cases  the  words  exemplary,  vin- 
dictive, and  punitive  or  punitory  (all  meaning  the  same 
thing),  have  been  used  indiscriminately  in  cases  where  the 
injuries  inflicted  were  such  as  to  call  for  damages  of  a  com- 
pensatoiy  character  purely,  but  aggravated  by  the  peculiar 
circumstances  of  the  parties  and  the  occasion,  and  he  in- 
sists that  these  terms  only  mean  that  the  jury  can  consider 
the  aggravation  in  fully  compensating  plaintiff  for  his  loss 
and  iujury,  and  not  as  a  punishment  for  defendant;  that 
these  terms  mean  compensatory  damages  —  nothing  more 
or  less,  and  have  reference  only  to  such  damages  as  are  thus 
spoken  of  by  Greeuleaf:  '*It  is  frequently  said,  that  in  ac- 
tions ex  delicto,   evidence  is   admissible  in  aggravation  or 
in  mitigation,  of  damages.     But  this,  it  is  conceived,  means 
nothing  more  than  that  evidence  is  admissible  of  facts  and 
circumstances  which  go  in  aggravation  or  in  mitigation  of 
the  injuii/  itself.     The  circumstances,  thus  proved,  ought  to 
be  those  only  which  belong  to  the  act  complained  of.     The 
plaintiff  is  not  justly  entitled  to  receive  compensation  be- 
yond the  extent  of  his  injury,  nor  ought  the  defendant  to 
pay  to  the  plaintiff  more  than  the  plaintiff  is  entitled  to 
receive."  (2  Greenl.  Ev.,  sec.  260.)     Without  any  further 
reference  to  the  respective  views  of  these  distinguished  au- 


Oct.  1876.]        QuiGLEY  V.  C.  p.  R.  E.  Co.  367 

Opinion  of  the  Court — Hawley,  C.  J. 

tliors,  we  think  it  must  be  admitted  that  judges  have  very 
often,  in  giving  instructions,  or  in  writing  opinions,  used 
the  terms  exemplary,  punitive,  vindictive,  and  compensa- 
tory damages  in  such  a  manner  as  to  confuse,  rather  than 
to  enlighten,  the  profession  upon  the  subject;  and  it  is  not, 
perhaps,  an  easy  task  to  lay  down  definite  rules  by  which 
juries  are  to  be  guided  in  all  cases.  It  should,  however, 
be  the  duty  of  nisi  prius  courts,  as  far  as  possible,  to  pre- 
vent the  jury  from  acting  upon  improper  theories  as  to  what 
should  be  regarded  by  them  in  estimating  the  elements 
which  go  to  make  up  the  quantum  of  damages  which  plaintiff 
is  entitled  to  recover.  We  are  of  opinion  that  the  facts  of 
this  case  did  not  warrant  the  jury  in  assessing  damages  as 
a  punishment  of  defendant,  independent  of  the  question  of 
full  compensation,  and  it  does  not  appear  from  the  instruc- 
tions given  that  they  were  expressly  authorized  so  to  do. 
Whether  such  damages  can  be  assessed  in  any  case  of  tort 
to  the  person  is  a  question  of  great  importance,  which  ought 
to  be  decided  by,  or  at  least  siibmitted  to,  a  full  bench, 
and  as  the  decision  of  this  question  is  not  necessarily  in- 
volved in  the  decision  of  this  case,  it  need  not  be,  and  is 
not,  here  determined. 

We  have,  in  another  part  of  this  opinion,  considered  the 
rights  of  tlie  plaintiff  as  a  passenger  upon  the  cars,  and  the 
duties  of  defendant  as  a  common  carrier.  It  is,  undoubtedly, 
true  that  if  the  plaintiff  paid  for  and  received  ticket  No. 
1495,  and  afterwards  received  ticket  No.  1496  without  pay- 
ing any  consideration  therefor,  then,  in  tbe  language  of  ono 
of  defendant's  instructions  as  given  by  the  court,  "he  had 
no  right  to  ride  thereon;  and  unless  he  produced  the  first- 
mentioned  ticket,  or  paid  his  fare  to  the  conductor,  the  con- 
ductor was  justified  in  ejecting  him  from  the  car,  and  was 
authorized  to  use  such  force  as  necessary  for  that  purpose." 

But  in  ejecting  plaintiff  from  the  cars,  without  knowing 
whether  he  had  paid  for  the  ticket  No.  1496,  the  defendant 
acted  at  its  peril.  If  the  facts  were,  as  the  jury  afterwards 
found,  that  plaintiff  had  paid  for  a  ticket  and  only  received 
ticket  No.  1496,  then  he  had  the  unquestioned  right  to  ride  on 
the  cars  without  molestation  from  any  one.    It  was  the  duty 
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of  defendant's  agents  to  ascertain  the  facts  before  tbey  took 
the  responsibility  of  ejecting  plaintiff  from  the  cars.  Their 
negligence  in  this  respect  cannot  be  pleaded  or  nrged  as  a 
defense;  nor  considered  in  mitigation  of  damages.  The  risk 
was  with  defendant,  and  if  it  afterwards  turned  out  that  it 
acted  upon  an  erroneous  impression  as  to  the  facts,  then, 
no  matter  how  much  its  agent  was  mistaken,  nor  how  hon- 
estly he  may  have  believed  that  plaintiff  had  not  paid  for 
his  ticket,  or  how  little  force  was  used  in  ejecting  the 
plaintiff,  the  act  was  nevertheless  unlawful  and  wrong,  and 
for  any  injury  which  the  plaintiff  received  on  account  of 
such  expulsion  he  is  entitled  to  full  compensation  in  dam- 
ages. If  the  conductor  had  used  more  force  than  was  neces- 
sary to  eject  the  plaintiff,  or  had  used  vile  epithets  toward 
him,  then  such  conduct  upon  his  part  should  be  considered 
by  the  jury  in  aggravation  of  the  damages.  But  if  the  act 
of  ejection  was  unwarranted  by  the  facts,  then,  although  the 
conductor  may  have  acted  with  the  true  courtesy  and  po- 
liteness of  a  Chesterfield,  using  no  more  force  than  was 
necessary  to  accomplish  his  purpose,  the  defendant,  if 
plaintiff  was  wholly  without  fault,  would  be  legally  respon- 
sible for  all  the  injuries  necessarily  resulting  to  plaintiff  on 
account  of  the  unlawful  act  of  the  conductor. 

3.  This  view  of  the  case  brings  us  to  the  consideration  of 
the  question  whether  the  court  erred  in  refusing  to  give  the 
several  instructions  asked  by  defendant's  counsel,  which 
tended  to  limit  the  amount  of  damages  that  plaintiff  was  en- 
titled to  recover,  to  the  price  of  another  ticket,  and  com- 
pensation for  one  day's  loss  of  time.  These  instructions 
were  to  the  effect,  that  if  the  jury  believed,  from  the  evi- 
dence, that  the  plaintiff  purchased  and  i^aid  for  ticket  No. 
1496;  but  that  the  agent  and  conductor  honestly  believed, 
and  had  good  reason  to  believe  that  he  had  not  paid  for 
said  ticket,  and  that  the  defendant's  agent  used  no  more 
force  than  was  necessary  in  ejecting  plaintiff  from  the  cars, 
and  did  not  make  any  unnecessary  disturbance  to  attract 
the  attention  of  the  passengers  in  so  doing,  **then,"  as 
stated  in  the  second  instruction,  "the  plaintiff  *  *  *  is 
only  entitled  to  recover  such  damages  as  ho  may  have  bus- 
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tained  by  reason  of  said  ejectment.^'    Again,  in  the  sixth 
instruction  it  is  claimed  that  **the  measure  of  damages 
would  be  the  cost  of  the  plaintiff's  ticket  and  his  necessary 
expenses  while  he  was  detained  at  Elko,  with  the  lawful  in- 
terest upon  both  amounts,  and  the  value  of  his  time  while 
lie  was  so  detained."    And  in  the  third:  '*The  jury  are  in- 
structed that  mental  anguish  or  pain  of  mind  cannot  be  con- 
sidered as  a  distinct  element  of  damage.     Pain  of  mind  or 
mental  ainguish  as  an  element  of  damages  can  only  be  con- 
sidered in  connection  with  bodily  suffering,  and  Avhen  there 
lias  been  none  of  the  latter,  the  jury  should  not  consider 
the  former."    The  defendant,  in  support  of  these  instruc- 
tions, principally  relies  upon  the  case  of  Johnson  v.  IVells, 
Fargo  dc  Co.  (6  Nev.  224),  and  if  this  opinion,  in  so  far  as 
it  declares  that  pain  of  mind  or  injury  to  plaintiff's  feelings 
cannot  be  considered  * '  aside  and  distinct  from  bodily  suf- 
fering," is  correct,  and  is  applicable  to  a  case  like  the  one 
under  consideration,  the  instructions  ought  to  have  been 
given. 

In  Johnson  v.  WellSy  Fargo  &  Co.^  the  plaintiff  was  a  pas- 
senger upon  defendant's  stage-coach,  and  received  bodily, 
iojuries  by  the  upsetting  of  the  coach,  through  the  negli- 
gence of  the  defendant.  The  instruction  which  was  there 
given  authorized  the  jury  in  estimating  the  damages  to  take 
into  consideration  **the  bodily  suffering  of  the  plaintiff,  his 
pain  of  mind,"  etc.,  etc.  The  objections  were  to  the  words 
"his  j)ain  of  mind,"  and  a  majority  of  the  court  held  that 
the  plaintiff  Avas  not  entitled  to  any  damrfges  for  ''his  pain 
of  mind,  aside  and  distinct  from  his  bodily  suffering." 

A  careful  examination  of  all  the  authorities  cited  and  re- 
viewed in  Johnson  v.  Wells^  Forgo  &  Co,,  and  of  the  subse- 
quent cases  of  Pennsylvania  and  Ohio  Canal  Co.  v.  Graham, 
63  Penn.  St.  290;  Smith  v.  Ilolcomb,  99  Mass.  552;  Holyolce 
V.  Grand  Trunk  Railway,  48  N.  H.  541;  Matlieson  v.  Neio 
York  Central  R.  Co.,  62  Barb.  364;  Smith  v.  Overly,  30  Geo. 
241;  Coxy.  Vanderkleed,  21  Ind.  164;  Gould  \.  Christian  son, 
B.  &.  H.  507;  Cooper  v.  Mullins,  30  Geo.  152,  and  Fay\. 
Parker,  supra,  wdiich  bear  more  or  less  upon  the  jioint  de- 
cided, has  convinced  me  that  the  instruction  in  Johnson  v. 

Vol.  XI.— 24. 
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Wells,  Fargo  &  Co.;  in  the  particulars  referred  to,  was  cor- 
rect. But  whatever  the  diflferences  of  opinion  may  be  in 
actions  like  that  of  Johnson  v.  JFeZfe,  Fargo  &  Co,,  there 
ought  not,  in  my  judgment,  to  be  any  controversy  that  in  a 
case  like  the  present,  the  measure  of  damages  in  the  instruc- 
tions under  review  is  not  properly  stated. 

It  is  a  well  settled  principle  of  law,  recognized  by  all  of 
the  authorities,  that  if  the  plaintiff  is  bodily  injured  by  the 
wrongful  act  of  the  defendant,  he  would  be  entitled  to  com- 
pensation for  such  an  injury.  The  theory  upon  which  such 
compensation  is  allowed  being  that  the  injured  party,  him- 
self without  wrong,  is  entitled  to  compensation  for  all  the 
injuries  naturally  and  necessarily  resulting  from  the  wrong- 
ful act  of  the  party  who  caused  the  injury.  In  such  cases 
the  jury  are  authorized  to  give  such  damages  as  will  make 
the  injured  party  whole  for  all  the  injuries  resulting  directly 
from  the  wrongful  and  unlawful  act,  without  any  regard  to 
the  motives  that  may  have  induced  the  commission  of  the 
act.  This  rule  is  certainly  founded  upon  the  plainest  prin- 
ciples of  natural  justice,  for,  even,  as  between  innocent  par- 
ties if  an  injury  has  occurred  and  damages  been  sustained, 
he  that  caused  the  injury  must  bear  its  consequences.  If 
it  be  true  that  an  injured  party  may  be  indemnified  against 
the  physical  sufi^ering,  why  not  against  mental  sujffering  as 
well?  The  humiliation  and  mortification  of  being  publicly, 
as  well  as  forcibly,  ejected  from  the  cars  upon  which  plaint- 
iflf,  if  he  had  paid  his  fare,  and  otherwise  properly  con- 
ducted himself,  hftd  a  right  to  ride,  is  as  much  an  injury  to 
his  person  as  if  he  had  received  bruises  upon  his  body  and 
suffered  physical  pain.  Take  for  instance  a  case  of  assault 
and  battery  committed  on  the  person  bypullingplaintiff'snose 
or  spitting  in  his  face,  the  object  being  solely  to  degrade  him. 
"What  is  the  actual  injury?  Is  it  the  bodily  suffering?  Cer- 
tainly not.  That  amounts  to  nothing  compared  to  the  injury  to 
his  feelings,  to  his  honor,  his  pride,  and  his  social  position. 
In  such  a  case,  would  any  one  question  for  a  moment  the 
right  of  a  jury  to  give  liberal  damages  to  compensate  plaint- 
iff for  the  actual  injury  received.  The  principle  is  the  same 
when  applied  to  the  case  under  consideration.     The  differ- 
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ence  is  only  in  degree.  The  principle  applies  with  equal 
force  to  all  cases,  the  rule  being  that  plaintiff  is  entitled  to 
receive  such  damages  as  will  fully  compensate  him  for  the 
actual  injury  inflicted,  whether  it  be  to  his  body  or  his 
mind,  to  his  business  or  loss  of  time,  as  well  as  the  actual 
expenses  necessarily  incurred  in  consequence  of  the  unlaw- 
ful, wrongful  or  negligent  act  of  the  party. 

In  Hamilton  v.  ITiird  Avenue  Railroad  Company,  a  case 
almost  identical  to  the  one  under  consideration,  the  injury 
complained  of  being  the  forcible  ejection  of  the  plaintiff 
from  a  car  of  the  defendant  by  the  conductor  for  his  refusal 
to  pay  the  fare  demanded  from  him,  the  plaintiff  claiming 
that  he  was  not  liable  for  the  fare  because  he  had  taken  pas- 
sage upon  another  car  of  the  defendant  and  paid  the  entire 
fare  which  entitled  him  to  a  through  passage  to  the  city 
hall,  from  which  at  an  intermediate  point  he  was  transferred 
to  the  one  in  question.  No  unnecessary  force  was  used  in 
ejecting  the  plaintiff,  and  he  sustained  no  material  injury 
therefrom.  The  conductor  acted  in  good  faith,  honestly 
believing  that  the  plaintiff  had  no  right  to  a  passage  unless 
he  paid  the  fare  demanded  from  him.  Upon  this.state  of  facts 
the  court  say:  **It  follows  that  if  the  plaintiff  was  entitled 
to  a  passage  on  the  car  in  question  without  the  payment  of 
any  additional  fare  his  ejection  therefrom  was  unlawful,  and 
gave  him  the  right  to  recover  from  the  defendant  the  dam- 
ages thereby  sustained  irrespective  of  the  motives  of  the 
conductor  in  putting  him  off.  This  right  would  not  be  im- 
paired by  showing  that  the  conductor  acted  in  good  faith 
in  the  honest  belief  that  the  plaintiff  had  no  such  right,  and 
that  be  was  acting  in  the  strict  performance  of  his  duty  to 
the  defendant.  The  act,  nevertheless,  was  unlawful,  and 
being  so,  the  plaintiff  had  a  right  to  compensatory  damages 
therefor.  These  included  not  only  compensation  for  the 
loss  of  time  and  the  amount  the  plaintiff  Avas  obliged  to  pay 
for  passage  upon  another  car,  but  in  addition  thereto  the 
injury  done  to  his  feelings  might  be  taken  into  considera- 
tion by  the  jury  and  a  suitable  recompense  given  therefor." 
(53  N.  T.  28.) 

In  Smith  v.  Pittsburgh,  Fort  Wayne  &  Chicago  Baibvay 
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Company,  supra,  similar  to  the  case  above  cited,  the  ma- 
jority of  the  court  were  of  opinion,  "that  injuries  to  the 
person,  whether  they  consist  of  mental  or  physical  pain,  as 
well  as  loss  of  time  or  property,  which  naturally  and  neces- 
sarily result  from  the  wrongful  and  deliberate  act  of  the 
defendant,  are  proper  subjects  for  the  consideration  of  the 
jury  in  their  estimate  of  compensatory  damages."  Mcllvaine, 
J.,  in  delivering  the  opinion  of  the  court,  after  stating  that 
bodily  pain,  caused  by  an  act  of  trespass  on  the  person, 
constituted  a  legitimate  ground  for  compensatory  damages, 
said:  **And  why  should  not  mental  suflferiug  as  well?  Is  it 
more  endurable  than  physical  suffering?  Is  it  a  less  prob- 
able consequence  of  a  trespass  against  the  person  of 
another?  Is  the  mind  an  object  of  less  concern  in  the  judg- 
ment of  the  law  than  the  body?  Is  it  any  less  a  part  of  the 
person?  Is  compensation  in  money  for  mental  suffering 
more  difficult  to  estimate  than  for  physical  pain?  I  can  find 
no  good  reason  for  affirming  any  of  these  distinctions. 
Conceding,  therefore,  that  the  case  made  against  the  de- 
fendant would  not  have  justified  a  verdict  for  damages 
beyond  the  rule  of  compensation,  *  *  *  a  majority  of 
the  court  are  of  opinion  that  there  was  no  error  in  this 
charge,  to  wit:  that  in  estimating  the  damages  'sustained' 
by  the  plaintiff  in  the  premises,  *  the  injury  to  the  feelings 
caused  by  a  public  expulsion  from  the  cars,^  was  a  proper 
subject  for  the  consideration  of  the  jury." 

4.  Upon  a  careful  consideration  of  the  testimony  in  this 
case,  it  is  evident  that  the  amount  of  the  verdict  could  only 
be  sustained,  if  at  all,  upon  the  theory  that  the  jury  had  a 
right  not  only  to  assess  damages  in  full  compensation  for 
the  injury  which  plaintiff  actually  received;  but  in  addition 
to  award  further  damages  solely  as  a  punishment  to  defend- 
ant, that  might  serve  as  a  warning  and  example  for  the  pro- 
tection of  the  public.  This  was  clearly  erroneous,  and 
even  for  argument  sake  admitting  that  such  damages  were 
allowable,  the  amount  of  the  verdict  is  so  excessive  as  to 
indicate  passion  and  prejudice  upon  the  part  of  the  juiy. 
The  jury  are  and  ought  to  be  allowed  great  latitude  in 
assessing  damages  in  actions  of  this  character.    They  should 
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award  liberal  damages  in  full  compensation  for  the  injuries 
plaintiff  received.  If  the  amount  of  the  verdict  in  this 
case  was  not  so  great  as  to  clearly  indicate  passion  and 
prejudice  upon  the  part  of  the  jury,  we  should  not 
disturb  it;  but  it  is  not  the  province  of  courts  to  en- 
force the  arbitrary  edicts  of  juries,  when  it  is  apparent  that 
their  verdicts  have  been  influenced  by  their  passions  and 
prejudices  rather  than  by  the  law  and  the  facts. 

Upon  the  ground  that  the  damages  are  excessive,  the 
judgment  must  be  reversed  and  cause  remanded  for  a  new 
trial. 

Beatty,  J.,  concurring: 

I  concur  in  the  conclusion  of  the  Chief  Justice  that  the 
judgment  in  this  case  must  be  reversed  upon  the  ground 
that  excessive  damages  were  awarded.  But  as  my  conclu- 
sion depends  upon  reasons  which  are,  to  some  extent,  dif- 
ferent from  those  which  he  has  set  forth  in  his  opinion,  I 
Lave  thought  proper  to  state,  very  briefly,  my  own  views  of 
the  case. 

Upon  the  first  point  discussed,  I  concur  in  the  opinion 
that  the  motion  to  transfer  the  cause  to  the  United  States 
court  was  not  supported  by  a  sufiicient  affidavit,  and  that  it 
was  properly  overruled  for  that  reason.  I  doubt,  however, 
if  the  course  suggested  as  the  proper  one  to  have  been  pur- 
sued would  have  brought  the  corporation  defendant  within 
the  terms  of  the  act  of  congress  upon  which  it  relied.  That 
a  corporation  may,  in  some  manner,  avail  itself  of  the  pro- 
visions of  that  law  has  been  assumed,  without  being  ex- 
pressly decided,  by  the  supreme  court  of  the  United  States 
(19  Wall.  214),  and  that  case  is  probably  binding  authority 
on  the  state  courts.  But  how  a  corporation  can  comply 
with  the  conditions  of  the  law  is  something  that  has  never 
been  pointed  out  to  my  satisfaction.  If  I  believed,  as  was 
held  in  the  case  just  referred  to,  that  the  law,  being  of  a 
remedial  nature,  ought  to  be  liberally  construed,  I  could  see 
how,  by  the  aid  of  a  very  liberal  construction,  its  benefits 
might  be  extended  to  a  corporation.  But  I  think  the 
opinion  generally  expressed  by  the  state  courts,  that  its  op- 


374  QuiGLET  V.  C.  p.  K.  E.  Co.  [Sup.  Ct. 

Opinion  of  Beatty,  J.,  concurring. 

eration  should  not  be  aided  by  construction,  is  the  correct 
one.  On  its  face  the  law  is  manifestly  unjust  in  its  pro- 
visions, and  gratuitously  unjust.  Judging  by  my  own  ex- 
perience, I  venture  to  say  that  if  the  suffrages  of  the  nisi 
prius  judges  in  the  different  states  could  be  collected,  they 
would  declare,  with  few  dissenting  voices,  that  the  opera- 
tion of  the  law  is  odiously  unfair  and  oppressive.  If  such 
is  the  case,  as  I  believe  it  to  be,  the  law  certainly  deserves 
no  favor  from  a  court  of  justice,  and  so  far  from  extending 
its  operation  by  construction,  it  should  be  restricted  within 
the  narrowest  possible  limits.  So  restricted,  it  does  not 
apply  to  corporations.  It  is  true  there  is  no  good  reason 
why,  if  an  unfair  advantage  was  to  be  given  to  a  class  of 
litigants,  it  should  not  have  been  given  to  corporations  as 
well  as  to  natural  persons.  But,  on  the  other  hand,  it  is  at 
least  equally  true  that  if  the  terms  upon  which  that  unfair 
advantage  can  alone  be  enjoyed  are  such  that  a  corpora- 
tion cannot  comply  with  them,  no  court  of  justice  is  called 
upon  to  stretch  the  provisions  of  the  law  in  order  to  make 
it  include  corporations.  It  is  to  be  hoped,  if  this  question 
is  ever  fairly  presented  in  the  supreme  court  of  the  United 
States,  the  rule  of  strict  construction  will  be  adopted  there, 
and  the  assumption  that  corporations  stand  upon  the  same 
footing  as  natural  persons,  with  respect  to  this  law,  repu- 
diated. In  the  meantime  the  state  courts  may  have  to  sub- 
mit to  an  ill-advised  construction  of  the  law,  but  in  doing 
so  they  should  not  fail  to  protest  against  it.  This  prelim- 
inary question  disposed  of,  the  case  upon  its  merits  appears 
to  me  to  be  an  extremely  simple  one.  The  plaintiff  claims 
damages  for  being  forcibly  ejected  from  the  defendant's 
cars.  The  defendant,  by  its  answer,  admits  that  he  was  so 
ejected,  and  justifies  the  act  upon  the  ground  that  he  had 
not  paid  for  the  ticket  which  he  offered  to  the  conductor. 
This,  in  my  opinion,  relieves  the  case  of  one  of  the  ques- 
tions discussed  by  the  chief  justice,  viz. :  whether  the 
master  is  responsible  for  the  willful  acts  of  the  serrant. 
For  there  is  no  pretense  that  the  conductor  was  actuated  hy 
any  express  malice  in  ejecting  the  plaintiff,  or  that  he  used 
any  unnecessary  force,  or  was  guilty  of  any  wanton  outrage 
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to  Lis  feelings.  He  simply  did  what  he  deemed  to  be 
his  duty  to  his  employers,  and  they  have  avowed  and 
ratified  the  act,  making  it  their  own  and  assuming  all  the 
responsibility. 

The  only  question,  therefore,  which  the  jury  had  to  de- 
cide, in  order  to  determine  whether  the  plaintiff  was  entitled 
to  recover,  was  this :  Did  he  or  did  he  not  pay  for  his  ticket  ? 
If  he  did  he  was  entitled  to  a  verdict.  If  he  did  not  the 
defendant  was  entitled  to  a  verdict.  Upon  this  issue  the 
jury,  under  proper  instructions,  found  for  the  plaintiff,  and 
there  was  abundant  testimony  to  sustain  such  finding.  The 
only  remaining  question  was  as  to  the  measure  of  damages , 
and,  in  my  opinion,  this  question  also  was  settled  by  the 
pleadings.  It  seems  to  be  well  settled,  that  for  any  willful 
trespass  to  the  person,  the  injured  party  may  recover  what 
are  called  exemplary  or  vindictive  damages.  The  forcible 
expulsion  of  a  passenger  from  a  public  conveyance  when  he  is 
rightfully  there,  necessarily  involves  a  trespass  to  the  person, 
(in  this  case,,  it  involved  an  assault  and  battery,)  and  it  is  a 
wrong  which  is  inevitably  accompanied  with  more  or  less 
of  outrage  and  insult.  No  matter  how  mildly  a  conductor 
may  behave — no  matter  how  honestly  he  may  be  mistaken, 
a  passenger  cannot  be  forcibly  thrust  out  of  a  car  wherfe  he 
has  a  right  to  be,  without  beiug  insulted  and  outraged  in 
his  feelings.  And  if  there  is  no  excuse  for  the  act,  except 
the  mistake  of  the  carrier,  and  that  mistake  is  solely  due 
to  the  carrier's  negligence,  it  will  be  the  same  as  if  there  was 
no  excuse  at  all,  and  the  law  will  imply  that  the  act  was 
malicious.  So  in  this  case,  if  the  plaintiff  did  pay  for  his 
ticket,  as  the  jury  have  found  that  he  did,  the  mistake  of 
the  defendant  cannot  be  pleaded  as  an  excuse  for  his  expul- 
sion from  the  cars,  and  he  was  entitled  to  vindictive  dam- 
ages if  he  was  entitled  to  any  damages  at  all.  That  vindic- 
tive damages  include  compensation  for  the  outrage  to  the 
feelings  is  well  settled  by  the  authorities,  and  is  not  op- 
posed by  the  case  of  Johnson  v.  TVellSy  Fargo  &  Co.,  in  which 
this  court  went  no  further  than  to  hold  that  mental  pain,  as 
distinct  from  bodily  pain,  is  not  the  subject  of  compensa- 
tion in  a  case  where  the  injury  is  the  result  of  negligence. 
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This,  as  I  Lave  endeavored  to  show,  is  not  a  case  of  negli- 
gence, but  of  willful  injury,  and  the  correctness  of  the  deci- 
sion in  Johnson  v.  Wellsy  Fargo  &  Co,,  may  be  conceded 
without  any  impeachment  of  the  rulings  of  the  district  court 
upon  the  instructions  relating  to  the  rule  of  damages  in  this 
case. 

As  to  the  question,  whether  a  jury  in  awarding  vindic- 
tive damages  can  go  beyond  a  full  compensation  to  the 
plaintijBf  for  his  pecuniary  loss,  and  bodily  and  mental  suf- 
fering, and  add  a  further  sum,  by  way  of  punishment  to  the 
defendant,  for  the  sake  of  example,  T  think  the  weight  of 
reason  and  the  best  considered  cases  are  in  favor  of  restrict- 
ing the  award  to  compensation  to  the  plaintiff.  Of  course, 
the  amount  of  compensation  to  which  he  will  be  entitled 
will  depend,  in  every  case,  upon  the  circumstances  of  the 
injury,  and  in  case  of  gross  and  wanton  outrage,  heavy 
damages  would  be  allowed,  which,  while  they  would  go  to 
the  plaintiff  as  a  compensation,  would  operate  incidentally 
as  a  severe  punishment  to  the  defendant.  In  this  sense, 
and  in  this  sense  only,  in  my  opinion,  is  it  proper  to  say 
that  a  defendant  may  be  punished  by  vindictive  damages. 

It  is  for  these  reasons  that  I  concur  in  the  opinion  that 
the  amount  of  damages  awarded  in  this  case  evinces  passion 
and  prejudice  on  the  part  of  the  jury.  If  the  injury  com- 
plained of  had  been  attended  by  any  special  circumstances 
of  wanton  injury,  five  thousand  dollars  might  not  have 
been  an  extravagant  verdict;  but  considering  the  facts 
proved,  it  certainly  was  excessive. 

Earll,  J.,  having  been  of  counsel  in    the   court  below, 
did  not  participate  in  the  foregoing  decision. 
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KATE  A.  TWIST,  Eespondent,  v,  THOMAS  E.  KELLY, 

ET  AL.,  Appellants. 

Whjbn  Objections  to  Statement  on  Motion  fob  new  Tbial  must  be  made 
IN  THE  Coubt  below. — Where  an  objection  is  made  to  the  confiidera- 
tion  of  an  appeal  from  an  order  ovejniliDg  a  motion  fpr  new  trial  upon 
the  ground  that  it  does  not  appear  from  the  transcript  that  the  state- 
ment on  motion  for  new  trial  was  filed  in  time:  Held,  that  this  court 
will  not  notice  such  an  objection  unless  the  transcript  shows  that  it  was 
made  in  the  district  court. 

Deliveby  and  Change  op  Possession  op  Personal  Pboperty. —ZTeW,  upon 
the  authority  of  Gray  v.  Sullivan  (10  Nev.  416),  that  the  evidence  in 
this  case  was  sufficient  to  sustain  the  finding  of  immediate  delivery  and 
actual  and  continued  change  of  possession. 

Appeal  from  the  pistrict  Court  of  the  First  Judicial 
District,  Storey  county. 

This  was  an  action  brought  by  plaintiff  to  recover  the 
sum  of  three  thousand  dollars  damages,  alleged  to  have 
been  sustained  by  plaintiff  by  the  unlawful  acts  of  the  de- 
fendants in  seizing  upon  certain  personal  property  belong- 
ing to  the  plaintiff.  The  defendant,  Kelly,  as  sheriff  of 
Storey  county,  justified  the  seizure  by  virtue  of  a  certain 
writ  of  attachment  to  him  delivered  in  the  suit  of  A.  Louck 
v.  Wm,  Hoffmariy  in  the  district  court  of  said  county.  The 
attachment  was  levied  upon  the  personal  property  in  the 
United  States  restaurant. 

The  testimony  offered  upon  the  part  of  plaintiff  tended  to 
show  that  the  plaintiff,  Twist,  loaned  to  Hoffman  $1,000  iu 
July,  1875,  and  another  $1,000  in  August  1875,  that  on  the 
fifth  day  of  November,  1875,  Hoffman  executed  and  deliv- 
ered to  plaintiff  an  agreement  to  convey  to  her,  in  consider- 
ation of  the  said  sum  of  $2,000,  all  the  ''fixtures,  furniture, 
provisions  and  other  articles''  in  the  United  States  restaurant, 
upon  demand,  unless  the  sum  of  $2,000  was  paid;  that  on 
the' eighth  day  of  December,  1875,  the  said  Hoffman  executed 
and  delivered  to  plaintiff  a  bill  of  sale  of  all  the  property  in 
the  restaurant,  and  plaintiff  then  endorsed  upon  the  note  of 
$2,000:  ''Paid  in  full,  Dec.  8,  1875";  that  the  sale  was  made 
about  one  o'clock  p.  m.  of  said  day;  that  the  plaintiff  then, 
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in  person,  took  possession  of  the  personal  property  in  the 
restaurant,  and  remained  there  until  after  six  o'clock  in  the 
evening,  giving  instructions  to  the  clerk  and  directing  the 
steward  and  waiters  in  relation  to  the  business  of  the  res- 
taurant; that  Hoffman  was  not  in  the  restaurant  after  the 
sale  was  made;  that  the  plaintiff  was  present  and  in  posses- 
sion when -the  sheriff  levied  upon  the  property;  that  meats 
were  bought  and  charged  to  the  plaintiff.  Twist;  that  plain- 
tiff employed  as  book-keeper  and  steward  the  same  persons 
that  had  been  acting  for  Hoffman;  that  she  assigned  as  a 
reason  for  such  employment  the  fact  that  many  boarders 
who  worked  at  night  left  their  buckets,  and  they  were  em- 
ployed because  they  were  acquainted  with  the  business  of 
the  restaurant. 

On  the  ninth  day  of  December,  1875,  a  notice  was  pub- 
lished in  the  Enterprise  that  plaintiff  had  purchased  the 
property.  A  notice  was  served  upon  the  sheriff  on  the  ninth 
day  of  December,  by  the  pbintiff,  claiming  to  be  the  owner 
of  the  property  and  demanding  its  delivery  to  her.  The 
property  was  attached  by  the  sheriff  about  six  o'clock  p.  m. 

The  jury  found  a  verdict  in  favor  of  plain  tiff  for  $2665  19. 

J.  JB,  KUtrell  mid  T.  W.  W.  Davies,  for  Appellants. 

Branson  (t-Steiuart  and  J.  A.  SiepJieris,  for  Respondent. 

I.  The  order  of  the  judge,  attempting  to  extend  the  time 
in  which  to  serve  statement,  or  for  motion  for  new  trial, 
should  be  stricken  from  the  statement  on  motion  for  new 
trial.  An  appeal  from  the  judgment  only  brings  up  the 
judgment  roll.  (Comp.  Laws,  sec.  1266.)  As  to  the  rec- 
ord which  comes  to  this  court,  an  appeal  from  order,  on 
motion  for  new  trial,  see  C.  L.  sec.  1258.  If  the  appellant 
wishes  any  fact  to  appear  of  record  other  than  that  which  is 
provided  for  in  the  sections  above  referred  to,  he  must  resort 
to  his  statement,  as  provided  for  in  section  1393.  Appel- 
lants might  have  moved  to  correct  the  record  by  having  a 
proper  certificate  that  the  order  extending  the  time  was 
used  on  the  motion.  {Gregory  v.  Frothinghamy  1  Nev.  253; 
Weilierhy  v.  Can^oll,  33  Oal.  549;   De  Johnson  v.  Sepulbeda, 
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6  Id.  149;  People  v.  Honshell,  10  Id.  83;  Freeborn  v.  Glazer, 
10  Id.  337;  Stone,  v.  Stone,  17  Id.  513;  Oomp.  Laws,  sees. 
1393,  1401.) 

II.  Nothing  is  presumed  in  favor  of  the  act  of  the  judge, 
and  for  these  reasons :  the  order,  if  a  part  of  the  record,  is 
void,  and  cuts  no  figure  in  the  case.  The  record  stands  as 
if  no  order  had  been  made.  (Keller  v.  Chapman,  34  C.al. 
640.)  If  it  is  not  a  statement  at  all  such  as  the  statute  con- 
templates, the  objection  to  its  use,  as  such,  can  be  made  in 
this  court  in  the  first  instance.  (MclVilliams  v.  Herschman, 
5  Nev.  263.)  Statement  cannot  be  stricken  out  on  motion. 
It  is  error  to  do  so.  If  it  is  not  filed  in  time,  it  is  no  state- 
ment at  all,  and  can  be  treated  as  such  at  any  stage  of  the 
case.     (Calderwoodw.  Peyser,  42  Cal.  111.) 

III.  The  assignment  of  errors  is  too  general.  (Squires  v. 
Fotyrman,  10  Cal.  298;  Ford  v.  Holton,  5  Id.  319;  Brown  v. 
ToUes,  7  Id.  398;  People  v.  Jocelyn,  29  Id.  562;  People  v. 
Richmond,  29  Id.  414;  Mahoney  v.  Van  Winkle  21  Id.  552; 
Wvxon  V.  B.  B.  &  Auburn  W.  d  M,  Co,,  24  Id.  367;  Walls  v. 
Preston,  25  Id.  59;  Millard  v.  Hathaway,  27  Id.  119;  Crow- 
ther  V.  Bowlandson,  27  Id.  376;  Barstoio  v.  Nevnnan,  34  Id. 
90;  Burnett  y.  Pacheco,  27  Id.  408.) 

IV.  The  facts  of  this  case,  as  to  the  transfer  and  continu- 
ous change  of  possession  of  the  property  in  question  bring  this 
case  fully  up  to  the  requirements  of  the  rules  laid  down  in 
all  the  adjudged  cases,  and  is  a  stronger  case  in  this  respect 
than  either  of  the  cases  of  Gaudette  v.  Iravis,  or  Gray  v.  Sul- 
livan, 10  Nev.  416;  and  complies  fully  with  the  rule  laid 
down  in  Doake  v.  Bruhaker,  1  Nev.  218;  see  also  Campbell 
V.  Clarke,  2  Nev,  243;  Samuels  v.  Gorham,  5  Cal.  226;  Ford 
v.  Chambers,  28  Id.  13;  Grey  v.  Corey,  48  Id.  208. 

By  the  Court,  Beatty,  J. : 

This  is  one  of  those  cases  in  which  the  vendee  of  personal 
property  claims  damages  for  its  seizure  under  process  against 
the  vendor,  and  in  which  the  principal  question  is  whether 
or  not  the  sale  is  void  as  to  the  creditors  of  the  vendor,  by 
reason  of  the  want  of  immediate  delivery  or  actual  and  con- 
tinued change  of  possession.     The  plaintiff  recovered  judg- 
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ment  in  the  district  court,  and  the  defendants  appeal  from  the 
judgment  and  the  order  of  the  court  overruling  their  motion 
for  a  new  trial.  The  respondent  objects  to  the  considera- 
tion of  the  appeal  from  the  order,  on  the  ground  that  it  does 
not  appear  from  the  transcript  that  the  statement  on  motion 
for  new  trial  was  filed  in  time.  We  think,  however,  that 
for  more  than  one  reason  this  objection  cannot  be  sustained. 
In  the  first  place,  the  statement  contained  in  the  transcript 
does  not  purport  to  be  the  original  statement  filed  hy  the 
appellant;  but,  on  the  contrary,  does  purport  to  be  the 
engrossed  statement  settled  and  certified  by  the  district 
judge.  The  fact  that  it  is  certified  by  the  judge  to  be  a 
correct  engrossed  statement  proves  that  the  respondent  must 
have  proposed  amendments  to  an  original  statement,  and 
this  was  a  waiver  of  any  objection  that  the  original  state- 
ment was  not  filed  in  time.  In  the  next  place,  the  tran- 
script contains  a  copy  of  an  order  made  by  the  district 
judge  before  the  time  for  filing  the  statement  had  expired, 
extending  the  time  for  filing  it,  and  it  appears  to  have  been 
filqd  within  the  time  so  extended.  The  respondent,  it  is 
true,  contends  that  this  order  is  not  properly  a  part  of  the 
record  of  the  case,  and  must  be  ignored  because  it  does  not 
appear  to  have  been  used  or  referred  to  on  the  hearing  in 
the  court  below,  and  because  as  a  matter  of  fact  i^t  was  not 
so  used  or  referred  to.  On  the  same  ground  she  objects  to 
the  consideration  of  a  number  of  other  papers  which  were 
on  file  in  the  district  court  at  the  time  of  the  hearing,  and 
are  included  in  the  transcript,  all  of  which  go  to  show  that 
the  original  statement  was  filed  in  time.  Without  conceding 
the  correctness  of  the  position  of  counsel  with  respect  to 
these  papers — that  they  cannot  be  considered  here  because 
they  were  not  actually  used  on  the  hearing  of  the  motion  in 
the  district  court,  and  are  not  indorsed  with  a  certificate  to 
that  effect,  we  say,  that  if  this  position  is  correct,  it 
proves  conclusively  that  his  objection  to  the  statement  was 
not  made  in  time.  If  he  had  objected  at  the  hearing  of  the 
motion  in  the  district  court  to  any  consideration  of  the  set- 
tled statement,  on  the  ground  that  the  original  statement 
had  not  been  filed  in  time,  all  the  papers  and  documents 
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on  file  bearing  upon,tliat  question  would  have  been  used,  and 
would  then,  on  his  own  theory,  have  been  properly  included 
in  the  transcript.  .  By  failing  to  make  the  objection  then, 
when  it  might  have  been  met  by  the  appropriate  proofs,  he 
must  be  held  to  have  waived  it.  The  case  of  Mc  Williams  v. 
Hei'schman  (5  Nev.  363),  does  not  sustain  him  in  his  posi- 
tion that  he  may  raise  the  objection  to  the  statement  in  this 
court  for  the  first  time.  We  are  quite  satisfied  with  the 
correctness  of  the  decision  in  that  case,  but  it  is  not  appli- 
cable to  this.  There  the  objection  to  the  statement  was 
thkt  it  contained  no  specification  of  the  eri'ors  relied  on  by 
the  moving  party,  and  it  was  properly  held  that  this  in- 
trinsic and  incurable  defect  might  be  taken  advantage  of 
at  any  time.  But  the  case  is  very  dififerent  when  the  ob- 
jection is  based  upon  extrinsic  matters  which  must  be  de- 
cided upon  the  evidence  aflforded  by  affidavits,  and  notices, 
and  orders,  and  other  documents  on  file  in  the  district  court. 
In  one  case  there  is  nothing  to  be  decided  but  a  pure  ques- 
tion of  law,  arising  upon  and  fully  presented  by  the  record. 
In  the  other,  the  question  to  be  decided  is  one  of  fact,  which 
can  be  investigated  nowhere  so  conveniently  as  in  the  dis- 
trict court,  and  which  no  one  is  so  competent  to  decide, 
especially  in  case  of  a  conflict  of  evidence,  as  the  district 
judge.  It  ought,  therefore,  to  be  first  raised  in  the  district 
court,  and  if  either  party  is  dissatisfied  with  the  decision  of 
that  court,  •  the  motion  to  disregard  the  statement  and  all 
the  evidence  adduced  upon  the  hearing,  can  be  made  a  part 
of  the  case  on  appeal,  and  can  then  be  fairly  reviewed.  If 
there  is  no  question  as  to  the  regularity  of  the  steps  taken 
in  moving  for  a  new  trial,  it  is  desirable  on  grounds  of  con- 
venience, as  well  as  economy,  that  the  transcript  slK)uld  not 
be  encumbered  with  papers  which  serve  no  other  purpose 
than  to  show  that  the  moving  party  has  proceeded  regularly; 
and  we,  therefore,  take  occasion  to  make  the  announcement 
that  this  court  will  not  notice  an  objection  to  the  statement 
on  motion  for  new  trial  based  upon  the  ground  taken  by  the 
respondent  in  this  case,  unless  the  transcript  shows  that  the 
objection  has  been  made  in  the  district  court,  and  the  mov- 
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ing  party  thereby  afforded  an  opportunity  of  supplying  the 
necessary  proofs,  if  they  exist. 

Upon  the  merits  of  the  case  presentecj  by  the  statement 
on  motion  for  new  trial  there  is  little  to  be  said.  The  only 
point  urged  by  the  counsel  for  appellant  in  his  argument 
before  this  court  is,  that  the  evidence  did  not  show  a  suffi- 
cient delivery  and  change  of  possession  of  the  goods  in  con- 
troversy to  bind  creditors  of  plaintiff's  vendor.  But  taking 
the  construction  given  by  this  court  to  the  provisions  of  the 
statute  of  frauds  relating  to  this  subject  in  the  case  of  Graij 
v.  Sullivan  (10  Nev.  416),  it  is  clear  that  the  evidence  was 
sufficient  to  sustain  a  finding  of  immediate  delivery  and  ac- 
tual and  continued  change  of  possession,  and  upon  the 
authority  of  that  case  the  judgment  must  be-affirmed. 

Judgment  and  order  affirmed. 


[No.  796.J 

A.   GAEEARD,   Respondent,   v.  J.   B.   GALLAGHER, 

Appellant. 

Contested  Election. — The  contest  for  members  of  the  legislature  can  only 
be  made  in  pursuance  of  the  provisions  of  the  statute,  (2  Comp.  L.  2555 
to  2560,  inclusive).  The  proceedings  are  special  and  under  our  statute 
the  courts  have  no  jurisdiction. 

Idem — Special  Kemedy. — Where  the  statute  gives  a  special  remedy  it  must 
be  followed,  and  the  proceedings  thereunder  in  contested  election  cases 
are  substantially  different  from  any  common  law  remedy. 

Idem — Costs. — In  special  proceedings  costs  will  not  be  allowed  except  by 
legislative  action.  Nor  will  fees  be  given  to  the  officers  by  the  courts 
unless  specially  provided  for  by  the  statute. 

Idem — Remedy  whebe  Found. — As  there  is  no  provision  made  for  the  fees 
of  officers  or  costs  expended  in  a  contest  for  members  of  the  legislature, 
the  remedy  is  left  entirely  to  the  discretion  of  the  legislature. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  County. 

The  facts  are  stated  in  the  opinion. 

Wliitman  &  Wood,  for  Appellant. 

I.  This  contest  is  a  special  proceeding,  and  where  its 
forum  is  a  court  proper,  no  further  jurisdiction  is  obtained, 
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or  power  granted,  than  flows  directly  from  the  language  of 
statute.  {Dorsey  v.  Bam-y,  24  Cal.  449.)  No  costs  were 
recovered  at  common  law.  They  were  first  given  by  the 
statute  of  Gloucester,  6  Edw.,  1  0.  1,  which  has  been  sub- 
stantially adopted  in  the  United  States.  {State  v.  Kiyirn, 
41  N.  H.  238;  Bouvier's  Law  Diet.,  title  costs,  p.  370; 
Bacon's  Abr.,  Vol.  2,  title  costs.) 

II.  When  costs  are  allowed  by  the  statute  they  only  fol- 
low a  judgment  in  favor  of  a  party.  It  would  be  necessary 
as  a  ground  of  recovery  even  under  a  statutory  right  to 
costs,  to  aver  and  show  a  favorable  judgment.  There  is 
no  necessity  to  bring  a  suit  for  costs,  as  there  is  a  very  plain 
and  speedy  way  to  collect  costs,  viz.,  to  issue  execution 
therefor,  and  the  failure  so  to  do  in  this  matter  shows  the 
weakness  of  its  foundation.  The  truth  is,  the  contest  is  a 
public  matter.     {Minor  v.  Kiddei\  43  Gal.  229.) 

T.  W,  TV.  Davies  and  D.  «/.  Lewis,  for  Respondent. 

I.  The  contest  of  plaintiff's  election  was  a  special  pro- 
ceeding in  the  nature  of  an  action  inter  partes,  instituted  by 
the  defendant  in  a  private  capacity  for  his  own  benefit,  and 
upon  his  failure  he  becomes  responsible  for  costs.  {Searcy 
V.  Grow,  15  Cal.  117  et  seq.;  People  v.  Holden,  28  Cal.  123.) 

II.  The  mere  fact  that  the  legislative  department  has  ju- 
dicial authority  to  judge  of  the  election  and  qualifications 
of  its  own  members,  does  not  oust  the  jurisdiction  of  the 
courts  to  hear  and  determine  criminal  charges,  relating  to 
false  returns,  tampering  with  ballots  and  returns,  purchas- 
ing votes,  illegal  voting,  etc.  (2  Comp.  Laws,  2588  to  2595, 
inclusive;  Const.  Nev.,  art.  4,  sec.  10.)  Then  why  should 
such  jurisdiction  to  hear  and  determine  an  action  on  tlie  case 
for  a  wrongful  and  groundless  contest,  instituted,  perhaps, 
through  malice,  by  a  defeated  candidate,  be  ousted  ?  The 
legislature  has  no  power  to  punish  for  such  offenses;  its 
functions  are  to  enact  laws,  not  to  execute  them.  An  at- 
tempt to  hear  and  determine  criminal  charges,  actions  in 
tort,  or  on  contract,  would  be  an  unwarrantable  usurpation 
of  judicial  authority.  (Const.  Nov.,  art.  3,  sec.  1.)  The 
legislature   has  no    power  to  hear   and   determine  or  to 
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provide  for  ofifenses  and  misdemeanors  (except  for  con- 
tempt of  itself) ;  its  functions  are  to  enact  laws,  not  to  exe- 
cute them.  (Const.  Nev.,  art.  4,  sec.  1,  itbi  snpra,) 

III.  Where  a  case  is  tried  in  the  usual  manner,  between 
a  petitioner  claiming  his  seat  and  the  sitting  member,  the 
parties  carry  on  the  contest,  but  neither  of  them  recover 
any  costs  against  the  other.  (Cush.  Pari.  Law,  77,  sec.  212.) 
But  this  case  does  not  come  within  the  rule,  for  the  reason 
that  the  contestants  abandoned  the  contest. 

IV.  Where  the  investigation  into  the  merits  of  an  elec- 
tion, or  the  rights  of  a  member  to  his  seat,  is  set  on  foot  by 
the  assembly  itself,  and  not  at  the  solicitation  of  any  claim- 
ant of  the  seat,  the  assembly  either  defrays  the  expense 
out  of  its  contingent  fund  (if  it  has  one),  or  takes  measures 
to  obtain  the  passage  of  a  law  for  that  purpose.  (Cush. 
Pari.  Law,  77,  sec.  212.) 

In  the  case  under  consideration,  the  investigation  into 
the  merits  of  the  election,  or  the  rights  of  the  member  to 
his  seat,  was  not  set  on  foot  by  the  senate,  nor  were  the 
costs  incurred  under  the.  direction  of  the  senate,  nor  in 
proceedings  had  of  its  own  motion  before  it. 

V.  The  contestant  takes  away  from  the  respondent  his 
right  to  look  to  the  senate  to  be  reimbursed  for  the  sums 
which  he  is  caused  to  pay  as  witness  fees  and  mileage,  and 
for  fees  of  officers,  in  the  matter  of  defending  in  said  con- 
test (Cush.  Pari.  Law,  77,  sec.  212),  by  instituting  the 
contest  in  a  private  capacity  in  his  own  name  and  for  his 
own-  benefit  {People  v.  HoMen,  28  Cal.  123);  also,  by  his 
failure  to  prosecute  the  contest  before  the  senate. 

The  fees  and  mileage  of  sheriff,  clerk,  justices  of  the 
peace  and  witnesses  are  payable  in  advance  if  demanded, 
and  a  failure  to  so  demand  such  fees,  etc.,  if  such  failure 
occurred,  does  not  work  a  forfeiture  of  such  f-ees  and  mile- 
age on  the  part  of  such  officers  or  witnesses.  (Corap.  L., 
2735,  2737,  2739,  2742,  2746,  2758,  2548.)  The  assignee  of 
such  demands  acquires,  by  the  assignments  properly  made, 
the  same  rights  in  respect  to  said  demands  that  was  vested 
in  the  assignor. 
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By  the  Court,  Hawley,  C.  J.  : 

At  the  general  election  in  1874,  the  respondent  was  elected 
to  the  office  of  state  senator  in  Esmeralda  county.  The  ap- 
pellant, pursuant  to  the  provisions  of  section  52  of  the  act 
concerning  elections  (2  Comp.  L.  2555),  filed  with  the  clerk 
of  said  county  a  statement  contesting  the  election  of  re- 
spondent. During  the  session  of  the  legislature,  the  state 
senate  indefinitely  postponed  the  whole  subject-matter  re- 
lating to  said  contest.  (Journal  of  the  Senate,  1875,  54.) 
This  action  is  brought  to  recover  the  costs  expended  by  re- 
spondent in  defending  said  contest  and  for  certain  sums  of 
money  alleged  to  be  due  certain  officers  who  performed  ser- 
vice therein  at  the  request  of  the  appellant,  their  claims 
having  been  assigned  to  respondent. 

The  first  count  in  the  complaint  is  for  the  costs  alleged 
to  have  been  expended  by  respondent  amounting  to  $223.75. 
The  other  counts  are  for  the  claims  assigned  to  plaintiff  (re- 
spondent herein)  amounting  to  $103. 

The  appellant  demurred  to  the  first  count  of  the  complaint 
upon  the  ground  that  it  **does  not  state  facts  sufficient  to 
constitute  a  cause  of  action."  The  demurrer  was  overruled. 
Appellant  then  offered  to  allow  judgment  for  $103,  the 
amount  of  the  assigned  claims,  which  was  declined  by  re- 
spondent. The  appellant  refused  to  file  an  answer,  and 
judgment  was  entered,  by  default,  in  favor  of  respondent 
for  the  full  amount  claimed,  viz. :  $336.75.  This  appeal  is 
from  the  judgment. 

The  assignments  of  error  are  as  follows:  "First.  Error 
in  law  in  the  overruling  of  defendant's  demurrer.  Second. 
Error  in  law  in  the  allowance  by  the  court  of  any  other  or 
greater  amount  *  *  *  than  defendant  had  offered  to  allow 
judgment  for.'* 

From  this  statement  it  will  be  observed  that  we  are  only 

called  upon  to  determine  whether  the  respondent  is  entitled 

to  recover  the  amount  included  in  the  first  count  of  the 

complaint.     The  contest  for  members  of  the  legislature  can 

only  be  made  in  pursuance  of  the  provisions  of  the  statute 

concerning  elections.     (2  Comp.  L.,  2555-25G0,  inclusive.) 
Vol.  XI.— 25. 
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The  proceedings  are  special  in  their  character.  In  such 
contests,  under  our  statute,  the  courts  have  no  jurisdiction. 
It  is  a  well-settled  rule  of  law  that  where  the  statute  gives 
a  special  remedy  it  must  be  followed,  and  the  proceediogs 
thereunder,  in  contested  election  cases,  are  substantially 
different  from  any  common  law  remedy.  {Dorsey  v.  Barry, 
24  Cal.  449;  Casgrave  v.  Howland,  24  Cal.  457;  Keller  v. 
CJiapman,  34  Cal.  635;  French  v.  Lighty,  9  Ind.  475;  Knox 
V.  Fesler,  17  Ind.  254;  State  ex  rel.  Grisell  v.  Marlow,  15 
Ohio  St.  114;  Peclcx.  Weddell,  17  Ohio  St.  271;  0'I)oclieiiy 
V.  Arche7',  9  Tex.  295;  Wright  v.  Fawcett,  42  Tex.  203; 
Rogers  v.  Johns,  42  Tex.  339;  Commonwealth  ex  rcl,  Mc- 
Curdy  V.  Leech,  44  Penn.  St.  332;  Selleck  v.  Common  Coun- 
cil of  South  Norwalky  40  Conn.  359.)  In  special  proceed- 
ings costs  will  not  be  allowed,  except  by  legislative  action. 
{State  \.  Kinne,  41  N.  H.  238;  Metier  v.  Easton  and  Amboy 
Railroad  Co.,  37  N.  J.  L.  223.)  Nor  will  fees  be  given  to 
the  oflScers,  by  the  courts,  unless  specially  provided  for  by 
the  statute.  {Town  of  Carlyle  v.  Sharp,  51  111.  71;  Critten- 
den County  V.  Crump,  25  Ark.  235. ) 

It  is  expressly  provided  by  section  45  that  in  a  contest  in 
the  district  court  in  relation  to  any  county  office:  **The 
clerk,  sheriff  and  witnesses^  shall  receive,  resipectively,  the 
same  fees  from  the  party  against  whom  the  judgment  is 
given  as  are  allowed  for  similar  services  in  the  district 
court."  (2  Comp.  L.  2548.)  And  where  such  contests  are 
made  in  the  courts  it  has  been  held  that  a  citizen  by  insti- 
tuting a  suit  becomes  a  party,  and  is  responsible  for  costs 
if  he  fails.  {Searcy  v.  Grow,  15  Cal.  122.)  But  there  is 
no  provision  made  for  the  fees  of  any  officer  or  witnesses, 
or  costs  expended,  in  a  contest  for  members  of  the  legisla- 
ture. In  such  cases  the  remedy  of  the  parties,  under  the 
statutes  of  this  state,  is  left  entirely  to  the  discretion  of 
the  legislature,  and  to  that  tribunal,  instead  of  the  courts, 
the  respondent,  if  he  has  been  damaged,  must  apply  for 
relief. 

The  judgment  appealed  from  is  reversed^  and  the  district 
court  directed  to  enter  a  judgment  in  favor  of  respondent 
for  one  hundred  and  three  dollars,  without  costs;  and  also 
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a  judgment  in  favor  of  appellant  for  his  costs  of  suit  subse- 
quent to  liis  offer  to  allow  judgment,  including  the  costs  of 
this  appeal. 


[No.  755.] 

ALEXANDER  LEPORT,  Eespondent,  v.  EDWARD  D. 

SWEENEY,  Appellant. 

• 

Ibbelevant  Testimony — Whrn  should  bk  Stbickkn  OaT. — Where  no  ob- 
jection is  made  to  any  question  asked  a  witness,  if  the  answer  is  not 
responsive  to  the  question  or  not  relevant  to  the  issues  presented,  the 
opposing  party  should  move  to  strike  it  out. 

Idem — Testimony  not  Pbejudicial. — Heldj  that  under  the  facts  recited  iu 
the  opinion,  the  defendant  was  not  prejudiced  by  the  answer  of  the  wit- 
ness that  he  cut  ''all  the  wood  on  the  land  that  would  roll  into  the 
canon,"  as  under  the  findings  this  question  was  wholly  immaterial. 

Insufpicikncy  of  Evidence  to  Suppokt  the  Findings. — Where  it  appears 
to  this  court  that  there  is  as  much  evidence  to  support  the  findings  in 
every  particular  as  there  is  to  oppose  the  findings  iu  any  particular: 
Held,  that  this  court  will  not  disturb  the  judgment  of  the  lower  court. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  county. 

The  facts  are  sufficiently  stated  in  the  opinion. 

B.  M.  Clarlcty  for  Appellant. 

Ellis  &  King,  for  Eespondent. 

By  the  Court,  Hawley,  C.  J. : 

This  is  an  action  to  recover  a  sum  of  money  alleged  to  be 
due  plaintiff  upon  a  written  agreement  executed  by  the  plaint- 
iff and  one  F.  Marcoal  as  parties  of  the  first  part  (the  inter- 
est of  Marcoal  having  been  assigned  to  plaintiff),  and  E.  D. 
Sweeney,  defendant,  as  party  of  the  second  part,  wherein 
the  parties  of  the  first  part  agreed,  among  other  things, 
**  to  cut  all  the  wood"  on  a  certain  tract  of  land  belonging 
to  the  defendant,  and  **not  to  cull  or  pick  the  timber  on 
said  land,  but  to  cut  the  timber  clean  as  they  go,  aud  to 
make  into  cord-wood  all  the  standing  and  fallen  timber  suit- 
able for  merchantable  wood;"  also,  to  recover  certain  other 
small  amounts  for  goods,  wares  and  merchandise  sold  and 
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delivered,  and  for  money  loaned  and  advanced  to  defendant, 
etc.,  in  all  amounting  to  the  sum  of  $4324.59.  The  wood, 
when  cut,  was  to  be  placed  in  Big  Bend  Canon  so  that  it 
could  be  conveniently  loaded  upon  wagons.  The  defend- 
ant, among  other  things,  in  said  contract,  **  agrees  to  pay 
the  said  first  parties  the  sum  of  four  dollars  and  twenty-five 
cents  ($4.25)  for  each  and  every  cord  of  good  merchant- 
able cord-wood, '^  and  to  make,  the  payments  at  certain 
specified  times,  as  the  wood  is  cut  and  delivered. 

In  his  answer,  the  defendant  denies  that  the  parties  of  the 
first  part  complied   with  the  covenants  and  conditions  of 
said  agreement  on  their  part  to  be  performed,  and,  among 
other  things,  alleged  that  said  parties  **  failed  and  neglected 
to  cut  and  split  all  the  wood  agreed  in  said  contract  to  he 
cut  and  split  by  them  on  the  lands  mentioned   in  said  con- 
tract; and  that  they  cut  and  split  only  the  timber  that  was 
easiest  of  access,  and  only  such  as  was  easiest  to  be  made 
into  cord-wood;  iind   that  there  is  now  standing  on   the 
ground  timber  agreed  to  be  cut  in  said  contract,  suitable 
and  sufficient  to  make  seven  hundred  (700)  cords  of  good 
merchantable  cord-wood,   to  the  damage  of  **  defendant  in 
the   sum  of  two   thousand   dollars,"  and  prays  judgment 
against  plaintiff  for  the  sum  of  $1960.00,  and  costs  of  suit. 
The   case   was  tried  before   a  referee,  who  found  a  judg- 
ment in  favor  of  plaintiff  for   the  sum  of  $3575.39  with 
costs  of  suit.     The  defendant  moved  the  district  court  to 
set  aside  the  report  of  the  referee,  and  for  a  new  trial.  This 
motion  was  denied.     Defendant  appeals  from  the  judgment 
and  from  the  order  denying  a  new  trial.     There  is  but  oue 
point  in  the  record  that  is  excepted  to  and  assigned  as  an 
error  of  law.     During  the  trial,  the  plaintiff  testified,  that 
he  cut  **all  the  wood  on  the  land  that  would  roll  into  the 
canon,  and  what  is  left  would . not  roll  in."     This  was  ob- 
jected to  by  the  defendant  on  the  ground  that  the  written 
contract  specified  what  wood  was  to  be  cut.     No  objection 
was  made  to  any  question  asked  by  plaintiff's  counsel;  and 
if  this  testimony  was  not  responsive  to  any  questions,  or 
was  not  relevant  to  the  issues  presented,    the  defendant 
should  have  moved  to  strike  it  out.     But  it  is  evident  that 
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defendant  was  not,  and  could  not  have  been,  prejudiced  by 
this  answer. 

The  referee  in  one  of  his  findings  states:  "That  there  is 
still  some  timber  standing  upon  the  tract  of  land  described 
in  said  contract  that  has  not  been  made  into  wood  by  the 
plaintiff,  but  that  the  plaintiff  is  not  entitled  to  pay  to  the 
defendant  any  damages  for  not  converting  the  same  into 
cord  wood  for  the  reason  that  the  defendant  failed  to  com- 
ply with  his  part  of  the  contract  in  not  making  the  payments 
as  he  agreed  to.  Whether  the  timber  left  standing  would 
have  rolled  into  the  canon,  or  not,  was,  in  view  of  this  lind- 
ing,  supported  as  it  is  by  the  testimony,  wholly  immaterial. 
The  only  other  question  to  be  considered,  is  whether  the 
evidence  is  sufficient  to  justify  the  findings  and  the  judg- 
ment. The  defendant  specifies  several  particulars  wherein 
he  claims  that  the  evidence  is  insufficient  and  upon  which 
he  relies  for  a  reversal  of  this  case.  From  the  testimony, 
considering  it  in  the  most  favorable  light  for  the  defend- 
ant, we  think  there  is  at  least  as  much  evidence  upon  tlie 
part  of  the  plaintiff  to  support  the  findings  in  every  partic- 
ular as  there  is  upon  the  part  of  the  defendant  to  oppose 
the  findings  in  any  particular.  In  such  a  case  this  court 
will  not  interfere  with  the  judgment  of  the  lower  court. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  817.] 

JOSEPH  DONDERO,    Appellant,    v.    HENRY   VAN- 
SICKLE,   Respondent. 

Partition  op  Lands  how  Made. — The  district  court  can  order  a  parlitiou  to 
be  made,  but  it  cauuot  itself  make  the  partition  except  iu  the  iudirect 
'  mode  of  confirmiug  the  report  of  the  referees  appointed  for  the  purpose 
of  carrying  out  the  order  of  partition. 

Idem. — When  the  court  decides  in  favor  of  a  partition  being  made,  it  should 
ajipoint  referees  and  direct  them  to  divide  and  murk  out  the  laud,  in- 
cluding the  improvements  into  parcels  of  equal  value^  instead  of  making 
the  division  into  parcels  of  equal  area. 

Idem — Seveeanck  of  Improvements. — A  severance  and  removal  of  improve- 
ments, virhich  are  a  part  of  the  realty,  from  one  parcel  of  the  land  to  an- 
other in  order  to  equalize  their  values,  is  not  authorized  by  the  statute, 
and  would  generally  be  iujurious  to  the  interests  of  the  co-tenants. 
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Idem. — If  the  land  cannot  be  divided  into  parcels  of  convenient  shape  and 
situation  without^  throwing  the  valuable  improvements  into  one  tract, 
then,  unless  the  value  of  the  land  in  the  other  tract  is  greater  than  the 
one  on  which  the  improvements  are  situated,  it  should  be  increased  in 
area  until  it  is  equal,  quantity  and  quality  considered,  to  the  remaining 
tract,  with  the  improvements  included. 

Idem — Pebsonal  Propebty. — A  decree  ordering  a  partition  of  certain  per- 
sonal property,  not  mentioned  in  the  pleadings  is  clearly  erroneous. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Douglas  County. 

The  facts  are  stated  in  the  opinion. 

Ullis  dt  King,  for  Appellant. 

I.  The  interlocutory  decree  is  made  without  authority, 
and  in  excess  of  the  jurisdiction  of  the  court.  Sections 
277  to  280  of  the  civil  practice  act  outline  the  course  of 
j)rocedure  fully  and  distinctly,  where  partition  and  not  a 
sale  is  ordered.  The  decree  strips  the  referees  of  their 
judicial  functions  and  makes  them  the  unreasoning  puppets 
of  the  court.     (Broicn  v.  Bulkdy,  11  Cush.  168.) 

The  reasoning  addressed  to  the  court,  that  because  it 
was  competent  in  the  district  court  to  set  aside  any  report 
of  the  referee,  that,  therefore,  it  was  competent  in  the  court 
to  do  the  work  of  the  referees,  if  followed  to  its  legitimate 
conclusion,  would  establish  the  proposition  that  because 
this  court  can  reverse,  aflSrm,  or  modify  a  judgment  of  a 
district  court,  that  it  might  therefore  try  the  same  cause 
in  the  first  instance. 

The  question  as  to  how  the  land  could  be  divided,  that  is 
as  to  where  the  lines  should  run  and  area  to  be  appor- 
tioned or  partitioned  to  each,  was  not  an  issue  in  the  case, 
and  therefore  neither  party  was  called  upon  to  meet  it,  and 
this  court  will  not  assume  that  any  evidence  was  given  upon 
this  point.  (Freeman  on  Co-tenancy  and  Partition,  sees. 
518  to  522.) 

II.  The  preliminary  decree  is  erroneous  in  this,  that  it 
provides  for  the  removal  of  certain  buildings  from  one  part 
of  the  land  to  another  part.  It  is  no  more  in  the  power  of 
the  court  or  referees  to  make  this  order  or  decree,  than  it  is 
to  order  the  same  buildings  razed  or  destroyed  by  fire. 
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in.  The  order  is  erroneous  in  this,  that  it  acts  upon  and 
decrees  the  partition  of  certain  personal  property;  which 
property  is  neither  mentioned  in  any  of  the  pleadings  in 
the  cause,  nor  within  the  purview  of  the  statute  under 
which  the  proceedings  are  taken,  which  is  applicable  alone 
to  realty. 

Tliomaa  H.  TVeUa,  for  Bespondent. 

I.  Unless  there  is  error  apparent  on  the*  face  of  the  in- 
terlocutory decree,  both  must  be  affirmed,  as  no  motion 
was  made  for  a  new  trial,  and  no  statement  of  assignment 
of  errors  is  made  in  the  case.  (See  Pr.  Act,  sees.  330  to 
337.) 

II.  If  the  court  below  misconstrued  the  provisions  of 
the  statute  in  making  the  order  as  to  how  the  land  should 
be  divided,  yet  as  no  wrong  to  appellant  is  shown,  or  even 
asserted,  and  as  re-partition  would,  presumably  result  as  in 
the  first  instance,  the  court  should  not  reverse  the  case. 

A  judgment  in  a  civil  cause  will  not  be  reversed  simply 
because  ut  technical  error,  if  no  prejudice  be  shown,  nor 
right  be  infringed  nor  damage  sufiered. 

lu  support  of  these  views  counsel  cited  the  following 
authorities:  Sealev.  Sola,  35  Cal.  102;  Hasthigs.w  Cun- 
nivgham,  35  Cal.  549;  Regan  v.  McMaJwn,  43  Cal.  625. 

By  the  Court,  Beatty,  J. : 

The  parties  to  this  action  are  co-tenants  of  a  tract  of  land, 
and  the  suit  is  for  a  partition  or  sale  of  the  common  prop- 
erty. There  was  an  interlocutory  decree  ordering  a  parti- 
tion and  appointing  referees,  and  a  final  decree  confirming 
their  report  of  the  partition  made.  The  plaintiff  appeals 
from  both  decrees. 

The  interlocutoiy  decree,  after  reciting  the  finding  of  a 
jury  (impaneled  to  try  that  issue),  that  partition  can  be 
made  without  prejudice  to  the  owners,  proceeds  as  follows: 
**  Wherefore,  in  accordance  with  said  verdict  (the  court 
having  personally  viewed  the  land  and  premises  in  contro- 
versy, and  being  satisfied  therefrom  and  from  the  evidence 
in  the  cause  given  at  the  trial  thereof,  that  said  verdict  is 
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correct,  and  that  said  land  can  be  divided  into  two  equally 
valuable  tracts  or  parcels  of  land,  without  great  prejudice 
to  the  owners  thereof,  and  that  none  of  the  improvements, 
except  outside  fences,  are  of  much  value  where  they  are), 
it  is  ordered,  adjudged  and  decreed  by  the  court  that  said 
land  and  premises  in  controversy,  including  the  improve- 
ments on  said  land,  can  be  divided  into  two  equally  valu- 
able tracts  or  parcels  of  land  and  i^nprovements  without 
great  prejudice  to  the  owners  thereof,  the  parties  to  this 
action,  who  each  own  one  undivided  half  thereof,  and  thai 
such  partition  ought  to  be,  and  shall  be,  made  as  follows; 
A  direct  line  shall  be  run  through  said  land  from  east  to 
west  and  from  west  to  east,  in  such  manner  that  one-half  of 
said  land  will  lie  and  be  north  of  said  direct  line,  and  the 
other  half  of  said  land  sbuth  of  said  direct  line,  and  said 
improvement  on  said  land  in  controversy  shall  be  divided 
and  partitioned  between  said  parcels  of  land  and  the  owners 
thereof,  and  disposed  of  as  follows :  All  fences  standing  ou 
the  exterior  limits  or  boundary-lines  of  said  land  shall  re- 
main as  they  are;  the  yellow-colored  dwelling-house,  the 
milk-house  or  cellar,  and  the  smaller  of  the  two  barns  shall 
belong  to  and  be  removed  by  the  party  who  shall  in  this 
partition  get  and  own  the  north  half  or  parcel  of  said  land; 
the  other  dwelling-house,  the  out-houses,  the  largest  of  the 
two  barns  and  the  two  corrals,  which  are  on  the  south  half 
or  parcel  of  said  land  adjoining  said  barn  on  the  north,  shall 
go  with  said  half  or  parcel  of  said  land,  and  belong  to  the 
party  who,  in  this  partition,  shall  get  and  own  said  south 
half  or  parcel  of  said  land  in  controversy,"  etc. 

The  appellant  objects  to  this  decree  on  the  grounds: 
First,  that  the  court  exceeded  its  jurisdiction  in  making  the 
partition  itself  instead  of  leaving  it  to  be  done  by  the 
referees;  and,  second,  that  even  if  the  court  had  possessed 
the  authority  to  make  the  partition,  it  proceeded  in  this 
instance  upon  an  erroneous  principle.  Both  points  are  well 
taken : 

First.  The  court  can  order  a  partition  to  be  made,  but  it 
cannot  itself  make  the  partition  except  in  the  indirect  mode 
of  confirming  the  report  of  the  referees  appointed  for  the 
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purpose  of  carrying  out  the  order  of  partition.  In  this  case  it 
was  settled  by  the  pleadings  that  the  land,  including  the  im- 
provements, was  common  property,  belonging  an  undivided 
half  to  each  party,  and  there  seems  to  have  been  nothing 
for  the  court  to  decide  preliminary  to  the  interlocutory  de- 
cree except  the  question  whether  the  land  should  be  parti- 
tioned between  the  parties  or  sold,  and  the  proceeds  di- 
vided. Having  decided  in  favor  of  a  partition,  the  court 
should  have  appointed  referees,  and  directed  them  to  divide 
and  mark  out  the  land,  including  the  improvements,  into 
two  parcels  of  equal  valuCy  instead  of  making  the  division 
itself  into  two  parcels  of  equal  area. 

Second.  We  are  not  aware  of  any  precedent  for  requiring 
a  severance  and  removal  of  improvements  which  are  a  part 
of  the  realty  from  one  parcel  of  the  land  to  another  in  order 
to  equalize  their  values,  and  we  think  such  a  course  would 
he  generally,  if  not  always,  injurious  to  the  interests  of  the 
co-tenants.  If,  in  carrying  out  an  order  of  partition  in  a 
case  like  this,  the  land  cannot  be  divided  into  parcels  of 
convenient  shape  and  situation  without  throwing  all,  or  the 
more  valuable  portion  of  the  improvements  into  one  tract, 
then,  unless  the  value  of  the  land  in  the  other  tract  is  greater 
than  in  the  one  on  which  the  improvements  are  situated,  it 
should  be  increased  in  area  until  it  is  equal,  quantity  and 
quality  considered,  to  the  remaining  tract,  with  the  improve- 
ments included.  The  statute  (C.  L.  sees.  1338-9-40-41),  and 
the  authorities  cited  in  the  briefs  of  counsel,  sustain  these 
views,  and  upon  the  grounds  stated,  and  for  the  additional 
reason  that  the  decrees  order  a  partition  of  certain  per- 
sonal property  not  mentioned  in  the  pleadings,  the  interloc- 
utory decree  must  be  reversed,  and  as  the  final  decree 
merely  carries  the  interlocutory  decree  into  eflfect,  that  must 
he  reversed  also. 

It  is  ordered  that  the  final  decree  be  reversed,  and  the 
interlocutory  decree  also,  in  so  far  as  it  attempts  to  make  a 
partition;  and  tbe  cause  is  remanded  for  further  proceedings 
in  accordance  with  the  views  herein  expressed. 
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[No.  805.] 

DAYTON  GOLD  AND  SILVER  MINING  COMPANY, 
Petitioner,  v.  W.  M.  SEAWELL,  District  Judge, 
Respondent. 

Mining  and  Milling  Act,  Constitutional. — ^The  act  entitled,  "An  act  to 
encourage  the  mining,  milling,  smelting,  or  otber  reduction  of  ores  in  the 
State  of  Nevada,"  approved  March  1,  1875  (Stat.  1875,  111),  is  consti- 
tutional. 

Eminent  Domain— Public  Use. — When  the  legislative  power  of  appropria- 
tion of  the  private  property  of  a  citizen  is  attempted  to  be  exercised,  the 
true  test  of  its  validity  is,  whether  or  not  the  use  for  which  the  property 
is  to  be  appropriated  is  a  *  *  public  use,  "within  the  meaning  of  these  words 
as  used  in  section  8,  article  1,  of  the  state  constitution. 

Idkm— Decision  op  Legislatuhe  not  final. — The  declaration  by  the  legis- 
lature that  the  purposes  named  in  the  act  are  "  to  be  for  the  public  use, 
and  the  right  of  eminent  domain  may  be  exercised  therefor,"  is  not  con- 
clusive upon  the  courts. 

Idem — Doubtful  Constkuction. — Although  the  action  of  the  legislature  is 
not  final,  its  decision  upon  this  poiut  is  to  be  treated  by  the  courts  with 
the  consideration  which  is  due  to  a  co-ordinate  department  of  the  state 
government,  and  in  case  of  a  reasonable  doubt  as  to  the  meaning  of  the 
words  the  construction  given  to  them  by  the  legislature  ought  to  prevail. 

Wisdom,  Policy,  and  Expkdikncy  op  the  Law.— The  legislative  and  execu- 
tive departments  of  the  state  government  are  the  sole  judges  of  the 
wisdom,  policy,  justice  or  expediency  of  a  law. 

Idem — Powkb  or  Couuts. — It  is  only  in  cases  where  the  federal  or  stale 
constitution  limits  the  legislative  power,  and  controls  the  will  of  the  legis- 
lature by  a  paramount  law,  that  courts  are  authorized  to  interfere  and 
declare  any  legislative  enactment  void. 

Eminent  Domain — Mkaning  op  the  Wobds  "Public  Use." — In  construing 
the  meaning  of  the  words  ** public  use,"  as  contained  in  the  constitution 
of  this  state:  Held,  that  any  appropriation  of  private  property  under  the 
right  of  eminent  domain,  for  any  purpose  of  great  public  benefit,  interest 
or  advantage  to  the  community,  is  a  taking  for  a  public  use. 

Idem — Nkcessity  must  Exist.— The  object  for  which  private  property  is  to 
be  taken  must  not  only  be  of  great  public  benefit  and  for  the  paramount 
interests  of  the  community,  but  the  necessity  must  exist  for  the  exer- 
cise of  the  right  of  eminent  domain. 

Idem — When  the  Power  can  be  Exebcised. — The  exercise  of  the  power 
of  eminent  domain,  even  for  uses  confessedly  for  the  public  benefit,,can 
only  be  resorted  to  when  the  benefit  which  is  to  result  to  the  public  is 
of  paramount  importance  compared  with  the  individual  loss  or  incon- 
venience, and  then  only  after  an  ample  and  certain  provision  has  been 
made  for  a  just,  full  and  adequate  compensation  to  the  citizen  whose 
property  is  to  bo  taken. 
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Argument  for  Petitioner. 

Original  application  before  the  Supreme  Court  for  a  writ 
of  peremptory  mandamus. 

The  facts  are  stated  in  the  opinion. 

IVhUinan  &  Wood  and  G.  J.  Hillyer,  for  Petitioner. 

I.  The  proceedings  provided  by  the  statute  in  question 
are  identical  with  those  held  to  be  constitutional  for  the  Ex- 
ercise of  eminent  domain  and  taxation  in  case  of  raih^oads 
in  this  state.  {Gibson  v.  Mason,  5  Nev.  282;  Elliot  v.  V  &  T. 
R,  It.  Go.,  Id.  358;  V.  dc  T.  R.  R.  Go.  v.  Henry,  8  Id.  1G5.) 
The  method  then  beiug  correct,  the  only  question  is  us  to 
the  right.  It  is  generally  concedeji  that  private  property 
may  not  be  taken  by  legislative  action  for  private  purposes; 
in  fact,  we  have  found  but  one  authority  to  the  contrary 
{Harvey  Y.  ITiomas,  10  Watts.  64);  yet  there  is  no  reason 
for  the  rule,  and  we  contend  that  the  logical  conclusion 
should  be  otherwise.  And  first,  the  constitution  of  the 
United  States,  so  often  called  to  the  aid  of  the  rule,  has 
nothing  to  do  with  it.  The  fifth  amendment  to  the  federal 
constitution  aflfects  only  federal  legislation,  and  does  not  in 
any  manner  control  that  of  the  several  states.  {Barron  v. 
City  of  Baltimore,  7  Pet.  273;  Fox  v.  State  of  Ohio,  5  How. 
449;  Withers  v.  Buckley,  20  Id.  90.)  So  then  we  have  only 
to  consider  the  eflfect  of  the  state  constitution  upon  the 
proposition. 

It  is  universally  conceded  that  the  constitution  of  a  state, 
touching  the  legislative  brunch,  is  a  limitation,  not  a  grant 
of  power;  and  that  the  legislative  power  is  unlimited,  save 
as  so  circumscribed.  {Gibson  v.  Mason,  5  Nev.  283;  Leaven- 
woiih  Gounty  v.  Miller,  7  Kan.  479.)  If  this  be  so,  and 
there  is  no  doubt  upon  that  point,  what  shall  prevent  a 
legislature  from  taking  private  property  for  private  use? 
Is  it  because  it  would  be  a  violation  of  a  natural  right  ? 
Many  legislative  powers  are  such,  and  it  is  well  held  that  it 
will  not  do  to  make  this  claim  as  against  a  written  constitu- 
tion. {Butler  V.  Palmer,  1  Hill,  324;  Bennett  v.  'Boggs,  1 
Baldwin,  74;  Cochran  v.  Van  Surlay,  20  Wend.  381;  Calder 
V.  Bidl,  3  Dallas,  386;  Gibson  v.  Mason,  5  Nev.  295.) 
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No    implied  proliibition   can    properly   be   drawn   from 
the   language   of  the   constitution.     It  is  admitted  on  all 
hands,  that  the  gist  of  such  language  is  in  the  prohibition 
to  take  private  property  for  public  use  without  compensation. 
So  the  only  prohibition  which  can  properly  be   inferred 
against  taking  private  property  for  private  use,  if  any  may 
be,  is  that  such  property  shall  not  be  taken  for  such  use 
without  compoisation.     This   we   claim,  against   the  great 
Aveight  of  authority  to  the  contrary,  is  the  only  logical  con- 
clusion.    So  if  the  statute  in  question  does  take  private 
property  for  private  use,  still,  as  it  provides  compensation ,  it 
is  not  unconstitutional.     But  it  is  not  necessary  for  the  pur- 
poses of  this  case  to  assume  this  extreme  ground,  though  it 
be  clearly  correct.     The  statute  declares  in  terms  that  the 
use  for  which  the  property  is  sought  to  be  taken  by  peti- 
tioner is  a  public  use,  being  that  of  mining.     This  should 
be  conclusive  (Potter's  Dwarris  on  Statutes,  381,  sec.   1); 
or  if  not  absolutely  conclusive,  still  of  such  great  weight, 
that  unless  the  use  be  clearly  private,  courts  will  not  inter- 
fere with  the  legislative*  decision.  {United  States  \.  Harris^ 
1  Sumner,  42;  BeeJzman  v.  Sa7\  &  Sch.  It,  i?.  6^o.,  3  Paige, 
46;  Varich  v.  Smith,  5  Id.  137;  Matter  of  Toiomend,  39  N. 
Y.  174;  Banklieady.  BroiaUy  25  Iowa,  546;  Olmsteadx.  Camp, 
33  Conn.  632;   Toddy.  Austin,  34 Id.  78;  Talbot  v.  Hudson, 
16  Gniy,  417;   JVaterworJcs  Co,   v.  Burhhurt  et  al,,  41  Ind. 
379;  Kent's  Com.,  vol.  2,  12th  ed.,  340,  note.) 

II.  Within  the  meaning  of  the  law  of  eminent  domain, 
land  is  taken  for  the  public  use,  whenever  its  taking  is  for 
the  general  public  advantage.  In  addition  to  the  authori- 
ties cited  in  the  opinion,  counsel  refer  to  the  following: 
(Cooley  on  Taxation,  77;  Ash  v.  Cummings,  50  N.  H,  591; 
Jordan  v.  Woodward,  40  Maine,  317;  Burgess  v.  Clark,  13 
Ired.  109;  Crenslmw  v.  Slate  River  Co.,  6  Hand.  245;  Sctid- 
der  V.  Trustees  Del.  I  alls  Co,,  1  Sant.  N.  J.  694;  Irabue  v. 
Macklin,  4  B.  Monroe,  497;  Matter  Central  Park,  63  Barb. 
282;  Brooklyn  Park  Commissunters  v.  Armstrong,  45  N.  Y. 
234;  Countij  Court  v.  Greemoood,  58  Mo.  175;  Uildreth  v. 
Lowell,  11  Gray,  345;  Lumbardy.  Stearns,  4  Cush.  60;  Bur- 
den  V.  Stein,  27  Ala.  104;  Beddall  v.  Bryan,  14  Md.  444: 
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People  V.  Nearing,  27  N.  T.  306;  Anderson  v.  Kerns  Drain- 
age Co.,  14  Ind.  199;  Miller  \\  Craig,  3  Stock.  N.  J.  175; 
Dinghy  y,  Boston,  100  Mass.  544;  Sessions  v.  CrimkiUon,  20 
Ohio  St.  349;  Edivards\,  Stonington  Cemetery  Ass,,  20 Conn. 
466;  Case  of  Pocopson,  16  Penn  St.  15;  Stevens  v.  Walker, 
15  La.  An.  577;  In  re  ML  Washington  li.  B.  Co,,  35  N.  H. 
134.)  All  of  the  purposes  allowed  in  these  different  cases 
come  properly  under  the  rule  quoted,  for  that  they  contrib- 
uted in  some  degree  to  the  public  welfare,  pleasure,  neces- 
sity, or  convenience.  If  these,  or  any  of  these,  can  prop- 
erly be  upheld,  how  much  more  the  present  case,  involving 
the  pursuit  of  mining,  which  directlj'-  affects  all  the  people 
of  Nevada;  without  which  there  would  be  no  Nevada. 

De  Long  &  Belknap,  Stoneliill  &  Foote,  and  Tliomas  H, 
Wells,  for  Respondent. 

• 

I.  The  nature  of  the  use  to  which  the  legislature  may 
dedicate  the  property  of  a  citizen,  is  not  established  "by  the 
name  which  they  give  to  it,  but  is  an  inherent  and  insepar- 
ble  quality  or  characteristic  which  cannot  be  changed  how- 
ever it  be  denominated.  (Bloodgoodx.  M,  &  H,  B.  B.  Co,, 
18  Wend  62.)  The  right  of  a  state  government  to  take  p)*i- 
vate  property  for  private  uses  is  not  only  contrary  to  the 
principles  of  Magna  Charta  and  the  very  life  of  republican 
institutions,  but  if  the  maxim,  ^'expressio  nnius,''  ^^exdusio 
alterius,^^  is  of  any  force,  is  contrary  to  the  express  provis- 
ion of  the  state  constitution.  *'It  is  prohibited  to  the  gov- 
ernment of  the  state  even  in  its  sovereign  capacity  to  take 
private  property  except  for  public  uses,"  consequently  it  is 
not  in  the  power  of  the  legislature  to  authorize  private  prop- 
erty to  be  taken  for  any  other  purpose.  {Bloodgood  v.  3J, 
&  H,  B,  B.  Co,,  18  Wend.  63.) 

II.  It  is  established  by  principle  and  authority,  that  the 
provision  in  the  constitution  of  this  state,  '*that  private 
property  shall  not  be  taken  for  public  use  without  just  com- 
pensation having  been  first  made  or  secured,"  prohibits  the 
legislature  from  taking  private  property  for  public  uses, 
without  the  consent  of  the  owner,  even  if  compensation  is 
made.     **In  no  case  can  private  property  be  taken,  even 
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where  just  compensation  is  paid  except  for  public  uses." 
(Gibson  V.  Mason,  5  Nev.  285;  Taj/lor  v.  Porter,  4  Hill,  140; 
Bankhead  v.  Brown,  25  Iowa,  540;  Tylet^  v.  Beaelier,  44  Vt. 
648;  Bunn  v.  Seiyen,  2  Selden,  366;  WiUdnson  v.  Ldand,  2 
Peters,  627;  2  Kent's  Com.  340;  Cooley's  Const.  Lim.,  530-2; 
Sedgwick's  Const.  Law,  155.)  It  is  only  on  the  ground  that 
the  public  have  the  right  to  tlje  use  of  railroads,  bridges, 
wharves,  and  the  like,  that  private  property  can  be  con- 
demned for  those  uses. 

III.  Statutes  similar  to  the  statute  under  which  the  peti- 
tioner claims  the  right  to  take  the  property  of  the  defend- 
ant have  been  held  unconstitutional  in  the  following  cases, 
viz. :  GiUan  v.  Hutchinson,  16  Cal.  153 ;  Reeves  v.  Treasurer 
of  Wood  Co.,  8  Ohio  St.  E.  344;  TijUr  v.  Beacher,  44  Ver- 
mont, 648;  see  also  dissenting  opinion  in  Neiocomb  v.  Smith, 
2  Pinney,  140;  Raddell  v.  Bryan,  14  Md.  144. 


By  the  Court,  Hawley,  C.  J. : 

The  petitioner  applies  for  a  writ  of  mandamus  to  c8ftf)el 
the  respondent,  as  district  judge  of  the  third  judicial  dis- 
trict, to  forthwith  proceed  to  hear  a  certain  petition  by  it 
filed  and  presented  under  the.  provisions  of  the  statute  of 
this  state  entitled:  **An  act  to  encourage  the  mining,  mill- 
ing, smelting,  or  other  reduction  of  ores  in  the  State  of 
Nevada"  (approved  March  1,  1875),  wherein  it  is,  among 
other  things,  alleged  that  petitioner  desires  to  acquire  a 
strip  of  land  in  possession  of,  and  claimed  by,  one  James 
Waddell;  that  it  is  necessary  for  petitioner  to  obtain  this 
land  in  order  to  transport  the  wood,  lumber,  timbers  and 
other  materials  to  enable  it  to  conduct  and  carry  on  its 
business  of  mining;  and  petitioner  therefore  prays  that  re- 
spondent may  be  compelled  to  appoint  commissions,  wliose 
duty  it  shall  be  to  determine  and  assess  the  compensation 
to  be  paid  for  such  land,  and  in  all  respects  to  proceed  and 
make  such  orders  as  may  be  necessary,  or  proper,  in  pur- 
suance of  the  provisions  of  said  act.     The  respondent  re- 
fused to  act  in  the  premises,  because,  in  his  judgment,  the 
act  in  question  is  unconstitutional  and  void.     He  claims 
that  the  act  is  in  direct  violation  of  the  provision  of  section 
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eight,  article  one,  of  tbe  constitution,  which  declares  that 
no  person  shall  be  "deprived  of  life,  liberty  or  property, 
without  due  process  of  law;  nor  shall  private  property  be 
taken  for  public  use  without  just  compensation  having  been 
first  made  or  secured." 

The  law,  in  our  judgment,  is  well  settled  that,  under  this 
provision  of  the  constitution,  private  property  cannot  be 
taken  for  a  private  use.  The  property  of  a  citizen  can  only 
be  taken  by  an  act  of  the  legislature  for  a  public  use,  when 
a  necessity  exists  therefor,  and  when  compensation  to  the 
owner  has  first  been  made  or  secured.  Whenever,  there- 
fore, the  legislative  power  of  appropriation  of  the  private 
property  of  a  citizen  is  attempted  to  be  exercised,  the  true 
test  of  its  validity  is,  whether  or  not,  the  use  for  which  the 
property  is  to  be  appropriated  is  a  ** public  use,"  within 
the  meaning  of  these  words  as  used  in  the  constitution. 

The  first  section  of  the  act  in  question  declares  that  **the 
production  and  reduction  of  ores  are  of  vital  necessity  to 
the  people  of  this  state;  are  pursuits  in  which  all  are  in- 
terested and  from  which  all  derive  a  benefit;  so  the  raining, 
milling,  smelting,  or  other  reduction  of  ores  are  hereby 
declared  to  be  for  the  public  use,  and  the  right  of  eminent 
domain  may  be  exercised  therefor."     (Stat.  1875,  111.) 

It  is  contended  by  petitioner  that  this  declaration  of  the 
legislature  is  conclusive  upon  the  courts;  in  other  words, 
that  it  is  not  within  the  legitimate  province  of  the  judiciary 
to  control  the  judgment  or  decision  of  the  legislature. 
There  are  some  very  respectable  opinions  which  tend  to 
support  this  view;  but  the  decided  weight  of  the  authorities 
as  well  as  reason  is  against  it.  As  we  construe  the  provis- 
ion of  the  constitution,  there  is  a  limit  upon  the  exercise 
of  legislative  power  which  prohibits  that  body  from  enact- 
ing any  law  which  takes  the  property  of  one  citizen  and 
gives  it  to  another  for  a  private  use,  and  if  the  legislature 
has,  in  the  passage  of  this  act,  gone  beyond  this  limitation 
it  is  tbe  clear  and  positive  duty  of  this  court  to  declare  the 
act  unconstitutional  and  void.  But  in  this  connection  it 
must,  as  we  think,  be  admitted  that  although  the  action  of 
the  legislature  is  not  final,  its  decision  upon  this  point  is  to 
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be  treated  by  the  courts  with  the  consideration  which  is 
due  to  a  co-ordinate  department  of  the  state  government, 
and  in  case  of  a  reasonable  doubt  as  to  the  meaning  of  the 
words,  the  construction  given  to  them  by  the  legislature 
ought  to  prevail. 

Before  we  disbuss  the  main  questions  presented  for  our 
decision,  it  is  proper  to  state  that  we  have  nothing  to  do 
with  the  wisdom,  policy,  justice,  or  expediency  of  the  law. 
These  are  matters  of  which  the  legislative  and  executive  de- 
partments of  the  state  government  are  the  sole  judges;  and 
even  if  we  differed  in  opinion  with  them  upon  any  of  these 
grounds,  we  could  not,  for  such  reason,  declare  the  act  in- 
valid. In  the  consideration  of  this  case,  these  questions 
will  be  treated  as  settled  by  the  passage  and  approval  of  the 
act.  The  remedy  for  unwise  or  oppressive  legislation,  when 
within  constitutional  limits,  is  by  an  appeal  to  the  justice, 
intelligence,  patriotism,  and  protection  of  the  representa- 
tives of  the  people.  It  is  only  in  cases  where  the  federal, 
or  state,  constitution  limits  the  legislative  power,  and  con- 
trols the  will  of  the  legislature  by  a  paramount  law  that 
courts  are  authorized  to  interfere  and  declare  any  legislative 
enactment  void.  These  general  principles  are  axiomatic  in 
the  jurisprudence  of  this  country. 

This  brings  us  to  the  direct  question :  What  is  the  mean- 
ing of  the  words  ''public  use'*  as  contained  in  the  provision 
of  our  state  constitution?"  It  is  contended  by  respondent 
that  these  words  should  be  construed  with  the  utmost  rigor 
against  those  who,  try  to  seize  property,  and  in  favor  of 
those  whose  property  is  to  be  seized.  In  other  words,  that 
in  favor  of  private  rights  the  construction  should  be  strict; 
that  the  words  mean  possession,  occupation,  or  direct  en- 
joyment by  the  public.  On  the  other  hand,  it  is  claimed 
by  petitioner  that  courts  should  give  to  the  words  a  broader 
and  more  extended  meaning,  viz.,  that  of  utility,  advantage 
or  benefit;  that  any  appropriation  of  private  property  under 
the  right  of  eminent  domain  for  any  purpose  of  great  public 
benefit,  interest  or  advantage  to  the  community  is  a  taking 
for  a  public  use.  No  question  has  ever  been  submitted  to 
the  courts  upon  which  there  is  a  greater  variety  and  con- 
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flict  of  reasoning  and  results  than  that  presented  as  to  the 
meaning  of  the  words  **  public  use"  as  found  in  the  diflferent 
state  constitutions  regulating  the  right  of  eminent  domain. 
The  reasoning  is  in  many  of  the  cases  as  unsatisfactory  as 
tbe  results  have  been  uncertain.  The  beaten  path  of  pre- 
cedent to  which  courts,  when  in  doubt,  seek  refuge,  here 
furnishes  no  safe  guide  to  lead  us  through  the  long  lane  of  un- 
certainty to  the  open  highway  of  public  justice  and  of  right. 
The  authorities  are  so  diverse  and  conflicting,  that  no 
matter  which  road  the  court  maj'-  take  it  will  be  sustained, 
and  opposed,  by  about  an  equal  number  of  the  decided 
cases.  In  this  dilemma,  the  meaning  must,  in  every  case, 
be  determined  by  the  common  sense  of  each  individual 
judge  who  has  the  power  of  deciding  it.  Upon  exam- 
ining the  authorities,  we  find  that  private  property  has 
been  taken  under  a  similar  provision  in  the  diiSFerent  state 
constitutions,  for  the  purpose  of  making  public  highways, 
turnpike  roads,  and  canals;  of  building  railroads;  of  con- 
structing wharves  and  basins;  of  establishing  ferries;  of 
draining  swamps  and  marshes;  of  bringing  Water  into  cities 
and  towns;  of  the  establishment  of  water-power  for  manu- 
facturing purposes;  of  laying  out  a  public  park;  of  con- 
structing sewers;  of  erecting  levees,  to  prevent  inunda- 
tion; of  building  lateral  railroads  to  coal  mines;  of  laying 
pipe  for  the  transportation  of  oil  from  oil-wells  to  a  railroad; 
of  laying  gas-pipes;  of  disposing  of  stagnant  and  offensive 
water,  etc.,  etc. 

It  has  frequently  been  decided  that  the  public  have  an 
interest  in  the  use  of  a  railroad  because  it  increases  the 
facility  for  travel  and  transportation  from  one  part  of  the 
country  to  another,  and  every  citizen  may  use  it  by  paying 
the  usual  rates  of  fare;  the  owners  may  also  be  prosecuted 
for  any  damage  sustained  by  their  refusal  to  transport  indi- 
viduals or  their  property  upon  the  payijaent  of  the  fare  or 
freight.  A  turnpike  is  said  to  be  for  a  public  use  because 
every  man  can,  with  his  own  horses  and  teams,  or  on  foot, 
travel  upon  it  for  a  fixed  compensation,  and  the  legislature 
may,  from  time  to  time,  limit  the  amount  of  toll  which  the 
owners  may  take,  and  regulate  the  franchise  under  which  their 
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riglit  to  collect  tolls  exists.  The  same  principle  has  been 
applied  to  many  of  the  other  enumerated  cases.  It  is, 
however,  evident  that  the  act  in  question  cannot  be  sus- 
tained upon  any  such  reasoning.  It  can  only  be  sustained, 
if  at  all,  by  adopting  the  theory  advanced  by  petitioner's 
counsel.  The  issue  is  clearly  presented  and  it  ought  to  be 
fairly  met.  That  the  purposes  mentioned  in  the  act  "are 
of  vital  necessity  to  the  people  of  this  state,"  cannot  be  de- 
nied; that  mining  is  the  paramount  interest  of  the  state  is 
not  questioned;  that  anything  which  tends  directly  to  en- 
courage mineral  developments  and  increase  the  mineral  re- 
sources of  the  state  is  for  the  benefit  of  the  public  and  is 
calculated  to  advance  the  general  welfare  and  prosperity  of 
the  people  of  this  state,  is  a  self-evident  proposition. 
Hence,  it  necessarily  follows  that  if  the  position  contended 
for  by  petitioner  is  correct,  and  I  believe  it  is,  then  the  act 
is  constitutional  and  should  be  upheld.  Although  other 
and  weaker  reasons  have  more  frequently  been  assigned,  it 
seems  to  me  that  this  is  the  true  interpretation  upon  which 
courts  have  really  acted  in  sustaining  the  right  of  eminent 
domain  in  favor  of  railroads  and  other  objects,  and  in  sev- 
eral of  the  decided  cases  this  reason  is  expressly  given. 

Chancellor  Walworth,  in  Beekmaii  v.  SarcUoga  avd  Schen- 
ectady Eailroad  Co.,  advanced  the  doctrine  that  if  the  public 
interest  could  in  any  way  be  promoted  by  the  taking  of 
private  property,  that  it  must  rest  in  the  wisdom  of  the  leg- 
islature  to   determine   whether   the   benefit   to  the  public 
would  be  of  sufficient  importance  to  render  it  expedient  for 
them  to  exercise  an  interference  with  the  private  rights  of 
individuals  for  that  purpose,  and  said:  "It  is  upon  this 
principle  that  the  legislature  of  several  of  the  states  have 
authorized  the  condemnation  of  the  lands  of  individuals  for 
mill-sites,  where  from  the  nature  of  the  country  such  mill- 
sites  could  not  be.  obtained  for  the  accommodation  of  the 
inhabitants  without  overflowing  the  lands  thus  condemned. 
Upon  the  same  principle  of  public   benefit  not  only  the 
agents  of  the  government,  but  also  individuals  and  corpo- 
rate bodies,  have  been  authorized  to  take  private  property 
for  the  purpose  of  making  public  highways,  turnpike  roads 
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and  canals.  *  *  *  In  all  sucli  cases  the  object  of  the 
legislative  grant  of  power,  is  the  public  benefit  derived 
from  the  contemplated  improvement,  whether  such  improve- 
ment is  to  be  eflfected  directly  by  the  agents  of  the  govern- 
ment, or  through  the  medium  of  corporate  bodies  or  of  in- 
dividual enterprise."  (3  Paige,  73.)  The  same  views  were 
again  expressed  by  the  learned  chancellor,  and  adhered  to 
by  a  majority  of  the  court  in  Bloodgood  v.  T/ie  Moltawk  and 
Hudson  Railroad  Company y  18  Wend.  13. 

In  Gribson  v.  Mason,  Lewis,  C.  J.,  after  declaring  that 
property  could  only  be  taken  for  public  uses,  says:  **A 
railroad  must,  then,  whenever  the  right  to  take  private 
property  is  given  to  it,  *  *  *  be  held  to  be  a  public 
work,  and  for  the  public  benefit."  (5  Nev.  308.)  And  in 
this  opinion  the  language  of  Chancellor  "Walworth,  in  the 
case  of  BedcTnan  v.  Ihe  M.  &  S.  R,  R.  Co.,  is  quoted  with 
approval.  But  the  cases  more  directly  in  point,  where  the 
decisions  are  solely  based  upon  this  ground,  are  to  be 
foand  in  the  states  where  a  construction  is  givi^n  to  what 
are  known  as  the  "mill-dam"  or  '*flowage"  acts.  It  is 
true  that  these  acts  in  Massachusetts,  owing  to  some  of  the 
provisions  of  the  constitution  of  that  state,  could  perhaps 
have  been  upheld  under  the  existing  colonial  laws  in  force 
in  that  state,  in  relation  to  the  rights  of  proprietors  of  land 
traversed  by  mill  streams,  at  the  time  of  the  adoption  of 
the  state  constitution;  but  the  reasoning  of  the  courts  in 
sustaining  the  acts  is  generally,  if  not  universally,  based 
upon  the  grounds  relied  upon  to  sustain  the  validity  of  the 
statute  of  this  state. 

In  Boston  and  Roocbury  Mill  Corporation  v.  Neivman, 
wherein  the  validity  of  a  special  act  which  authorized  the 
taking  of  private  property  of  certain  flat  grounds  to  consti- 
tute a  receiving  basin,  so  as  to  enable  the  corporation  to 
carry  on  its  enterprise,  was  drawn  in  question;  the  court 
after  tracing  the  history  of  the  mill-dam  acts  back  to  their 
provincial  origin,  and  declaring  that  there  was  no  diflference 
in  princif »le  between  the  special  act  and  the  mill-dam  acts 
under  the  colonial  laws,  sustained  the  validity  of  the  act, 
and  in  the  course  of  the  opinion  say:     **The  principle  is, 
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that  the  lands  of  individuals  are  holden  subject  to  the 
requisitions  of  the  public  exigencies,  a  reasonable  compen- 
sation being  paid  for  the  damage.  It  is  pot  taking  the 
property  of  dne  man  and  giving  it  to  another.  At  most,  it 
is  a  forced  sale  to  satisfy  the  pressing  want  of  the  public." 
(12  Pick.  480.)  The  principle  is  better  stated  by  Chief 
Justice  Shaw,  who  delivered  the  opinion  of  the  court  in 
Hazen  v.  Essex  Company.  In  this  case  the  defendant  was 
incorporated  for  the  purpose  of  erecting  a  dam  across  the 
Merlamack  river,  and  constructing  one  or  more  locks  and 
canals,  to  remove  obstructions  in  said  river  by  falls  and 
rapids,  and  to  create  a  water  power  to  be  used  for  mechan- 
ical and  manufacturing  purposes;  and  it  was  contended 
that  the  act  was  void  because  it  authorized  the  taking  of 
property  for  a  private  use,  and  the  main  question,  discussed 
in  the  opinion,  was  whether  the  use  was  public  or  private. 
The  court  say:  **The  establishment  of  a  great  mill  power 
for  manufacturing  purposes,  as  an  object  of  great  public 
interest,  especially  since  manufacturing  has  come  to  be  one 
of  the  great  public  industrial  pursuits  of  the  common- 
wealth, seems  to  have  been  regarded  by  the  legislature  and 
sanctioned  by  the  jurisprudence  of  the  commonwealth, 
and,  in  our  judgment,  rightly  so,  in  determining  what  is  a 
public  use,  justifying  the  exercise  of  the  right  of  eminent 
domain."     (12  Cush.  477.) 

But  still  clearer  and  more  direct  is  the  language  of  Bige- 
low,  C.  J.,  speaking  for  the  court  in  the  subsequent  case 
of  Talbot  V.  Hudson.  *  *  In  many  cases,  there  can  be  no  dif- 
ficulty in  determining  whether  an  appropriation  of  property 
is  for  a  public  or  private  use.  If  land  is  taken  for  a  fort,  a 
canal,  or  a  highway,  it  would  clearly  fall  within  the  first- 
class;  if  it  is  transferred  from  one  person  to  another,  or  to 
several  persons  solely  for  their  peculiar  benefit  and  advan- 
tage, it  would  as  clearly  come  within  the  second-class.  But 
there  are  intermediate  cases  where  public  and  private  in- 
terests are  blended  together,  in  which  it  becomes  more  dif- 
ficult to  decide  within  which  of  the  two  classes  they  may  be 
properly  said  to  fall.  There  is  no  fixed  rule  or  standard  by 
which  such  cases  can  be  tried  and  determined.     Each  must 
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necessarily  depend  upon  its  own  j)eculiar  circumstances* 
In  the  present  case,  there  can  be  no  doubt  that  every  owner 
of  meadow  land  bordering  on  these  rivers,  will  be  directly 
benefited,  to  a  greater  or  less  extent,  by  the  reduction  of 
the  height  of  the  plaintiff's  dam.  The  act  is,  therefore,  in  a 
certain  §ense,  for  a  j)rivate  use,  and  inures  directly  to  the 
individual  advantage  of  such  owners.  But  this  is  by  no 
means  a  decisive  test  of  its  validity.  Many  enterprises  of 
the  highest  public  utility  are  j)roductive  of  great  and  imme^ 
diate  benefits  to  individuals.  A  railroad  or  canal  may 
largely  enhance  the  value  of  private  property  situated  at  or 
near  its  termini;  but  it  is  not  for  that  reason  any  less  a 
public  work,  for  the  construction  of  which  private  property 
may  well  be  taken.  "We  ore,  therefore,  to  look  further  into 
the  probable  operation  and  effect  of  the  statute  in  question, 
in  order  to  ascertain  whether  some  public  interest  or  benefit 
may  not  be  likely  to  accrue  from  th.e  execution  of  the  power 
conferred  by  it  upon  the  defendants.  If  any  such  can  be 
found,  then  we  are  bound  to  suppose  that  the  act  was  passed 
in  order  to  effect  it.  *  ^  *  It  has  never  been  deemed 
essential  that  the  entire  community,  or  any  considerable 
portion  of  it,  ^should  directly  enjoy  or  participate  in  an 
improvement  or  enterprise,  in  order  to-  constitute  a  public 
use,  within  the  true  meaning  of  these  words  as  used  in  the 
constitution.  Such  an  interpretation  would  greatly  narrow 
and  cripple  the  authority  of  the  legislature,  so  as  to  deprive 
it  of  the  power  of  exerting  a  material  and  beneficial  influ- 
ence on  the  welfare  and  prosperity  of  the  state.  In  a 
broad  and  comprehensive  view,  su<?h  us  has  been  heretofore 
taken  of  the  construction  of  this  clause  of  the  declaration 
of  rights,  everything  which  tends  to  enlarge  the  resources, 
increase  the  industrial  energies,  and  promote  the  productive 
power  of  any  considerable  number  of  the  inhabitants  of  a 
section  of  the  state,  or  which  leads  to  the  growth  of  towns  and 
the  creation  of  new  sources  for  the  'employment  of  private 
capital  and  labor,  indirectly  contributes  to  the  general  wel- 
fare and  to  the  prosperity  of  the  whole  community."  (16 
Gray,  423.) 
The  principle   announced  in  these  cases  was  approved 
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and  followed  by  a  majority  of  the  court  in  Newcmnib  v.  Smith 
(2  Pin.  (Wis.)  131.)  It  must,  however,  be  admitted,  that 
the  value  of  this  case  as  an  authority  is  materially  weak- 
ened by  a  very  able  dissenting  opinion  delivered  by 
Larrabee,  J.,  and  concurred  in  by  Chief  Justice  Stow,  and 
the  fact  that  in  Fisher  v.  Horicon  Iron  and  3Ianvfaciuriiig 
Company  (10  Wis.  351),  and  other  subsequent  cases,  the 
supreme  court  of  that  state  question  the  correctness  of  the 
conclusion  reached  by  the  majority  of  the  court  in  Newcomb 
V.  Smith,  that  the  '*  mill-dam  "  law  was  constitutional,  but 
adhere  to  it  solely  upon  the  doctrine  of  stare  decisis. 

In  Connecticut  the  doctrines  advanced  in  the  Massachu- 
setts  cases  are  fully  supported.     Especially  is  this  true  of 
the  reasoning  of  the  supreme  court  in  Olmstead  v.  Camp, 
sustaining  the  validity  of  the  flowage  act  of  that  state.    It 
was  there  contended  that  the  act  manifestly  authorized  the 
taking  of  property  for  private  use;  that  in  order  to  sus- 
tain the  law  it  must  affirmatively  appear  that  the  public 
have  an  interest  in  the  thing  to  be  taken;  that  there  must 
be  a  public  right  of  control  of  the  thing  taken  as  property 
in  which  the  state  has  an  interest;  that  the  thing  taken  is  to 
be  used  by  the  public,  and  is  taken  that  it  may  be  so  used. 
In  discussing  this  question  the  court  say:    "One  of  the 
most  common  meanings  of  the  word   *  use' as  defined  by 
Webster,  is   *  usefulness,  utility,  advantage,  productive  of 
benefit.'     Public  use  may  therefore  well  mean  public  use- 
fulness, utility  or  advantage,  or  what  is  productive  of  gen- 
eral benefit,  so  that  any  appropriating  of  private  property 
by  the  state  under  its  right  of  eminent  domain  for  purposes 
of  great  advantage  to  the  community,  is  a  taking  for  public 
use."     (33   Conn.   546.)     This   decision  directly  declariug 
that  the  **term  'public  use'  is  synonymous  with  public  ben- 
efit or  advantage"  was  concurred  in  by  all  the  judges  except 
Hinman,  C.  J.,  who  dissented.     In  the  subsequent  case  of 
Todd  V.  Austin,  34  Conn.  79,  the  court,  notwithstanding  the 
able  arguments  of  learned  counsel,  who  sought  by  numer- 
ous references  to  decided  cases  to  show  that  the  reasoning 
of  the  courts  in  sustaining  the  mill  acts  of  Massachusetts 
did  not  apply  in  support  of  the  flowage  act  of  Connecticut, 
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sustained  the  decision  in  Olmatead  v.  Camp.  In  New  Hamp- 
shire the  same  construction  is  given  to  a  similar  provision 
of  the  state  constitution  in  the  case  of  T/ie  Great  Falls  Man- 
xifacturiiig  Company  v.  Femtald.  In  this  case  the  petitioners 
were  incorporated,  under  the  authority  of  the  legislature, 
for  the  purpose  of  carrying  on  the  manufacture  of  cotton 
and  woolen  goods,  they  expended  large  sums  of  money  in 
constructing  dams  and  other  works,  and  obtained  a  water 
power  on  Salmon  Falls  river  sufficient  for  large  and  success- 
ful works.  The  defendant  claimed  title  to  a  small  and  not 
valuable  piece  of  land  which  was  flowed  by  the  dam  of  pe- 
titioners; he  unreasonably  refused  to  part  with  the  land,  and 
the  business  of  petitioners  was  in  danger  of  being  interrupted 
and  embarassed,  if  not  entirely  defeated,  by  this  obstinacy 
on  the  part  of  defendant.  "The  question  is,"  say  the  court, 
"whether  it  is  of  such  public  advantage  that  this  obstacle 
to  the  successful  prosecution  of  the  petitioners'  business 
should  be  removed  on  payment  of  just  compensation  to  the 
defendants,  that  the  right  would  be  taken  for  a  public  use, 
within  the  meaning  of  the  term  as  used  in  the  law  on  that 
subject,  and  in  the  constitution  of  this  state?  Or,  to  put 
the  question  in  a  general  form,  is  it  of  such  general  public 
advantage  that  the  streams  and  waters  of  this  state  should 
be  brought  into  practical  use  for  manufacturing  purposes, 
that  a  private  right  standing  in  the  way  of  an  enterprise  de- 
signed to  accomplish  extended  and  connected  improvements 
in  the  water  power  of  a  large  stream,  *  *  is  taken  for  a 
public  use  when  taken  to  advance  such  an  enterprise  and 
remove  an  obstacle  to  its  success?"  (47  N.  H.  456.)  The 
question  was  answered  in  the  affirmative  and  the  act  author- 
ing the  property  to  be  taken  was  sustained  by  a  full  bench. 
The  supreme  court  of  New  Jersey,  in  the  case  of  The 
Tide-Wafer  Co.  v.  Cosier,  held  that  the  right  of  eminent 
domain  could  be  employed  for  the  purpose  of  reclaiming 
large  tracts  of  tide-water  land,  and  based  its  decision  upon 
the  ground  that  "it  is  the  resulting  general  utility  which 
gives  such  enterprises  a  kind  of  public  aspect,  and  invests 
them  with  privileges  which  do  not  belong  to  mere  private 
interests."     (18  N.  J.  521.)     These  views  were   approved 
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and  followed  in  the  matter  of  the  application  for  drainage 
of  lands  between  Lower  Chatham  and  Little  Falls,  in  tlie 
coimiies  of  Passaic,  Essex  and  Moi^iSy  35  N.  J.  497.  The 
general  principle  upon  which  all  of  the  foregoing  cases 
were  decided  is  sustained  by  the  reasoning  of  the  courts 
in  the  following  additional  cases:  In  re  Morris  Canal  wnd 
Bank.  Co.,  39  N.  T.  171;  BhomfieM  and  liochester  Nat.  Gas 
Light  Co,  V.  Bichardson,  63  Barb.  437;  Venard  v.  CrosSy  8 
Kansas,  248;  Harding  v.  Funic,  8  Id.  315;  Bankhead  v. 
Broivn,  25  Iowa,  540. 

The  cases  of  Ilays  v.  Bishei^  (32  Penn^-Stat.  169),  sustain- 
ing the  constitutionality  of  the  lateral  railroad  act,  and 
The  West  Fir.  Trans.  Co.  v.  T7ie  Volcanic  Oil  and  Coal  Co., 
(5  W.  Va.  382),  sustaining  the  constitutionality  of  an  act 
authorizing  the  plaintiff  to  construct  and  maintain  a  line  or 
lines  of  tubing  for  transporting  petroleum  or  other  oils 
through  pipes  of  iron  or  other  materials  to  any  railroad, 
navigable  stream,  etc.,  are  not  in  my  judgment  distinguish- 
able in  principle  from  the  act  under  consideration;  but  the 
reasoning  of  the  courts  in  support  of  the  validity  of  said 
acts  is  to  some  extent  based  upon  other  grounds. 

In  Minnesota  the  supreme  court,  in  Miller  v.  Troost,  held 
that  the  act  relating  to  '  *  dams  and  mills "  went  to  the  ex- 
treme limit  of  legislative  power,  and  after  expressing  the 
opinion  that  if  such  laws  had  not  been  sustained  by  the 
courts  of  other  states,  they  would  hesitate  long  before 
upholding  the  act,  say:  **The  decisions,  however,  are  so 
numerous,  and  by  courts  of  so  great  authority,  that  we  are 
constrained  to  hold  the  law  to  be  constitutional."  (14 
Minn.  369.) 

In  the  light  of  these  authorities,  nearly  all  of  which  were 
decided  prior  to  the  adoption  of  our  state  constitution,  I 
think  it  would  be  an  unwarranted  assumption  upon  our 
part  to  declare  that  the  framers  of  the  constitution  did  not 
intend  to  give  to  the  term  ** public  use"  the  meaning  of 
public  utility,  benefit  and  advantage,  as  construed  in  the 
decisions  we  have  quoted. 

The  reasons  in  favor  of  sustaining  the-act  under  consid- 
eration are  certainly  as  strong  as  any  that  has  been  given  in 
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support  of  the  mill-dam,  or  flowage  acts,  as  well  as  some  of 
the  other  objects  heretofore  meutioued.  Mining  is  tho 
greatest  of  the  industrial  pursuits  in  this  state.  All  other 
interests  are  subservient  to  it.  Our  mountains  are  almost 
barren  of  timber,  and  our  valley  lands  could  never  be  made 
profitable  for  agricultural  purposes  except  for  the  fact  of  a 
home  market  having  been  created  by  the  mining  develop- 
ments in  different  sections  of  the  state.  The  mining  and 
milling  interests  give  employment  to  many  men,  and  the 
benefits  derived  from  this  business  are  distributed  as  much, 
and  sometimes  more,  among  the  laboring  classes  than  with 
the  owners  of  the  mines  and  mills.  The  mines  are  fixed  bv 
the  laws  of  nature,  and  are  often  found  in  places  almost  in- 
accessible. For  the  purpose  of  successfully  conducting  and 
carrying  on  the  business  of  "mining,  milling,  smelting,  or 
other  reduction  of  ores,"  it  is  necessary  to  erect  hoisting 
works,  to  build  mills,  to  construct  smelting  furnaces,  to  se- 
cure ample  grounds  for  dumping  waste  rock  and  eartli;  and 
a  road  to  and  from  the  mine  is  ialways  indispensable.  '  The 
sites  necessary  for  these  purposes  are  oftentimes  confined  to 
certain  fixed  localities.  Now  it  so  happens,  or,  at  least,  is 
liable  to  happen,  that  individuals,  by  securing  a  title  to  the 
barren  lands  adjacent  to  the  mines,  mills  or  works,  have  it 
within  their  power,  by  unreasonably  refusing  to  part  with 
their  lands  for  a  just  and  fair  compensation,  which  capital 
is  always  willing  to  give  without  litigation,  to  greatly  em- 
barrass if  not  entirely  defeat  the  business  of  mining  in  such 
localities.  In  my  opinion,  the  mineral  wealth  of  this  state 
ought  not  to  be  left  undeveloped  for  the  want  of  any  quantity 
of  land  actually  necessary  to  enable  the  owner  or  owners  of 
mines  to  conduct  and  carry  on  the  business  of  mining. 
Nature  has  denied  to  this  state  many  of  the  advantages 
which  other  states  possess;  but  by  way  of  compensation  to 
her  citizens  has  placed  at  their  doors  the  richest  and  most 
extensive  silver  deposits  ever  yet  discovered.  The  present 
prosperity  of  the  state  is  entirely  due  to  the  mining  devel- 
opments already  made,  and  the  entire  people  of  the  state 
are  directly  interested  in  having  the  future  developments 
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unobstructed  by  tlie  obstinate  action  of  any  individual  or 
individuals. 

But  it  is  argued,  that  in  siistaining  this  act  upon  the 
principles  we  have  aunounced,  there  is  no  limitation  to  the 
exercise  of  legislative  will  in  the  appropriation  of  private 
property.  After  a  thorough  investigation  of  this  question, 
I  am  of  opinion  that  this  argument  is  more  specious  than 
sound.  It  is  an  easy  task  to  imagine  occasional  cases  of 
individual  hardship  in  the  practical  operation  of  any  law, 
and  this  statement  is  certainly  true  of  all  laws  passed  in  the 
exercise  of  the  power  of  eminent  domain,  because  it  will 
always  be  difficult  in  following  any  rule  to  mark  out  with 
precision  the  boundary  line  beyond  which  the  legislature 
cannot  go.  Jlach  case  when  presented  must  stand  or  fall 
upon  its  own  merits,  or  want  of  merits.  But  the  danger  of 
an  improper  invasion  of  private  rights  is  not,  in  my  judg- 
ment, as  great  by  following  the  construction  we  have  given 
to  the  constitution  as  by  a  strict  adherence  to  "the  princi- 
ples contended  for  by  respondent.  If  public  occupation 
and  enjoyment  of  the  object  for  which  land  is  to  be  cou- 
demned  furnishes  the  only  and  true  test  for  the  right  of 
eminent  domain,  then  the  legislature  would  certainly  have 
the  constitutional  authority  to  condemn  the  lands  of  any 
private  citizen  for  the  purpose  of  building  hotels  and  thea- 
ters. Why  not  ?  A  hotel  is  used  by  the  public  as  much 
as  a  railroad.  The  public  have  the  same  right,  upon  pay- 
ment of  a  fixed  compensation,  to  seek  rest  and  refreshment 
at  a  public  inn  as  they  have  to  travel  upon  a  railroad. 

One  purpose  is,  so  far  as  the  legal  rights  of  the  citizen  are 
concerned,  as  public  as  the  other.  The  same  principle  is 
applicable  to  theaters.  All  citizens  have  the  undoubted 
right,  upon  the  payment  of  the  price  of  admission,  to  attend 
all  places  of  public  amusement.  Stage  coaches  and  city 
hacks  would  also  be  proper  objects  for  the  legislature  to 
make  provision  for,  for  these  vehicles  can,  at  any  time,  he 
used  by  the  public  upon  paying  a  stipulated  compensation. 
It  is  certain  that  this  view,  if  literally  carried  out  to  the 
utmost  extent,  would  lead  to  very  absurd  results,  if  it  did 
not  entirely  destroy  the  security  of  the  private  rights  of 


Oct.  1876.]    Dayton  Mining  Co.  v.  Seawell.  411 

Opinion  of  the  Court — Hawley,  C.  J. 

_  .-■____-.  ■!■  ^" 

individuals.  Now  while  it  may  be  admitted  that  hotels, 
theaters,  stage  coaches,  and  citj  hacks,  are  a  benefit  to  the 
public,  it  does  not,  by  any  means,  necessarily  follow  that 
the  right  of  eminent  domain  can  be  exercised  in  their  favor. 
The  truth  is,  that  there  is  a  wide  distinction  between  rail- 
roads and  hotels,  and,  also,  between  the  business  of  mining 
and  that  of  conducting  theaters.  A  railroad,  to  be  success- 
fully operated,  must  be  constructed  upon  the  most  feasible 
and  direct  route;  it  cannot  run  around  the  land  of  every 
individual  who  refuses  to  dispose  of  his  private  property 
upon  reasonable  terms.  In  such  cases  the  law  interferes, 
and  takes  the  private  property  of  the  citizen  upon  payment 
of  a  just  compensation,  in  order  to  promote  an  interest  of 
great  public  benefit  to  the  community,  which  could  not  be 
successfully  carried  on  without  the  exercise  of  this  power  of 
eminent  domain.  The  same  principle  applies  to  the  business 
of  mining;  but  it  cannot  reasonably  be  applied  to  the  building 
of  hotels  or  theaters.  In  the  building  of  hotels  and  theaters 
the  location  is  not  necessarily  confined  to  any  particular 
spot,  and  it  is  always  within  the  reach  of  capital  to  make 
the  proper  selection,  and  never  within  the  power  of  any 
individualj  or  individuals,  however  stubborn  or  unreason- 
able, to  prevent  the  erection  of  such  buildings.  The  object 
for  which  private  property  is  to  be  taken  must  not  only  be 
of  great  public  benefit  and  for  the  paramount  interest  of  the 
community,  but  the  necessity  must  exist  for  the  exercise  of 
the  right  of  eminent  domain. 

The  property  of  the  citizen  is  sufficiently  guarded  by  the 
constitution,  and  he  is  protected  in  its  enjoyment  and  use, 
except  in  the  extreme  cases  of  necessity  where  it  is  liable 
to  be  taken  for  the  purpose  of  advancing  some  great  and 
paramount  interest  which  tends  to  promote  the  general 
•welfare  and  prosperity  of  the  state;  and  when  it  is  under- 
stood that  the  exercise  of  this  power,  even  for  uses  confess- 
edly for  the  public  benefit,  can  only  be  resorted  to  when 
the  benefit  which  is  to  result  to  the  public  is  of  paramount 
importance  compared  with  the  individual  loss  or  inconven- 
ience, and  then  only  after  an  ample  and  certain  provision 
has  been  made  for  a  just,  full  and  adequate  compensation 
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to  the  citizen  whose  property  is  thus  taken,  none  of  the  dan- 
gers of  future  legislation  predicted  by  respondent's  counsel, 
is  at  all  likely  to  happen.  But  if  in  error  in  this  respect, 
this  court,  as  already  stated,  is  powerless  to  furnish  the 
remedy.  The  fact  is,  as  was  clearly  stated  by  Justice  Beatty, 
in  JEx parte  Spinney  (10  Nev.  333),  that  the  protection  which 
the  people  of  the  state  enjoy  against  unjust  and  absurd 
legislation,  '*  is  not  derived  from  constitutional  restrictions, 
but  from  the  force  of  public  opinion  and  the  character  of 
our  representatives.  This  court  has  the  power  to  keep  the 
legislature  within  the  terms  and  plain  import  of  the  consti- 
tution. To  superintend  the  conscience  and  intelligence  of 
legislatures,  and  see  that  they  pay  a  due  regard  to  consid- 
erations of  justice  and  expediency  in  the  enactment  of  laws, 
is  the  business  of  the  people." 

We  are  of  opinion  that  the  present  law  can  be  enforced 
by  the  courts  so  us  to  prevent  its  being  used  as  an  instru- 
ment of  oppression  to  any  one.  But  if,  in  its  practical 
operations,  it  is  found  to  be  incompatible  with  a  just  pres- 
ervation of  the  rights  of  individuals  in  private  property,  it 
will  be  the  duty  of  the  legislature  to  repeal  the  act,  and  to 
that  tribunal  instead  of  this  must  the  argument,  of  injustice 
be  made.  Whether  we  look  at  this  act  in  the  light  of  tbe 
interpretation  which  has  been  given  to  the  term  •*  public 
use  "  in  the  constitution  of  other  states,  to  our  own  reason- 
ing and  construction  of  the  language  of  the  state  constitu- 
tion, or,  to  the  character  of  the  business  and  the  natural 
production  and  resources  of  this  state,  wo  are  irresistibly 
drawn  to  the  conclusion  that  the  act  is  constitutional  and 
valid. 

It  is,  therefore,,  ordered  that  the  writ  of  peremptory  man- 
damus be  issued. 
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[No  781.] 

ANNA  J.  GILSON,  Appellant,  v.  JOHN  BOSTON, 

Eespondent. 

Eights  op  Ekdemptioneb — Lessee. — Plaintiff  purchased  from  B.  the  right  of 
redemption  to  certain  land,  and  redeemed  the  same  from  the  purchaser 
at  a  foreclosure  sale.  Reld^  that  she  is  not  entitled  to  the  possession  of 
the  land  against  a  lessee  under  a  demise  made  subsequent  to  the  mort- 
gage. 

Idem. — After  redeeming,  plaintiff  had  the  same  estate  in  the  land  that 
B.  had  before  the  sale,  and  was  as  much  bound  by  the  lease  as  B.  would 
have  been. 

Lease. — When  it  need  not  be  in  Writing. — A  lease  for  a  year  need  not  be  in 
writing,  and  the  power  to  execute  it  need  not  be  in  writing.  (1  C.  L. 
2S3.) 

AcTUAii  Notice. — Pubchaseb  in  GoodPaith. — Actual  notice  dispenses  with 
constructive  notice.  A  purchaser  with  actual  notice  is  not  a  purchaser 
in  good  faith  of  the  estate  previously  conveyed. 

Appeal  from  the  District  Court  of  the  -Second  Judicial 
District,  Douglas  County. 

The  facts  are  stated  in  the  opinion. 

T.  W.  W.  Davies,  for  Appellant. 

The  plaintiff  was  entitled  to  the  crops  on  the  land  not  se- 
cured at  the  time  the  redemption  time  expired,  as  the  de- 
fendant Boston  went  into  possession  after  the  foreclosure 
sale,  and  with  ful]  knowledge,  actual  aud  constructive,  of 
the  termination  of  the  redemption  time.  (Comp.  Laws  of 
Nevada,  vol.  1,  sections  228-252-255.  1  Hilliard  on  Mort- 
gage, pp.  180-182,  and  note  c.  par.  5,  p.  184;  par.  18,  pp. 
193-7;  par.  33-34,  pp.  207-208,  and  p.  214.  Taylor's 
Landlord  and  Tenant,  sec.  120;  2  Story  Eq.  sec.  1023,  n.) 

Robert  31,  Clarice,  for  Respondent. 

By  the  Court,  Beatty,  J. : 

This  is  an  action  of  ejectment,  and  the  questions  presented 
upon  the  appeal  arise  out  of  the  following  state  of  facts : 

In  December,  1872,  Bollen,  who  was  then  the  owner  of 
the  land  in  controversy,  mortgaged  it  to  Martens,  and  in 
November,  1873,  leased  it  for  four  years  t6  Lovejoy.     In 
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December,  1874,  Martens  foreclosed  his  mortgage,  and  on 
January  28,  1875,  purchased  the  land  at  the  foreclosure 
sale,  acquiring  all  the  estate  BoUen  had  at  the  date  of  the 
mortgage.  In  January,  1875,  and  prior  to  the  sale,  Lovejoy 
assigned  his  lease  to  the  defendant,  Boston,  who  imme- 
diately took  possession  thereunder.  Subsequently,  ihe 
plaintiff,  Anna  Gilson,  with  notice  either  actual  or  construc- 
tive of  all  these  facts,  purchased  BoUen's  right  of  redemp- 
tion, and  before  the  expiration  of  the  time  idt  redemption 
redeemed  the  land  from  Martens,  the  purchaser  at  the  fore- 
closure sale.  She  thereupon  demanded  possession  of  the 
land  from  Boston,  who  refused  to  surrender,  and  this  action 
was  commenced  in  September,  1875. 

Upon  a  finding  of  the  foregoing  facts,  among  others,  the 
district  court  gave  judgment  for  the  defendant,  and  subse- 
quently overruled  a  motion  for  new  trial.  The  plaintiff 
appeals  from  both  the  judgment  and  order,  and  in  support 
of  her  appeal  Contends  that  on  the  28th  of  July,  1875,  when 
the  time  for  redemption  expired,  she  became  entitled  to  all 
the  estate  in  the  land  that  Martens  would  have  had  if  no 
redemption  had  been  made,  and,  consequently,  that  she  was 
entitled  to  th6  immediate  possession  against  a  lessee  under 
a  demise  made  subsequent  to  the  mortgage.  But  in  this 
position  we  think  she  is  mistaken.  As  assignee  of  Bollen, 
and  redeeming  in  his  right,  she  stands  in  his  shoes;  and  his 
position,  as  a  redemptioner,  is  defined  by  the  statute  as 
follows:  **If  the  debtor  redeem  at  anytime  before  the  time 
for  redemption  expires,  the  effect  of  the  sale  shall  be  termi- 
nated, and  he  be  restored  to  his  estate."  (Comp.  L.,  end 
of  sec.  1295.)  So  that  the  plaintiff,  in  this  case,  after  re- 
deeming had  the  same  estate  in  the  land  that  Bollen  had 
before  the  sale;  that  is,  she  had  the  reversion  after  the  ex- 
piration of  Lovejoy's  term,  and  was  no  more  entitled  to  the 
possession,  as  against  Lovejoy  or  his  assignees,  than  Bollen 
would  have  been  if  there  had  never  been  a  foreclosure  or  a 
sale. 

But  the  appellant  contends  that  Boston  was  not  the  as- 
signee of  Lovejoy,  and  that  the  evidence  does  not  sustain 
that  finding.     The  lease  to  Lovejoy  contained  a  covenant 
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that  he  would  not  underlet  the  premises  without  the  ivritten 
consent  of  Bollen;  and  it  was  not  shown  that  he  consented 
in  icriting  to  the  assignment,  though  he  did  consent  orally. 
Without  undertaking  to  decide  what  was  the  effect  of  the 
failure  to  procure  this  consent  in  writing,  we  think  everything 
that  the  appellant  claims,  or  can  claim  as  resulting  there- 
from, may  be  conceded  without  bettering  her  case.  Suppose 
the  effect  of  the  assignment  without  Bollen's  written  consent 
to  have  be^na  forfeiture  of  all  the  rights  of  the  lessee.  If 
so,  the  forfeiture  accrued  to  Bollen  before  the  foreclosure 
sale,  and  he  afterwards  leased  the  premises  to  Boston  for 
the  year  1875,  and  received  the  rent.  Appellant,  by  her 
own  admission,  had  notice  of  this  lease  and  of  Boston's  pos- 
session thereunder  before  she  purchased  Bollen's  right  to 
redeem;  and  when  she  redeemed,  she  was  as  much  bound 
by  the  lease  as  Bollen  would  have  been. 

Jt  is  not  necessary  to  notice  particularly  all  the  arguments 
of  counsel  for  appellant,  based  upon  the  assumption  that 
she  acquired  by  her  redemption  all  the  estate  that  was  mort- 
gaged. They  are  all  disposed  of  by  saying  that  she  got 
only  the  estate  that  Bollen  had  when  he  sold  his  right  of 
redemption. 

There  is  nothing  in  the  objection  to  Tebbs'  want  of  author- 
ity to  execute  the  lease  from  Bollen  to  Boston  for  the  year 
1875.  A  lease  for  a  year  need  not  be  in  writing,  and  the 
power  to  execute  it  need  not  be  in  writing.  (C.  L.,  sec.  283.) 
Neither  is  there  any  force  in  the  objections  to  the  failure  to 
acknowledge  and  record  the  assignment  of  Lovejoy's  lease. 
If  the  appellant,  with  actual  and  constructive  knowledge  of 
the  lease,  had  any  right  to  notice  of  the  assignment,  she 
had  actual  notice,  and  actual  notice  dispenses  with  con- 
structive notice.  It  is  only  subsequent  purchasers  in  good 
faith  against  whom  unrecorded  conveyances  are  void;  and 
a  purchaser  with  actual  notice  is  not  a  purchaser  in  good 
faith  of  the  estate  previously  conveyed. 

The  judgment  and  order  appealed  from  are  affirmed. 
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[No.  794.] 

THE   STATE  OF  IpJVADA,  Eespondent.  v.  GEOKGE 

O'CONNOE,  Appellant. 

Indictment — Time  op  Commission  of  Offense. — The  indictment  charges: 
*•  That  on  the  twenty-third  day  of  February,  a.  d.  1876,  or  thereabouts, 
at  the  county  of  Storey,  »  •  »  without  authority  of  law,  and  -with 
malice  aforethought,  -with  a  deadly  weapon,  to  wit,  a  knife,  the  said 
George  O'Connor  then  and  there  being  armed,  did,  without  authority 
of  law  and  with  malice  aforethought,  make  an  assault  In  and  upon  one 
John  Winn,  with  intent  to  kill  him,  the  said  John  Winn,"  etc.:  Held, 
that  the  time  when  the  offense  was  committed  is  alleged  with  sufficient 
certainty. 

Idem. — The  words  "and  before  the  finding  of  this  indictment,"  after  the 
date  alleged,  though  proper,  need  not  necessarily  be  inserted  in  an  in- 
dictment. 

Idem — Statement  of  Offense  Chaboed. — UeUd,  that  the  indictment  clearly 
charges  an  assault  with  a  knife — a  deadly  weapon — with  intent  to  kill. 

Motion  in  Abrest  op  Judgment. — A  motion  in  arrest  of  judgment  can  only 
be  sustained  upon  the  ground  that  the  court  has  no  jurisdiction  over 
tbe  subject  of  the  indictment,  or  that  the  facts  stated  do  not  constitute 
a  public  offense.  (1  Comp.  L.,  1918.) 

Bes  Gkst^. — Eemarks  made  in  the  presence  of  a  party  concerning  his  own 
conduct  are  often  material  facts  when  his  conduct  becomes  the  subject 
of  investigation,  and  are  admissible  in  evidence  as  a  part  of  the  les 
gesim. 

Assault  with  Intent  to  Kill. — The  statute  of  1873  embraces  the  crime  of 
an  assault  with  intent  to  kill  in  all  cases  where  the  killing,  if  effected, 
would  be  unlrtwful. 

Instbuctions — Drunkenness  op  Defendant. — Upon  reviewing  the  instruc- 
tions given  and  refused  by  the  court,  relating  to  the  question  of  de- 
fendant's intoxication:  Ildd,  that  the  instructions  given  on  this  point 
were  more  favorable  to  the  defendant  than  those  which  were  refused. 

Kefusal  of  Instbuctions — When  not  Erboneous. — It  is  not  error  to  refuse 
an  instruction  which  has  already  been  given  in  substance,  and  in  terms 
as  clear,  full,  and  favorable  to  the  defendant  as  those  in  which  the  court 
is  asked  to  repeat  it. 

Appeal  from  the  District  Court  of  tbe  First  Judicial  Dis- 
trict, Storey  County. 

Tbe  instructions  refused  by  the  court  upon  tbe  question 
of  drunkenness,  referred  to  in  the  opinion,  read  as  follows: 

*' If  the  jury  find  that  the  defendant,  at  tbe  time  of  tbe 
assault,  bad,  by  drinking  intoxicating  liquors,  made  himself 
incapable  mentally  of  entertaining  tbe  intent  to  kill,  then 
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he  is  not  guilty,  unless  he  had  formed  the  intent  to  kill 
when  mentally  capable  of  entertaining  it." 

''The  application  of  the  rule  that  drankenness  is  no  excuse 
for  crime  to  the  case  on  hand  would  be  that,  the  drunkenness 
is  no  excuse  for  the  assault,  but  if  defendant  is  charged 
with  a  criminal  intent  accompanying  the  assault,  this  could 
not  exist  if  he  was  too  drunk  to  entertain  it.  The  wrongful 
intent  in  drinking  does  not  supply  or  aid  the  proof  of  an 
intent  to  kill." 

The  instructions  given  by  the  court  upon  this  point,  and 
referred  to  in  the  opinion  of  the  court,  read  as  follows : 

**If  the  jury  believe  from  the  evidence  that  the  condition 
of  the  prisoner,  from  intoxication,  was  such  as  to  show  that 
there  was  no  motive  or  intention  to  kill  the  said  John  Winn, 
they  may  find  the  defendant  guilty  of  a  less  offense  em- 
braced in  that  of  the  one  charged  in  the  indictment." 

**In  this  case,  the  criminal  intent  is  the  essence  of  the 
crime,  and  in  such  a  case  the  jury  are  to  judge  whether 
from  intoxication,  or  other  cause,  there  was  a  want  of  such 
criminal  intent.  The  question  is,  did  he  know  w^hat  he  was 
about?  If  he  did,  and  had  the  intent,  he  is  guilty;  if  he 
did  not,  he  is  not  guilty." 

"The  nature  and  essence  of  the  crime  charged  depends 
upon  the  particular  state  and  condition  of  the  defendant's 
mind  at  the  time  of  the  assault,  and  drunkenness  as  a  matter 
of  fact,  effecting  such  state  and  condition  of  the  mind,  is  a 
proper  subject  for  consideration  and  inquiry  by  the  jury." 

**In  order  to  convict,  the  jury  must  find  either  that  the 
defendant  was  in  possession  of  his  mental  faculties,  and 
entertained  an  intent  to  kill  when  the  assault  was  made,  or 
that  he  had  formed  this  intent  before  he  lost  control  of  his 
faculties." 

The  other  facts  sufficiently  appear  in  the  opinion. 

L.  T.  Cowie,  for  Appellant. 

I.  The  court  below  erred  in  overruling  the  demurrer  to 
the  indictment,  and  the  motion  in  arrest  of  judgment. 

The  formal  part  of  the  indictment  is  merely  a  conclusion 
of  law,  drawn   from   the   facts  stated   in   the  body  of  the 
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8ame.  To  compel  a  defendant  to  go  to  trial  upon  an  indict- 
ment charging  merely  "an  assault  with  intent  to  kill," 
without  setting  forth  any  of  the  acts  constituting  the 
offense,  would  and  does  necessitate  his  being  prepared  to 
disprove  or  rebut  the  commission  by  him  of  any  or  all  acts 
towards  the  prosecuting  witness  which  could  possibly  come 
within  the  offense  charged.  The  defendant  does  not  know 
how  the  State  will  attempt  to  sustain  their  charge;  they 
may  introduce  evidence  to  prove  that  the  shot  at  A.  B. 
with  a  pistol  or  a  gun,  or  that  he  attempted  to  &tab  A.  B. 
with  a  knife  or  with  a  sword,  or  that,  being  a  much  more 
powerful  man  than  A.  B.,  he  attempted  and  tried  to  kill 
A.  B.  with  his  hands,  or  otherwise,  without  the  use  of  any 
deadly  weapon.  (State  v.  Anderson,  3  Nev.  254;  State  v. 
£rannan,  et  at.,  3  Id.  238;  State  v.  Bigg,  10  Id.  288;  1 
Wharton  Crim.  Law,  sees.  28i-285,  note  1;  30  Cal.  214.) 

II.  The  offense  charged  in  this  case  is  an  attempt  to  com- 
mit a  higher  crime  than  the  one  charged,  as  shown  by  the 
definition  of  attempt  as  given  by  Bishop,  in  fir^  volume 
Criminal  Law,  sec.  659. 

m.  In  regard  to  the  question  of  time,  see  Criminal 
Practice  Act.     (State  v.  Brannan,  etdl.,  p.  240.) 

rV .  The  court  erred  in  overruling  the*  objection  to  and 
the  motion  of  the  defendant  to  strike  out  the  evidonce  of  the 
witness  Waddell,  and  in  allowing  the  same  to  go  to  the  jury. 
Hearsay  testimony  is  inadmissible.  The  declarations  of 
a  third  party  are  immaterial  and  irrelevant.  It  was  not  the 
best  evidence.  If  any  person  made  use  of  any  language  at 
that  time  and  place  it  was  the  duty  of  the  prosecution,  if 
they  desired  to  prove  the  fact  as  stated,  to  produce  that 
person  as  a  witness,  and  confront  him  with  the  defendant, 
so  that  the  defendant  might  have  some  opportunity  to  dis- 
prove or  rebut  it.  How  did  the  person  whom  the  witness 
heard  make  the  remark  know  that  the  defendant  had  gone 
for  a  knife?  Had  not  the  defendant  a  right  to  have  that 
person's  name,  have  him  produced  in  court,  subject  him  to 
a  cross-examination,  test  his  veracity,  and  if  necessary,  in- 
troduce testimony  to  impeach  him?  Again,  how  was  the 
defendant  to  discover  that  the  witness  was  telling  the  truth 
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or  a  falsehood,  when  he  said  that  he  heard  Bomebodj  else 
say,  etc>? 

V.  The  court  below  erred  in  refusing  to  give  the  instruc- 
tion asked  by  defendant,  to  the  effect  that  ''the  jury  must 
find  the  intent  to  kill  under  circumstances  which,  if  death 
had  ensued,  would  have  made  the  killing  murder;  if  'they 
do  not  so  find,  they  may  find  guilty  of  assault  and  battery 
or  acquit."  (Crim.  Pr.  Act,  sec.  235;  Stale  v.  0' Flaherty, 
•7  Nev.  157;  2  Whart.  Crim.  L.,  sees.  1279-1283;  Maker  v. 
People,  10  Mich.  212;  Bohe^is  v.  People,  19  Mich.  415.) 

VI.  The  court  erred  in  refusing  to  give  the  instructions 
asked  by  defendant  upon  the  question  of  drunkenness. 
(1  Bish.  on  Crim.  L.,  sec.  408,  413;  1  Whar.  Crim.  L.^ 
Bees-  41  to  44;  Mdberta  v.  People,  19  Mich.  401.) 

Jl  B.  Kittrell,  Attorney-Oeneral,  and  Lindsay  &  Didcson,  for 
Bespondent. 

I.  The  indictment  substantially  conforms  to  the  form  pre- 
scribed in  the  criminal  practice  act,  and  is  sufficient.  (1  vol. 
C.  li.,  sec.  2352;  People  v.  Logan,  1  Nev.  115;  People  v. 
Stoenson,  48  Cal.  388.) 

IT.  If  the  instruction  in  regard  to  intoxication  or  drunk- 
enness be  abstractly  correct  as  propositions  of  law,  still  there 
is  no  testimony  contained  in  the  transcript  tending  to  show 
that  defendant,  at  the  time  of  the  commission  of  the  offense, 
was  either  drunk  or  sober.  The  record  should  contain 
enough  testimony  to  give  point  to  the  instructions.  The 
court  having  refused  to  give  these  instructions,  the  pre^ 
sumption  is,  that  they  are  not  applicable  to  tbe  case,  and 
were  properly  refused.  {State  v.  Waterman,  1  Nev.  543;  Peo- 
pie  V.  Sanckes,  24  Cal.  17;  People  v.  Byrrhes,  30  Id.  206;  Peo- 
ple V.  Boberts,  6  Id.  214.) 

HI.  The  last  instruction  asked  by  the  defendant,  and 
refused  by  the  court,  does  not  correctly  state  the  law.  The 
intent  to  kill  need  not  be  specifically  proven.  "Where  an 
unlawful  act  is  proven  to  have  been  done  by  the  accused, 
the  law  presumes  it  to  have  been  intended;  and  the  proof  of 
justification  or  excuse  lies  on  the  defendant.  (People  v.  Hav" 
ris,   29  Cal.  678.)    The  question  of  intent  is  a  matter  of 
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which  the  jury  is  the  exclusive  judge.  They  are  to  deter- 
mine that  question  from  the  character  of  the  assault,  the 
character  of  the  weapon,  the  manner  of  its  use,  and  the  cir- 
cumstances attending  the  assault.  Criminal  intent  is  a  fact 
for  the  jury,  to  be  established,  like  any  other  fact,  by  proof 
positive,  circumstantial,  or  presumptive.  (1  Whar.  0.  L., 
sees.  631,  712;  8  Cal.  547.) 

By  the  Court,  Beatty,  J. :     ' 

The  defendant  was  convicted  of  an  assault  with  intent  to 
kill,  and  appeals  from  the  judgment.     His  first  point  is, 
that  the  district  court  erred  in  overruling  his  demurrer  to 
the  indictment.     Omitting  the  title  and  other  formal  parts, 
the  indictment  reads  as  follows:  **  George  O'Connor  is  ac- 
cused, by  the  grand  jury  of  the  county  of  Storey,  by  this 
indictment,  of  the  crime  of  an  assault  with  intent  to  kill, 
committed  as  follows,  to  wit:  That  on  the  twenty-third  day  of 
February,  A.  d.  1876,  or  thereabouts,  at  the  county  of  Storey 
and  state  of  Nevada,   without  authority  of  law,   and  with 
malice  aforethought,  with  a  deadly  weapon,  to  wit,  a  knife, 
the  said  George  O'Connor  then  and  there  being  armed,  did, 
without  authority  of  law,  and  with  malice  aforethought,  make 
an  assault  in  and  upon  one  John  Winn,  with  intent  to  kill 
him,    the  said  John   Winn.     Contrary  to  the  form,"  etc. 
The  objections  to  this  indictment,  specified  in  the  demurrer, 
are  as  folio ws :  First.   **  That  it  is  not  direct  or  certain  with 
regard  to  the  date  of  the  commission  of  the  ofiense,  nor  is  it 
direct  or  certain  as  to  the  crime  or  ofiense  charged.     It 
charges  that  an  assault  was  committed  by  defendant  upon 
one  John  Winn,  and  also  charges,  that  said  defendant  was 
armed  at  the  time  with  a  deadly  weapon,  but  it  does  not 
charge  that  the  defendant  used,  or  attempted  to  use,  said 
weapon  upon  said  John  Winn.    It,  therefore,  fails  to  charge, 
except  by  way  of  averring  a  conclusion  of  law,  that  any 
ofi'ense  other  than  that  of  an  assault  simply,  was  commit- 
ted."    Second.   **That  it  cannot  be  understood  therefrom, 
that  the  ofiense  was  committed  prior  to  the  finding  of  said 
indictment."    The  second  of  these  objections,  and  the  first 
part  of  the  first  one,  may  be  considered  together.    It  is 
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conceded  that  the  safficiency  of  the  indictment  is  to  be  tested 
hy  its  conformity  to  the  provisions  of  the  criminal  practice 
act,  and  both  objections  involve  a  construction  of  the  same 
sections  of  that  law. 

The  form  of  an  indictment  is  prescribed  by  section  236, 
and  so  far  as  the  allegation  of  the  time  when  the  offense 
was  committed  is  concerned,  has  been  literally  followed  in 
this  case.  Section  239  provides  that  '*the  precise  time  at 
which  it  was  committed  need  not  be  stated  in  the  indict- 
ment, but  it  may  be  alleged  to  have  been  committed  at  any 
time  before  the  finding  of  the  same,  except  when  the  time 
is  a  material  ingredient  of  the  offense."  In  view  of  these 
provisions  of  the  statute,  it  is  plain  that  the  time  when  the 
offense  was  committed  is  alleged  with  all  the  certainty  and 
definiteness  that  either  the  letter  or  the  spirit  of  the  law 
requires.  But  it  is  strenuously  contended  that,  as  this  in- 
dictment was  presented  on  the  twenty-sixth  of  February, 
and  must  have  been  found  before  it  was  presented;  and 
since  the  words  "on  the  twenty- third  day  of  February,  A.D. 
1876,  or  ihei'eahouiSy^  include,  in  their  natural  import,  at 
least  two  or  three  days  before  and  after  the  twenty-third, 
there  is  no  certainty  that  the  indictment  was  found  after 
the  offense  was  committed.  It  is  insisted  that,  in  order  to 
make  it  conclusive  on  this  point,  it  was  necessary  to  have 
inserted,  after  the  words  above  quoted,  these  additional 
words:  ** And  before  the  finding  of  this  indictment."  We 
are  aware  that  it  is  not  an  unusual  practice  to  include  these 
words  by  way  of  extra  precaution,  but  we  think  it  is  entirely 
unnecessary  to  do  so.  No  such  words  are  used  in  the  form 
prescribed  by  the  statute,  and  there  is  nothing  in  any  other 
provision  of  the  statute  requiring  any  amplification  of  the 
prescribed  form  in  this  particular.  Section  241  provides 
that  **  words  used  in  an  indictment  shall  be  construed  in 
the  usual  acceptance  in  common  language,  except  such 
words  and  phrases  as  are  defined  by  law,  which  are  to  be 
construed  according  to  their  legal  meaning." 

There  is  no  peculiar  legal  meaning  to  the  tenses  of  the 
verb  and  the  words  **did  assault,"  in  their  usual  acceptance 
in  common  language,  describe  a  past  transaction  with  just 
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as  much  certainty  as  if  tbey  were  qualified  by  the  phrase, 
**and  belor©  the  finding  of  this  indictment."    In  regard  to 
the  second  part  of  the  first  objection  to  the  indictment^  it 
is  necessary  only  to  say  that  it  depends  upon  an  inadmissible 
constmction  of  the  language  used.     It  is  manifest  that  the 
intention  of  the  pleader  was  to  charge  an  assault  with  a 
knife,  and  that  is  what  any  person  of  plain  understanding 
would  construe  it  to  mean,  but  counsel  for  appellant  cou- 
tends  that  under  a  strict  grammatical  analysis,  it  means 
only  this:  that  defendant  being  at  the  time  armed  with  a 
knife,  made  an  assault,  but  not  ilecessarily  with  the  knife. 
In  order  to  reach  this  construction  he  reads  the  indictment 
as  if  the  words,  **with  a  deadly  weapon,  to  wit:  a  knife, 
the  said  George  O'Connor  then  and  there  being  armed," 
were  included  in  parentheses.     But  this  cannot  be,  for  if 
they  were  so  divided  from  the  balance  of  the  sentence,  the 
predicate  ''did  assault,"  etc.,  would  be  left  without  any 
subject.      Put  the  words  "George   O'Connor"  in   paren- 
theses, and  it  is  not  alleged  that  anybody  did  assault;  and 
the  whole  indictment  becomes  utterly  meaningless.    It  can- 
not be  denied  that  the  language  of  the  indictment  is  rather 
awkward  and  involved,  but  we   think  the   criticism  that 
would  deprive  it  of  any  meaning  whatever  is  rather  too 
destructive.    It  is  a  more  reasonable  construction  to  simply 
reject  the  words  ''then  and  there  being  armed,"  as  wholly 
unnecessary  to  its  sense.    This  leaves  an  indictment  clearly 
charging  an  assault  with  a  knife — a  deadly  weapon — with 
intent  to  kilL     That  such  an  indictment  is  sufficient,  see 
State  V.  O'lJahetiy,  7  Nev.  157  y  State  v.  Bigg,  10  Nev.  288. 
Second.  The  defendant  also  moved  in  arrest  of  judgment 
on  the  ground  that  this  indictment- charges  two  offenses: 
First,  an  assault;  and,  second,  as  a  conclusion  of  law,  an 
assault  with  intent  to  kill.    We  do  not  think  the  indictment 
is  chargeable  with  this  fault,  but  if  it  was,  it  would  be  no 
ground  for  a  motion  in  arrest  of  judgment,  which  can  only 
be  sustained  upon  the  ground  that  the  court  has  no  juris- 
diction over  the  subject  of  the  indictment,  or  that  the  facts 
stated  do  not  constitute  a  public  offense.     (See  Statutes  of 
1875,  page  119,  sec.  8,  and  Oomp.  Laws,  sec.  1918.) 


Oct.  1876.]  State  op  Nevada  v.  O'Connob.       42S 

Opinioa  of  the  Court — Bemtty,  J.. 

Third.  The  bill  of  exceptions  shows  that  during  the  prog- 
ress of  the  trial  one  of  the  witnesses  was  allowed  to  give  the 
following  testizDOuy  against  the  objection  of  the  defendant: 
"And  the  next  thing  I  heard  somebody  saying,  *  John,  you 
had  better  get  out  of  the  way;  he  has  gone  for  a  knife.'  "  The 
grounds  of  the  objection  to  this  testimony,  specified  at  the 
time,  are  that  it  is  immaterial,  irrelevant,  and  hearsay. 
The  court  overruled  the  objection,  and  refused  to  strike  out 
the  testimony,  upon  the  ground  that  it  appeared  to  be  part 
of  the  res  ge&tce.  From  all  that  appeai-s,  the  court  was  per- 
fectly right  in  its  ruling.  If,  as  seems  probable,  the  wit- 
ness was  describing  the  circumstances  of  the  assault,  and 
testified  to  this  language  having  been  used  at  the  time  o{ 
the  assault,  and  in  the  presence  and  hearing  of  the  defend- 
ant, it  was  not  hearsay  evidence  of  the  fact  that  the  assault 
was  made  with  a  knife,  but  was  direct  evidence  of  another 
fact  that  may  have  had  very  important  bearings  upon  the 
attendant  circumstances.  Remarks  made  in  the  presence 
of  a  party  concerning  his  own  conduct  are  often  material 
facts,  when  his  conduct  becomes  tlie  subject  of  investiga- 
tion. And  in  this  case  it  is  not  difficult  to  imagine  a  great 
many  ways  in  which  the  exclamation  testified  to  may  have 
influenced  or  given  character  to  the  subsequent  acts  of  the 
defendant  and  of  the  party  assailed.  It  was  therefoi-e  a 
part  of  the  re8  ge»t(B,  and,  as  such,  was  properly  admitted. 

Fourth.  The  court  refused  four  of  the  instructions  re- 
quested by  the  defendant,  and  this  action  is  assigned  as 
error.  The  first  of  these  instructions  was  as  follows:  **To 
find  the  defendant  guilty  as  indicted,  the  jury  must  find  the 
intent  to  kill,  under  circumstances  which,  if  death  had  en- 
sued, would  have  made  the  killing  murder;  if  they  do  not 
so  find,  they  may  find  guilty  of  assault  and  battery,  or  ac- 
quit." This  instruction  does  not  present  the  law  of  the 
case,  even  if  the  appellant's  interpretation  of  the  statute 
were  correct.  But  he  is  mistaken  in  supposing  that  the 
statute  only  embraces  assaults  with  intent  to  kill,  where  the 
circumstances  are  such  as  would  make  the  killing  murder. 
By  the  act  of  1861,  a  penalty  was  prescribed  for  assault 
with  intent  to  commit  murdei*.    In  1873,  the  section  con- 
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taining  this  provision  was  amended  by  substituting  ''assault 
with  intent  to  kUl,'*  showing  clearly  that  the  design  of  the 
legislature  was  to  impose  the  prescribed  penalty  in  all  cases 
where  the  killing,  if  effected,  would  be  unlawful.  It  may 
be  true,  as  counsel  contends,  that  this  indictment  charges 
an  attempt  to  murder;  but  certainly  that  does  not  make  it 
any  the  less  a  good  indictment  for  an  attempt  to  kill;  and 
as  the  penalty  is  the  same  in  all  cases,  it  would  have  been 
worse  than  useless  to  ask  the  jury  to  make  a  special  finding 
as  to  what  the  grade  of  the  homicide  would  have  been  if 
the  person  assaulted  had  been  killed. 

The  second  and  third  instructions  refused  were  to  the 
effect  that  if  the  defendant,  at  the  time  of  the  assault,  was 
so  drunk  as  to  be  incapable  of  forming  or  entertaining  au 
intent  to  kill,  he  could  not  be  convicted  as  charged.  It  is 
a  sufficient  reason  for  sustaining  the  refusal  of  the  court  to 
give  these  instructions,  that  there  is  not  a  particle  of  evi- 
dence contained  in  the  record  going  to  show  that  the  de- 
fendant was  intoxicated  at  the  time  of  the  assault.  It  is 
true  that  the  court,  at  the  request  of  the  defendant,  gave 
other  instructions,  to  the  effect  that  if  the  defendant  was 
found,  on  account  of  intoxication  or  other  cause,  not  to 
have  entertained  an  intent  to  kill,  he  could  not  be  convicted 
of  the  crime  charged.  This  does  prove  that  there  must 
have  been  some  evidence  of  intoxication,  but  it  does  not 
prove  that  there  was  any  evidence  of  such  a  degree  of  in- 
toxication as  would  have  rendered  the  defendant  incapable 
of  entertaining  or  forming  an  intent  to  kill. 

Besides,  the  instructions  which  the  court  gave  on  this 
point  were  more  favorable  to  the  defendant  than  those 
which  were  refused.  The  jury  were  instructed  that  the  in- 
tent— the  state  and  condition  of  the  defendant's  mind — was 
the  very  essence  of  the  crime  charged,  and  that  drunken- 
ness, as  a  fact  affecting  such  state  or  condition  of  mind,  was 
a  proper  subject  for  their  consideration;  that  if  he  had  no 
intent  to  kill  he  could  not  be  found  guilty  as  charged.  An 
instruction  which  tells  a  jury  that  they  cannot  convict,  if, 
for  any  reason,  they  find  that  the  defendant  did  not  intend 
to  kill,  is  certainly  more  favorable  to  him  than  one  which 
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tells  them  they  cannot  convict  if,  for  some  particular  rea- 
son, they  find  he  could  not  form  such  an  intent.  The  for- 
mer proposition  includes  the  latter  and  much  more,  and  the 
fact  which  it  assumes — absence  of  intent — is  more  credible, 
and  therefore  more  easily  proved,  than  a  total  incapacity  to 
form  an  intent.  If  this  is  true,  the  appellant  has  no  ground 
of  complaint;  for  it  has  been  frequently  decided  in  Califor- 
nia, and  assumed,  if  not  expressly  decided,  in  this  state, 
that  it  is  not  error  to  refuse  an  instruction  which  has  al- 
ready been  given  in  substance,  and  in  terms  as  clear  and 
full,  and  favorable  to  the  defendant  as  those  in  which  the 
court  is  asked  to  repeat  it.  In  the  case  of  the  State  v. 
Bonds  (1  Nev.  35),  it  was  decided  that  the  refusal,  in  the 
presence  of  the  jury,  of  an  instiTiction  manifestly  proper 
and  applicable  to  the  case,  was  an  error,  which  was  not 
cured  by  the  giving  of  another  to  the  same  eflfect  but  ex- 
pressed in  different  language;  because  its  refusal  in  the 
presence  of  the  jury,  without  explanation,  had  a  tendency  to 
raise  a  presumption  in  their  minds  that  it  was  not  the  law. 
In  the  case  of  the  State  v.  Ferguson,  (9  Nev.  118.)  this  court, 
referring  to  Stale  v.  Bonds,  remarked  in  passing,  but  with- 
out deciding  or  having  occasion  to  decide  the  point,  that  **If 
an  instruction  is  refused  because  its  substance  has  been  given 
by  the  court,  that  fact  should  be  stated  and  noted  on  the 
instruction,  otherwise  it  might  be  such  an  error  as  to  de- 
prive the  defendant  of  a  substantial  right."  It  will  be  ob- 
served that  the  court  in  this  case  expressed  itself  very 
cautiously,  to  the  effect  that  the  unexplained  refusal  of  an 
instruction  might,  under  some  circumstances,  prejudice  the 
defendant,  notwithstanding  its  substance  had  been  given 
already.  And  it  is  undoubtedly  true  that,  in  a  case  where 
the  proceedings  are  as  anomalous  as  they  seem  to  have 
been  on  the  trial  of  Bonds,  a  defendant  might  be  prejudiced 
in  the  manner  there  pointed  out.  But  no  such  proceedings 
are  contemplated  by  the  statute,  and  it  is  safe  to  say  they 
are  very  unusual.  It  is  provided  by  sections  387  and  388 
of  the  criminal  practice  act  (C.  L.  sees.  2011,  2012)  that 
either  party  may  present  to  the  court  any  written  charge 
and  request  it  to  be  given,  and  the  decision  of  the  court 
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must  be  made  by  endorsing  its  allowance  or  rejection  upon 
each  charge  so  presented.  The  usual  and  proper  practice 
is  in  accordance,  with  the  plain  import  of  these  provisions. 
The  instructions  which  either  party  wishes  to  have  given 
are  written  out  and  presented  to  the  court.  The  court  en- 
dorses upon  each  one  of  them  the  word  ** allowed"  or  "re- 
fused" as  the  case  may  be,  and  signs  his  name  under  the 
endorsement.  The  instructions  which  are  allowed  are  read 
to  the  jury,  and  are  usually  taken  with  them  when  they  re- 
tire to  consider  of  their  verdict. 

But  the  instructions  which  are  refused  are  simply  filed 
with  the  clerk  and  are  never  seen  or  heard  read  by  the  jury. 
In  such  case,  it  is  obvious  that  the  defendant  is  not  preju- 
diced  by  a  failure  on   the  part  of  the  court  to   explain 
that  an  instruction  is  refused  only  because  it  has  been  al- 
ready given.     Not  knowing  that  the  instruction  has  been 
refused  the  jury  need  no  explanation  of  the  reason  why  it 
has  been  refused.     If  the  judge  reads  a  correct  instructi<Hi 
aloud  to  the  jury  and  announces  that  it  has  been  refused, 
without  saying  why,  that  might  prejudice  the  case  of  the 
party  which  has  asked  it.     But  it  does  not  appear  that  any- 
thing of  the  kind  took  place  in  this  instance  and  certainly 
it  cannot  be  presumed.     There  was  no  error  therefore  in 
the  action  of  the  court,  and  the  appellant  was  in  nowise 
prejudiced  thereby.     The  notion  that  the  failure  to  explain 
the  reason  for  refusing  an  instruction  will  make  that  error 
which  otherwise  would  not  be  an  error  seems  to  have  orig- 
ignated  in  California  in  the  case  of  the  People  v.  Hurley  (8 
Cal.  392),  where  it  is  expressly  based  upon  the  assumption 
that  the  jury  are  aware  of  the  contents  of  the  instruction  so 
refused.     Whether  at  that  time  there  existed  any  ground 
for  such  an  assumption  it  is  not  important  to  inquire.    It  is 
at  least  certain  that  there  is  no  ground  for  such  an  assump* 
tion  now  existing  in  the  law  or  practice  of  this  State.    And 
in  California  the  doctrine  of  the  StcUe  v.  Hurley^  after  being 
followed  for  a  time  (People  v.  Ramirez,  13  Cal.  172;  Pcopfe 
V.  Williams,  17  Cal.  148),  has  in  the  later  cases  been  quietly 
ignored.    Nevertheless,  it  would  be  well  if  the  suggestion  of 
this  court  in  the  case  of  the  State  v.  Ferguson, — that  the  rea- 
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son  for  refusing  the  instruction  should  be  noted  thereon  by 
the  district  judge — were  generally  observed.  For  a  defend- 
ant might  appeal  without  making  any  bill  ot  exceptions,  and 
in  that  case  the  charge  of  the  judge  would  form  no  part  of 
the  record,  whereas  the  instructions  refused  by  him  would 
come  before  us  for  review,  and  if  we  found  that  an  instruc- 
tion, manifestly  correct  and  applicable  to  the  case  had  been 
refused,  and  had  no  means  of  knowing  that  an  equivalent 
instruction  had  been  given,  we  might  be  compelled  to  re- 
verse the  judgment  for  a  reason  that  in  fact  did  not  exist. 
In  this  case,  however,  there  was  no  danger  of  that  sort 
since  the  instructions  presented  by  the  defendant  and  al- 
lowed by  the  court  covered  everything  embraced  in  those 
which  were  refused. 

The  fourth  and  last  instruction  refused  by  the  court  is  as 
follows:  ''When  a  statute  makes  an  offense  to  consist  of  an 
act  combined  with  a  particular  intent,  that  intent  is  just  as 
necessary  to  be  proved  as  the  act  itself,  and  must  be  found 
by  the  jury  as  matter  of  fact  before  the  jury  can  find  a  ver- 
dict of  guilty." 

We  see  no  reason  for  refusing  this  instruction  unless  it  is 
susceptible  of  the  construction  that  the  defendant  could  not 
be  found  guilty  of  any  offense  unless  the  intent  to  kill  was 
proved  to  the  satisfaction  of  the  jury.  It  does  perhaps 
bear  that  construction  though  such  is  not  its  most  obvious 
meaning.  If  it  had  been  the  only  instruction  which  pre- 
sented the  law  upon  this  point,  the  slight  ambiguity  in  the 
latter  part  of  it  might  not  have  justified  the  court  in  refus- 
ing it,  but  as  the  same  proposition  is  clearly  embraced  in 
three  or  four  other  instructions  asked  by  the  defendant  and 
allowed  by  the  court  it  was  right  to  refuse  it  if  it  had  any 
tendency  to  mislead  or  confuse  the  jury.  And  besides,  even 
if  it  had  not  the  slightest  teudency  to  mislead  the  jury,  al- 
though, on  that  supposition  its  refusal  was  erroneous,  still 
the  error  was  not  prejudicial  for  the  reasons  given  above. 
The  same  proposition  had  been  stated  to  the  jury  over  and 
over  again,  not  in  language  chosen  by  the  court,  but  in  lan- 
guage of  the  defendant's  own  choosing. 

The  judgment  of  the  district  court  is  affirmed. 
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[No.  801,] 

THE  STATE  OF  NEVADA,  Kespondent,  v.  AH  HUNG, 

Appellant. 

"When  Judgment  will  bb  Affibmkd. — Where  there  is  no  motion  for  a  new 
trial,  or  bill  of  exceptions,  and  where  no  eiTor  is  suggested  by  counsel 
for  appellant,  the  judgment  will  be  affirmed. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

Robert  M,  Clarice^  lor  Appellant. 

J,  R.  KiUreil,  Altorney-General,  for  Respondent. 

By  the  Courts  Beatty,  J. : 

The  defendant  in  this  case  appeals  from  a  judgment  con- 
victing him  of  an  assault  with  intent  to  inflict  bodily  injury. 
There  was  no  motion  for  a  new  trial,  and  there  is  no  bill 
of  exceptions.  The  record  discloses  no  error  on  the  part 
of  the  district  court,  and  none  is  suggested  by  counsel  for 
appellant. 

The  judgment  is  affirmed. 

Eabll,  J.,  did  not  participate  in  this  decision. 


Ex  Parte  A.  W.  MAXWELL. 

Jkopabdt — When  it  Attaches. — Whenever  the  accused  has  been  placed  upon 
trial,  upon  a  valid  indictment  before  a  competent  court,  and  a  jury  duly 
impaneled,  sworn  and  charged  with  the  case  his  jeopardy  attaches,  and 
the  discharge  of  the  jury  before  verdict,  unless  with  the  consent  of  the 
defendant,  or  the  intervention  of  some  unavoidable  accident  or  some 
overruling  necessity,  operates  as  an  acquittal. 

Idem — Joey  FAiiiiNo  to  Aobke. — The  inability  of  the  jury  to  agree  upon  a 
verdict  is  recognized  as  creating  a  necessity  that  justifies  the  discharge 
of  the  jury. 

When  Jeopabdy  does  not  Attach.  —  Whenever  a  trial  has  commenced, 
whether  for  misdemeanor  or  felony,  and  tbe  judge  discovers  any  imper- 
fection which  will  render  a  verdict  void  or  voidable  by  him,  he  may  stop 
tbe  trial,  and  what  has  been  done  will  bo  no  impediment  in  the  way  ot 
any  future  proceedings. 
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Idem. — Whenever  anything  appears  showing  plainly  the  facC  that  a  verdict 
cannot  be  reached  within  the  time  assigned  by  law  for  the  holding  of  the 
court,  he  may  adjudge  this  fact  to  exist,  and  on  making  the  adjudication 
matter  of  record,  stop  the  trial,  with  the  result  above  stated. 

POWKB  OF  COUBT  TO  DISCHABGE  A  JUBY  BEFOBK  VjCBDICT. — The  pOWCr  Of  the 

court  to  discharge  a  jury,  without  the  consent  of  the  defendant,  is  not 
an  absolute  power,  but  must  be  exercised  in  accordance  wilh  established 
legal  rules  and  a  sound  legal  discretion  in  the  application  of  such  rules 
to  the  facts  and  circumstances  of  each  particular  case. 

Idem — Adjudication  op  Bkcobd.— The  facts  and  circumstances  which  induce 
the  discharge  of  the  jury,  and  an  adjudication  thereon,  ought  to  be  stated 
and  appear  in  the  record. 

Id£m. — Where  the  only  ground  appearing  was,  that  the  foreman  of  the  jury 
stated  '*they  were  unable  to  agree  upon  a  verdict:*'  Held,  that  this  was 
not  sufficient  ground  to  authorize  the  court  to  discharge  the  jury.  The 
fact  that  the  jury  could  not  ngree  is  an  essential  fact,  the  existence  of 
which  ought  to  be  determined  by  the  court  and  established  by  the 
record. 

Habeas  Cobpus. — The  writ  of  habeas  corpus  is  not  intended  to  have  the 
force  or  operation  of  an  appeal,  wiit  of  error,  or  certiorari;  nor  is  it  de- 
signed as  a  substitute  for  either. 

Idem — Dischaboe  of  Defendant. — Where  there  has  been  a  legal  jeopardy, 
it  is  equivalent  to  a  verdict  of  acquittal;  and,  on  motion,  the  prisoner  is 
entitled  to  his  discharge;  but  the  writ  of  habeas  corpus  will  not  lie. 

Habeas  Corpus  "before  the  Supreme  Court. 
The  facts  are  stated  in  the  opinion. 

A.  B,  Hunt  and  T.   W.  W,  Davies,  iov  Petitioner. 

The  petitioner  is  entitled  to  be  discharged.  The  dis- 
charge of  the  jury,  on  motion  of  the  state,  without  the  con- 
sent of  defendant,  was  equivalent  to  a  verdict  of  acquittal, 
(State  V.  Callendiiie,  8  Iowa,  288;  Commomvealih  v.  CTwe,  3 
Bawle,  498;  Comrnonioealth  v.  Cooh  et  al.,  6  S.  and  Kawle, 
577;  Wright  \.  State,  5  Ind.  290;  Mahala  v.  State,  10  Yerger, 
533  and  cases  cited;  People  v.  Webb,  38  Cal.  467,  and  cases 
cited;  Hurd  on  Hab.  Corp.,  330,  333;  People  v.  McLeod,  25 
Wend.,  570-72;  Comp.  Laws,  sees.  363-64,  368;  Hab.  Corp. 
Act,  sees.  15, 16,  20;  People  v.  Martin,  1  Parker's  Cr.  Eep., 
187,  and  cases  there  cited;  People  v.  Tompkhis,  1  Par.  Cr. 
Eep.,  224;  State  v.  Ward,  3  Halst.,  N.  J.  120;  Ex  parte  Boll- 
rnan  &  Sioartwout,  4  Cranch,  75;  State  v.  Stanley,  4  Nev.  113.) 
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J.  B.  KUtrell,  AUm^ney^General,  for  the  State. 

,  I.  Tte  inquiry  of  the  court  is  limited  on  habeas  corpus  to 
the  existence,  validity,  and  present  legal  force  of  tbe  pro- 
cess. (Hurd  on  Hab.  Corp.  331,  345.) 

II.  The  discharge  of  a  jury  sworn  to  try  a  criminal  case, 
is  purely  within  the  discretion  of  the  judge  who  presides  at 
the  trial,  and  the  statute  in  express  terms  constitutes  him 
the  exclusive  judge  as  to  the  time  when  such  a  charge  shall 
ensue.  Whenever  it  shall  satisfactorily  appear  to  the  court 
that  there  is  no  probability  that  the  jury  can  agree  upon  a 
verdict,  then  the  judge  may  order  them  discharged.  There 
is  no  period  of  time  prescribed  by  law  for  a  jury  to  delib- 
erate, and  when  they  are  ordered  discharged  for  failure  to 
agree  upon  the  verdict,  the  presumption  is  that  it  appeared 
to  the  saiisfaction  of  the  court  that  there  was  no  reasonable 
probability  of  an  agreement.    (Comp.  L.,  sees.  2020-21.) 

HI.  If  the  discharge  of  the  jury  in  this  case  at  the  second 
trial  was  equivalent  to  acquittal,  the  i^medy  is  not  by  habeas 
corpm,  it  is  by  motion,  or  plea.  At  a  subsequent  trial, 
petitioner  could  move  his  discharge,  or  plead  former  ac- 
quittal, and  if  the  motion  were  overruled  and  the  plea  not 
accepted,  then  an  appeal  would  lie.  (41  Cal.  211.)  For  the 
practice  on  this  point  see  People  v.  Cage  (48  Cal.  326.) 

By  the  Court,  Eabll,  J. : 

It  is  alleged  in  the  petition  presented  on  behalf  of  Max- 
well, that  he  is  unlawfully  imprisoned  and  restrained  of  his 
liberty  by  one  Andrew  Fife,  the  sheriff  of  the  county  of 
Ijincoln. 

The  facts  as  presented  by  the  petition,  return  of  the 
sheriff  and  proofs  submitted  are  substantially  as  follows : 
The  prisoner  was  accused  of  having  stolen  twenty-two 
pieces  of  crude  bullion,  at  said  Lincoln  county,  of  the 
alleged  value  of  twenty-two  hundred  dollaa-s,  gold  coin,  the 
property  of  the  Meadow  Valley  Mining  Company,  a  cor- 
poration. He  was  arrested  on  said  chsu-ge  in  the  territory 
of  Utah,  the  latter  part  of  June,  1875,  upon  the  requisition 
of  the  governor  of  this  state,  and  on  or  about  the  first  day 
of  July  delivered  iuto-^the  custody  of  said  sheriff.     That 
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while  be  was  thus  in  custody,  and  at  the  July  term  of  the 
district  court,  held  in  aud  for  said  county,  the  grand  jury 
found  and  presented  an  indictment  charging  him  with  the 
commission  of  said  crime,  and  upon  which  indictment  he 
was  put  upon  his  trial  at  the  succeeding  October  term  of 
said  court;  but  the  jury  failing  to  agree  upon  a  verdict, 
were  discharged  by  the  court,  and  the  judge  of  said  court 
thereupon,  of  his  own  motion,  continued  the  cause  for 
trial  until  the  next  term  of  the  court,  to  be  held  in  January^ 
1876.  At  the  time  the  jury  were  thus  discharged,  the 
jurors  stood  seven  for  not  guilty  ajad  five  for  guilty.  At 
the  January  term  of  1876  of  said  court,  the  prisoner  was 
again  brought  to  trial  upon  said  indictment.  A  jury  was 
regularly  impaneled  to  try  the  case.  The  evidence  and 
arguments  of  counsel  were  closed  on  the  fourth  day  of 
March,  and  having  received  the  instructions  of  the  court, 
the  jury  retired  in  charge  of  the  sheriff,  duly  sworn,  to 
consider  of  their  verdict.  In  less  than  three  hours  after 
the  cause  had  thus  been  submitted,  the  jury  returned  into 
court,  and  by  their  foreman  stated  they  were  unable  to 
agree  upon  a  verdict;  whereupon  the  court,  against  the 
objection  of  the  prisoner  and  his  counsel,  discharged  the 
jury  from  further  consideration  of  the  case.  The  entry  in 
the  minutes  of  the  court  is  as  follows:  "The  evidence 
being  closed,  after  argument,  the  court  instructed  the  jury, 
and  they  retired  in  charge  of  the  sheriff  duly,  sworn,  and 
subsequently  returned  into  court,  and  by  their  foreman 
stated  they  were  unable  to  agree  upon  a  verdict;  where- 
upon the  court  discharged  the  jury  from  further  considera- 
tion of  the  case.  On  motion  the  bail  of  the  defendant  is 
reduced  from  $5,000  to  $3,000,  to  be  approved  by  the 
court."  It  is  alleged  in  the  petition  that  when  said  jury 
wrere  discharged,  they  stood  nine  for  not  guilty  and  three 
for. guilty,  and  that  they  were  discharged  without  legal 
necessity.  It  does  not  appear  that  any  further  proceedings 
were  had  in  the  case  until  the  next  term  of  the  court.  On 
the  tenth  day  of  April,  1876,  and  of  the  April  term  of  the 
court  the  cause  was  again  called  for  trial,  and  the  court 
proceeded  to  impanel  a  jury  to  try  the  same.     The  jurors 
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in  attendance  were  called,  sworn  and  examined  as  to  their 
qualifications,  and  upon  such  examination,  nine  jurors  were 
found  competent,  and  left  in  the  box  subject  to  peremptory 
challenges.  The  panel  being  then  exhausted,  the  said  nine 
jurors  were  duly  admonished  by  the  court;  and  after  being 
notified  to  be  in  attendance  on  the  succeeding  twelfth  day 
of  April,  were  permitted  to  separate,  and  then,  by  order  of 
the  court  twenty -three  additional  jurors  were  drawn  and  a 
venire  issued  therefor,  returnable  on  the  said  twelfth  dayvof 
April,  to  which  time  the  court  adjourned. 

The  court  convened  on  the  said  twelfth  day  of  April,  and 
the  venire  for  the  additional  jurors  having  been  duly  re- 
turned, the  roll  of  the  jury  was  called,  and  the  nine  jurors 
who  had  been  previously  passed,  subject  to  peremptory 
challenge,  and  nearly,  if  not  all  of  the  additional  jurors 
summoned,  were  present.  The  court  thereupon,  of  its  own 
motion,  called  Andrew  Fife,  sheriff  of  said  county,  who, 
being  sworn,  testified:  *'That  he  could  not  find  any  person 
in  the  town  who  was  willing  to  board  or  lodge  the  jury 
during  the  trial  of  this  cause,  and  that  he  had  used  the 
utmost  endeavors  to  do  so,  but  had  failed;  that  he  could 
not  get  board  or  lodging  for  the  jury,  and  knew  of  no  way 
by  which  it  could  be  obtained. 

The  bill  of  exceptions  annexed  to  the  petition,  after  re- 
citing the  above  testimony,  proceeds:  ''The  court  knowing 
the  fact  that  two  trials  had  been  previously  had,  the  first  of 
which  occupied  twelve  days,  and  the  second  six  days,  in- 
cluding night  sessions,  and  that  the  trial  about  to  take  place 
would  take  as  much  time  as  the  last  trial,  it  made  the  fol- 
lowing order,  to  wit:  "Whereupon  the  court  orders  that 
the  trial  of  said  cause  be  continued  until  Monday,  May  1, 
A.  D.  1876,  or  until  the  further  order  of  this  court,  and  the 
jurors  in  the  box  are  discharged  from  the  further  consid- 
eration of  the  case;"  counsel  for  defendant  entered  his  ex- 
ception. Counsel  for  defendant  then  demanded  that  the 
trial  proceed  at  once,  which  the  court  refused;  to  which 
ruling  ''counsel  for  the  defendant  then  and  there  excepted." 
On  the  succeeding  nineteenth  day  of  April,  the  defendant, 
on  an  affidavit  setting  forth  the  proceedings  had  in  his  case, 
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substantially  as  above  stated,  and  also  that  the  county  of 
Lincoln  docs  now,  and  has  for  some  months  last  past,  re- 
fused to  furnish  lights,  fuel  or  food  for  affiant;  that  he  has 
been  kept  in  said  jail  at  the  expense  of  the  Meadow  Valley 
Mining  Company,  as  to  lights,  food  and  fuel  during  said 
time  last  as  aforesaid,  and  is  still  being  so  kept;"  and  that 
he  had  endeavored  to  procure  bail,  but  was  unable  to  do  so; 
and  upon  notice  to  the  district  attorney,  applied  to  said  dis- 
trict court  to  be  released  from  custody  upon  his  own  recog- 
nizance. The  court  refused  to  discharge  the  prisoner  on 
said  application,  and  he  then  and  there  by  his  counsel  ex- 
cepted. It  further  appears  that  on  the  first  day  of  May  the 
court  again  continued  the  trial  of  said  cause,  and  it  is 
alleged  by  the  petition  that  the  prisoner  is  unable  to  obtain 
a  trial  or  to  procure  bail. 

Upon  this  state  of  facts,  it  is  claimed  that  the  prisoner  is 
entitled  to  be  released  from  custody,  if  not  absolutely,  at 
least  upon  his  own  recognizance;  and  his  discharge  is  urged 
upon  two  grounds:  first,  that  the  discharge  of  the  jury  on 
the  fourth  of  March,  upon  the  mere  statement  of  the  fore- 
man of  the  jury,  that  they  were  unable  to  agree  upon  a  ver- 
dict, was  an  illegal  exercise  of  power  in  the  court,  and  the 
jury  having  been  thus  discharged  without  the  consent,  and 
against  the  objections  of  the  defendant,  is  equivalent  to  a 
verdict  of  acquittal,  and  that  he  cannot  legally  be  held  to 
further  answer  this  or  any  future  indictment  for  said  offense. 
Second.  That  the  refusal  of  the  court  to  impanel  a  jury 
and  proceed  with  the  trial  on  the  twelfth  of  April,  and  the 
subsequent  continuance  of  the  trial  of  his  case  to  the  first 
of  May,  was  a  denial  of  his  right  to  a  speedy  trial,  and  by 
virtue  of  the  provisions  of  sections  582  and  583  of  the  crim- 
inal practice  act,  operated  as  a  legal  discharge  from  cus- 
tody. (Comp.  L.,  1684  and  2207.) 

The  first  ground  relied  upon  for  the  release  of  the  pris- 
oner presents  for  our  consideration  two  questions  of  im- 
portance in  the  practical  administration  of  criminal  law,  and 
so  far  as  we  are  advised,  have  not  been  passed  upon  by  this 
court.  The  first  question  to  be  considered  is,  whether  the 
prisoner  was  in  legal  jeopardy  upon  his  second  trial,  and 
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the  discharge  of  the  jury,  under  the  circumstances  disclosed 
by  the  record,  was  equivalent  to  a  verdict  of  acquittal.  By 
the  eighth  section  of  the  first  article  of  the  constitution  of 
this  state,  it  is  declared  that:  "No  person  shall  be  subject 
to  be  twice  put  in  jeopardy  for  the  same  offense.''  A  simi- 
lar provision  is  incorporated  into  the  constitution  of  the 
United  States,  and  in  the  constitutions  of  most  of  the  re- 
spective states;  but  there  is  some  diversity  of  opinion  in  the 
decisions  as  to  what  constitutes  being  *'put  in  jeopardy." 
In  some  of  the  decisions,  judges  have  expressed  the  opinion 
that  this  provision  is  but  a  constitutional  recognition  of  an 
old  and  well-established  maxim  of  the  common  law  involved 
in  the  plea  of  former  acquittal  or  conviction,  and  means  no 
more  than  that  * '  no  person  shall  be  twice  tried  for  the  same 
offense;"  and  that  the  jeopardy  does  not  attach  until  a  ver- 
dict is  reached.  (United  States  y,  Gilbert  et  aL,  2  Sumner,  19; 
People  \.  Goodwin,  18  John.  188;  United  Stales  v.  Haskell  et 
al.,  4  Wash.  402;  Uaif^d  States  v.  Peiiz,  9  Wheat.  579.) 

On  the  other  hand,  the  courts  of  several  of  the  states 
have  gone  to  the  opposite  extreme,  and  held  that  a  jury 
once  sworn  and  charged  with  a  criminal  case  involving  "life 
and  limb,"  cannot  be  discharged  by  the  court  before  ren- 
dering a  verdict,  except  by  the  consent  of  the  prisoner,  or 
the  existence  of  some  overruling  necessity,  and  that  the  in- 
ability of  the  jury  to  agree  upon  a  verdict  does  not  create 
such  necessity.  (Commonwealth  v.  Cook,  6  Serg.  &  K.  677; 
Commonwealth  v.  Clue,  3  Eawle,  498;  McClury  v.  State,  29 
Pa.  383;  Williams  v.  Commomuealih,  2  Gratt,  567;  Ux  parte 
Spear,  1  Dev.  491;  State  v.  Ephraim,  2  Dev.  &  Bat.  162; 
Mahala  v.  Staie,  10  Terg.  235;  Wright  v.  State,  5  Ind.  290; 
Ned  V.  State,  7  Porter,  187.)  Although  there  still  exists 
some  conflict  and  confusion  in  the  opinion  of  judges  upon 
this  question,  the  rule  now  seems  to  be  pretty  well  settled 
in  the  American  courts  that  whenever  the  accused  has  been 
placed  upon  trial,  upon  a  valid  indictment,  before  a  com- 
petent court,  and  a  jury  duly  impaneled,  sworn,  and 
charged  with  the  case,  he  has  then  reached  the  jeopardy, 
from  the  repetition  of  which  this  constitutional  provision 
protects  him,  and,  therefore,  the  discharge  of  the  jury  be- 
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fore  verdict,  tinless  with  the  consent  of  the  defendant,  or 
the  intervention  of  some  unavoidable  accident,  or  some 
overruling  necessity,  operates  as  an  acquittal,  but  the  in- 
ability of  the  jury  to  agree  upon  a  verdici;,  is  recognized  as 
creating  such  a  necessity. 

Bishop,  in  his  treatise  on  criminal  law,  after  an  elaborate 
review  of  the  authorities,  and  a  discussion  of  the  whole  sub- 
ject, says:  "The  better  view  of  this  whole  question  may  be 
stated  as  follows;  Whenever  a  trial  has  commenced,  whether 
for  misdemeanor  or  felony,  the  judge  discovers  any  imper- 
fection which  will  render  a  verdict  against  the  defendant, 
either  void  or  voidable  by  him,  he  may  stop  the  trial,  and 
what  has  been  done  will  be  no  impediment  in  the  way  of 
any  future  proceedings.  "Whenever,  also,  anything  appears 
showing  plainly  the  fact,  that  a  verdict  cannot  be  reached 
within  the  time  assigned  by  law  for  the  holding  of  the  court, 
he  may  adjudge  this  fact  to  exist;  and  on  making  the  ad- 
judication matter  of  record,  stop  the  trial,  with  like  result 
as  before.  But,  without  the  adjudication,  the  stopping  of 
the  trial  operates  to  discharge  the  prisoner.  In  other 
words,  when  the  record  shows  an  actual  jeopardy  to  have 
taken  place  against  the  defendant,  he  is  protected  thereby 
from  further  peril  for  the  alleged  offense.  But  where  the 
record  shows  also  matters  disproving  the  peril,  it  does  not 
show  the  peril,  whatever  else  it  shows,  and  therefore  it 
does  not  protect  him."     (Bish.  on  Crim.  Law,  873.) 

Sections  396  and  397  of  the  criminal  practice  act  of  this 
state  provide  as  follows:  "Sec.  396.  If  after  the  retirement 
of  the  jury,  one  of  them  be  taken  so  sick  as  to  prevent  the 
continuance  of  his  duty,  or  any  other  accident  or  cause  oc- 
curs to  prevent  their  being  kept  for  deliberation,  the  jury 
maybe  discharged. 

"Sec.  397.  Except  as  provided  in  the  last  section,  the 
jury  shall  not  be  discharged  after  the  cause  is  submitted  to 
them  until  they  have  agreed  upon  their  verdict,  and  ren- 
dered it  in  open  court,  unless  by  the  consent  of  both  par- 
ties, entered  in  the  minutes,  or  unless  at  the  expiration  of 
such  time  as  the  court  shall  deem  proper,  it  satisfactorily 


436  Ex  Parte  Maxwell.  [Sup.  Ct. 

Opinion  of  the  Court — ^Earll,  J. 

appear  that  there  is  no  reasonable  probability  that  the  jury 
can  agree." 

These  provisions  of  the  statute  must  be  construed  with 
reference  to  the  constitutional  restriction  in  respect  to  a 
second  jeopardy,  and  when  so  construed,  it  is  apparent 
they  are  in  perfect  accord  with  the  doctrine  above  cited 
from  Bishop.  Both  recognize  the  trial  courts  invested  with 
power,  in  the  exercise  of  a  sound  legal  discretion,  to  dis- 
charge a  jury  after  the  cause  has  been  submitted  to  them, 
without  the  consent  of  the  defendant,  and  without  the  dis- 
charge constituting  a  legal  bar  to  a  future  trial,  in  all  cases 
of  manifest  necessity,  whether  such  necessity  arises  from 
some  physical  cause  occurring  during  the  trial  or  the  de- 
liberation of  the  jury,  or  from  the  inability  of  the  jury  to 
agree  upon  a  verdict. 

This  discretionary  power  thus  recognized  is,  however,  an 
absolute  unrestricted  discretion,  depending  upon  the  mere 
will  of  the  judge,  but  is  a  sound  legal  discretion,  to  be  ex- 
ercised only  upon  sufficient  grounds.     **The  power  of  the 
court  to  discharge  a  jury  without  the  consent  of  the  defend- 
ant," said  Mr.  Justice  Sprague,  in  Ex  parte  McLaughlin, 
**is   not  an   absolute   uncontrolled    discretionary    power. 
It  must  be  exercised  in  accordance  with  established  legal 
rules,  and  a  sound  legal  discretion  in  the  application  of  such 
rules  to  the  facts  and  circumstances  of  each  particular  case, 
and  in  this  state  is  subject  to  review  by  an  appellate  court." 
(41  Cal.  211.)   That  it  ought  to  be  exercised  in  cases  of  mere 
disagreement,  only  after  a  long  effort  of  the  jury  to  agree, 
and  when  it  satisfactorily  appears  to  the  court  that  there  is 
no  reasonable  probability  of  their  doing  so,  is  well  settled. 
And  it  seems  to  be  equally  well  settled  that  the  facts  and 
circumstances,  which  induce  the  discharge,  and  an  adjudi- 
cation thereon,  ought  to  be  stated  and  appear  in  the  record. 
{State  Y.  Uphraim,  2  Dev.  &  Bat.  L.  1G2;  Conway  &  Lynch, 
V.  The  Queen,  1  Cox's  Cr.  Cas.  1;  People  v.  Cage,  48  Cal. 
323:  Poage  v.  State,  3  Ohio  St.  229;  State  v.  Prince.,  63  N.  C. 
529.) 

The  question,  then,  recurs,  whether  the  facts  and  cir- 
cumstances appearing  upon  the  record  of  the  second  trial  of 
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the  defendant,  were  sufficient  to  authorize  the  court,  in  the 
exercise  of  a  legal  discretion,  to  discharge  the  jury  without 
the  defendant's  consent.  We  are  of  opinion  no  sufficient 
ground  appears.  True,  the  record  states  that  the  jury 
**  retired  in  charge  of  the  sheriff  duly  sworn,  and  subse- 
quently returned  into  court  and  by  their  foreman  stated  that 
they  were  unable  to  agree  upon  a  verdict.  Whereupon  the 
court  discharged  the  jury  from  further  consideration  of  the 
case."  Now  for  what  reason  were  the  jury  thus  discharged? 
The  record  is  silent  as  to  the  length  of  time  the  jury  were 
out,  but  it  is  clear  that  there  was  no  necessity  for  their  dis- 
charge in  consequence  of  its  having  been  so  near  the  end  of 
the  term  (as  limited  by  the  statute),  as  to  preclude  further 
deliberation  on  the  part  of  the  jury,  because  the  ensuing 
term  did  not  commence  until  the  first  Monday  (3d)  of  April. 
Was  it,  then,  because  the  court  was  satisfied  that  the  jury 
had  deliberated  a  sufficient  and  proper  length  of  time,  and 
that  there  was  no  reasonable  probability  of  their  being  able 
to  agree  upon  a  further  deliberation  ?  The  record  does  not 
so  state;  nor  does  it  appear  that  the  court  so  adjudged. 
The  only  .ground  appearing,  was,  that  the  foreman  of  the 
jury  stated,  that  **  they  were  unable  to  agree  upon  a  ver- 
dict." This  was  clearly  insufficient,  and  was  no  ground  for 
the  exercise  of  that  "delicate  and  highly  important  trust 
that  only  exists  in  cases  of  extreme  and  absolute  necessity." 
The  court  may  have  been  satisfied  that  the  jury  were  unable 
to  agree  upon  a  verdict,  and  that  there  was  no  reasonable 
probability  of  their  doing  so  upon  further  consultation  and 
deliberation.  But  these  were  essential  facts,  the  existence 
of  which,  ought  to  be  determined  by  the  court  and  estab- 
lished by  the  record.  And  as  the  record  fails  to  establish 
the  existence  of  such  facts  and  such  determination,  it  fol- 
lows that  the  discharge  of  the  jury  was  an  illegal  exercise 
of  power  on  the  part  of  the  court. 

We  are,  therefore,  of  opinion  that  the  prisoner  has  been 
once  put  in  jeopardy  within  the  meaning  of  the  constitu- 
tional provision  under  consideration,  and  that  the  discharge 
of  the  jury,  under  the  circumstances  disclosed  by  the  rec- 
ord, was  equivalent  to  a  verdict  of  acquittal.     But  the  fur- 


438  Ex  Parte  Maxwell.  [Sup.  Ct. 

Opinion  of  the  Court — Earll,  J. 

ther  questiod  in  this  connection  is,  whether,  upon  the  facts 
here  presented  the  prisoner  is  entitled  to  be  discharged 
from  custody  on  habeas  cm^ua.  There  has  been  no  verdict 
or  judgment  of  acquittal  entered  in  the  trial  court,  and  hence 
the  indictment  is  still  pending  therein.  Nor  does  it  appear 
that  the  prisoner,  at  the  time  the  jury  were  thus  discharged 
or  at  any  subsequent  time,  applied  to  that  court  to  be  re- 
leased from  custody  on  the  ground  of  his  former  jeopardy. 
That  he  was  at  liberty  to  waive  his  rights  under  this  consti- 
tutional provision,  and  have  his  case  submitted  for  trial  be- 
fore another  jury,  cannot  be  doubted.  Mr.  Bishop,  in  his 
commentaries  on  criminal  law  procedure,  says:  "Since  a 
defendant  can,  if  he  will,  waive  his  rights  under  this  con- 
stitutional and  common  law  provision,  it  follows,  that,  if  he 
would  take  advantage  of  a  former  jeopardy,  he  must,  in  some 
way  which  accords  with  the  rules  of  criminal  law  procedure, 
bring  the  fact  to  the  attention  of  the  court."  (1  Grim.  Pro. 
806.) 

He  further  says:    ''If  there  has  been  a  legal  jeopardy, 
this  is  equivalent  to  a  verdict  of  acquittal,  and  on  motion, 
without  plea,  the  prisoner  is  entitled  to  his  dischjirge.    *  * 
But  a  writ  of  habeas  coitus  will  not  lie."     (Id.  821,  and  see 
authorities  cited.)     In  support  of  the  latter  proposition, 
however,  he  cites  only  the  cases  of  WHgJd  v.  Tlie  State  (5 
Ind.  290),  and  Ex  parte  Ruthven  (17  Mo.  541).     On  referring 
to  those  cases  it  will  be  observed  that  the  decisions  were 
respectively  based  on  statutes  regulating  proceedings  on 
the  writ  of  habeas  corpus  entirely  unlike  the  statute  of  this 
state  on  the  same  subject.     The  statutes  of  Indiana  and 
Missouri,  respectively  forbid  the  court  or  judge  on  AgJco* 
corpus  to  inquire  into  the  merits  of  an  application,  and  dis- 
charge the  prisoner,  in  a  case  where  he  is  confined  under 
an  indictment,  or  under  process  issued  thereon.     No  such 
restriction  is  to  be  found  in  the  "act  concerning  the  writ  of 
habeas  corpus''  of  this  state;  on  the  contrary,  by  the  provis- 
ions of  the  fifteenth  and  sixteenth  sections  of  said  act,  the 
court  or  judge,  on  the  return  of  the  writ,  is  required  to  hear 
the  allegations  and  proofs  and  to  look  into  all  the  facts  of 
the  case,  whether  the  prisoner  be  detained  under  an  indict- 
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meDt,  or  under  process  issued  thereon,  as  well  as  when  de- 
tained upon  any  other  process  "and  to  dispose  of  such 
party  as  the  justice  of  the  case  may  require."  And  by  sec- 
tion 20  it  is  provided:  **If  it  appears  on  the  return  of  the 
writ  of  habeas  corpus  that  the  prisoner  is  in  custody  by  vir- 
tue of  process  from  any  court  of  this  territory  (state),  or 
judge,  or  officer  thereof,  such  prisoner  may  be  discharged. 
*  *  Where  the  imprisonment  was  at  first  lawful,  yet  by 
some  act,  omission,  or  event,  which  has  taken  place  after- 
wards, the  party  has  become  entitled  to  his  discharge." 
(Compiled  Laws,  363,  364,  368.) 

It  will  thus  be  seen  that  the  powers  of  the  court,  or  judge, 
charged  with  the  duties  of  allowing  this  important  writ,  and 
of  determining  the  rights  of  a  party  thereunder,  are  by 
these  statutory  provisions  greatly  extended  beyond  what 
existed  at  the  common  law,  and  beyond  that  conferred  by 
the  respective  statutes  of  Indiana  and  Missouri  upon  which 
the  decisions  ih  the  cases  above  referred  to  rest. 

But  notwithstanding  the  powers  of  the  court  and  judge 
are,  by  these  enactments,  greatly  enlarged,  yet  it  is  appar- 
ent they  were  not  intended  by  the  legislature  to  have  the 
force  and  operation  of  an  appeal,  a  writ  of  error,  or  a  certi- 
orari; nor  were  they  designed  as  a  substitute  for  either. 
And  although  it  is  the  duty  of  the  court,  in  the  exercise  of 
its  proper  jurisdiction  under  these  provisions  of  the  statute, 
to  inquire  into  all  the  facts  of  the  case,  without  regard  to  the 
nature  of  the  process  or  authority  under  which  the  prisoner  is 
detained,  and,  although  the  original  commitment  was  lawful, 
to  discharge  him,  if  it  appears  that  by  reason  of  the  happen- 
ing of  some  subsequent  "act,  omission,  or  event,"  he  has 
become  entitled  to  his  discharge,  nevertheless  the  "act, 
omission,  or  event"  which  will  justify  the  court  in  discharg- 
ing the  prisoner  must  be  such  as  to  render  the  process  or 
authority  under  which  he  is  detained  absolutely  void,  and 
not  merely  voidable.     (Hurd  on  Hab.  Corp.  332.) 

It  follows,  thei^efore,  that  inasmuch  as  the  defendant  was 
at  liberty  to  waive  his  constitutional  right  to  be  protected 
from  a  second .  jeopardy,  and  to  have  his  case  re-submitted 
for  trial  before  another  jury,  the  action  of  the  court  in  dis- 
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charging  the  jury,  although  equivalent  to.  a  verdict  of 
acquittal,  did  not  render  the  process  by  virtue  of  which  he 
is  detained  in  custody  void,  but  voidable  only.  It  is,  there- 
fore, apparent  that  the  discharge  of  the  jury  was  not  a  final 
disposition  of  the  case  by  the  district  court,  and  conse- 
quently the  defendant  must  be  regarded  as  in  custody  under 
the  indictment,  and  still  subject  to  the  jurisdiction  of  that 
court;  and  hence  the  event  which,  within  the  meaning  of 
the  statute,  would  entitle  the  prisoner  to  his  discharge  on 
habeas  corpus  has  not  occurred.  Upon  the  authorities  be- 
fore cited,  that  court  evidently  has  power  to  discharge  him 
on  motion.  At  all  events,  in  case  he  is  again  placed  on 
his  trial,  he  may,  under  the  provisions  of  section  301  of  the 
criminal  practice  act  (Oomp.  L.  1925),  take  advantage  of 
his  previous  jeopardy,  by  giving  the  facts  attending  his 
former  trial,  as  disclosed  by  the  record  in  the  case,  in 
evidence  under  his  plea  of  *'not  guUty."  {People  v.  Cage^ 
48  Cal.  323.) 

The  remaining  ground  upon  which  the  prisoner's  dis- 
charge is  urged  rests  upon  the  orders  of  the  court  made  on 
the  12th  day  of  April  and  the  1st  day  of  May,  respectively, 
postponiog  the  trial.  As  neither  of  said  orders  continued 
the  trial  of  the  cause  for  the  term,  it  is  clear  that  the  prin- 
ciple involved  is  not  distinguishable  from  that  decided  in 
the  case  of  Ex  parte  Larhin,  at  the  April  term  of  this  court, 
in  which  we  held  '*  that  the  regulation  of  the  business  of  the 
term  is  a  matter  exclusively  within  the  control  of  the  judge, 
and  cannot  be  interfered  with  by  this  court,  certainly  not  in 
this  proceeding." 

It  therefore  follows  that  the  prisoner  must  be  remanded 
to  the  custody  of  the  sheriff  of  Lincoln  county,  and  it  is  so 
ordered. 

Beatty,  J.,  concurring: 

In  regard  to  the  first  ground  upon  which  the  petitioner 
claims  his  release,  that  is,  that  the  discharge  of  the  jury  with- 
out a  verdict,  at  the  January  term  of  the  district  court, 
amounted  under  the  circumstances  to  an  acquittal,  1  concur 
in  the  conclusion  reached  by  Justice  Earll,  that^  even  if  it 
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(lid  amoiiut  to  an  acquittal,  it  will  not  avail  the  petitioner 
oil  habeas  corpus.  The  question  whether  he  has  been  ac- 
quitted or  not  must  be  determined  in  another  proceeding, 
iiud,  consequently,  the  present  occasion  does  not,  in  my 
judgment,  call  for  any  expression  of  opinion  asr.to  the  effect 
of  the  discharge  of  that  jury. 

In  regard  to  the  second  ground  relied  on  by  the  petitioner, 
it  is  clear  that  no  case  had  arisen,  at  the  date  of  the 
filing  of  his  petition,  to  which  the  provisions  of  sees.  582, 
583  of  the  criminal  practice  act  are  applicable.  He  had 
been  brought  to  trial  at  the  first  and  second  terms  after  he 
was  indicted,  but  the  juries  had  failed  to  agree.  At  the  next 
term  of  the  court  his  case  had  been  continued  from  one 
day  to  a  later  day  but  not  over  the  term;  and  when  this  peti- 
tion was  filed  the  term  was  but  half  expired.  It  is  clear, 
therefore,  that  his  application  to  this  court  was  premature. 
Ho  should  have  waited  till  the  April  term  had  expired  with- 
out his  being  brought  to  trial,  or,  at  least,  until  his  case  had 
been  continued  over  the  term,  and  then  he  should  have 
moved  the  district  court  for  his  discharge,  or  for  his  re- 
lease on  his  own  recognizance;  If  his  motion  had  then  been 
denied  without  good  cause,  his  imprisonment  would  have 
become  unlawful,  and  the  writ  of  habeas  corpus  would  have 
been  his  proper  remedy. 

It  should  be  understood  that  an  imprisonment  which  is 
at  first  lawful,  does  not  become  unlawful  until  the  right  to 
be  discharged  has  accrued,  and  that  right  has  been  denied, 
after  a  proper  application  to  the  court  or  offiger  whose  duty 
it  is  to  act  in  the  premises.  In  cases  of  this  sort,  the  stat- 
ute expressly  provides  that  the  application  to  be  discharged 
or  bailed  shall  be  made  to  the  district  court  in  which  the 
indictment  is  pending,  and  it  would  seem  that  no  express 
statutory  provisions  ought  to  have  been  required  to  demon- 
strate the  propriety  of  such  a  course. 

I  concur  in  the  order  to  remand. 
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[No.  725.] 

THOMAS  D.  HUNT  etal.,  Appellants,  ,  v.  JANE  G. 

HUNT  ET  al.,  Kespondents. 

CoNSTBUCTioN  OF  WiLLs. — The  testator,  by  his  will,  disposed  of  his  property 
to  his  wife,  "  having  the  fullest  confidence  in  her  capacity,  judgment, 
discretion  and  aflfection,  to  properly  bring  up,  educate  and  provide  for 
our  children,  and  to  manage  and  dispose  of  my  said  property  in  the 
best  manner  for  their  interests  and  her  own:**  Held,  that  the  devisee 
took  the  property  devised  as  absolute  owner,  and  not  upon  trust. 

Idem.— In  construing  this  will  the  court  held,  that  the  widow- had  the  abso- 
lute right  to  sell  and  dispose  of  the  estate  at  her  discretion. 

Idem — Section  150  of  thk  Probate  Act  Constbued.  —  The  probate  act 
regulates  the  proceedings  of  executors  and  administrators  as  such,  and 
acting  in  that  capacity  alone,  the  validity  of  their  acts  depends  upon  a 
compliance  with  its  provisions;  but  the  act  has  no  application  to  a  case 
like  the  present,  where  the  executrix  is  owner  of  the  residuary  estate. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  are  stated  in  the  opinion. 

B.  C.  Whitman,  for  Appellant. 

I.  The  main  object  of  this  appeal  is  to  shoTrihat  the  wife 
did  not  take  absolutely,  and  had  at   most  a  life  interest, 
coupled,  probably,  with  a  limited  power  of  disposal.     The 
primary  and  decisive  question  is,  was  there  a  trust  created 
by  the   language  quoted?     Although   the   very   numerous 
cases  are  seemingly  contradictory,  still,  when  examined  by 
the  light  of  the  rule  as  stated  by  Kedfield  on  Wills  (vol.  2, 
411),  they  will  be  found,  on  the  whole,  tolerably  consistent. 
Given  clear  subject-matter,  object  and  surrounding  circum- 
stances similar  to  those  of  this  case,  and  the  weight  of  au- 
thority is  to  make  the  words  of  the  will  mandatory.  (Mas- 
Bey  V.  Sherman,  Ambler,    520;   Macey  v.  Shiimer,    1  Ark. 
389;  Hart  v.    Tribe,   18  Beav.  215;  Gully  v.  Cregoe,  24  Id. 
185;   Shovellon   v.  Shovtlton,  32  Id.  143;   Warner  v.  Baks, 
98  Mass.   275;  Young  v.    Yo%imj,  68  N.  C.  309;  Curnick  v. 
Tucker,  7  Moak's  Eng.  E.  845.) 

II.  In  no  aspect  of  the  case,  under  the  rules  of  equity,  is 
the  purchaser  absolved  from  the  liabilities  of  the  trust  sim- 
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ply  because  be  pays  an  adequate  consideration,  unless  the 
devisee  under  the  will  had  an  absolute  power  of  alienation 
untampered  by  any  consideration.  (Lewin  on  Trusts,  L.  L. 
ed.,  vol.  24,  104-5,  sec.  206;  Eedfield  on  Wills,  2d  ed.  vol. 
3,  637,  sec.  96,  545;  sec.  104;  Price  v.  Beeves,  38  Cal.  457.) 

III.  If  there  is  any  power  of  sale  under  the  will,  it  is  only 
contingent,  and  entirely  governed  by  the  consideration  of 
the  best  interests  of  the  children,  and  a  purchaser  must,  in 
some  manner,  ascertain  that  the  sale  was  thus  made,  for  his 
own  self-protection.  The  only  manner  in  which  the  ascer- 
tainment could  have  been  had,  would  have  been  by  order  of 
the  probate  court,  as  having  submitted  herself  thereto,  the 
executrix  and  devisee  was  bound  to  proceed  in  all  things 
under  its  order,  and  any  sale  otherwise  made  was  void. 
(Eedfield  on  Wills,  vol.  3,  2d.  ed.,  565,  sec.  130.) 

IV.  If  it  be  held  that  the  law  in  existence  at  the  death  of 
the  testator  governs  the  estate,  then  that  must  be  the  law 
of  Utah,  and  not  the  common  law.  (Orimes'a  Estate  v.  Nor- 
risy  6  Cal.  621;  Tevis  v.  Pitclier,  10  Id.  465;  Downei^  v. 
Smith,  24  Id.  114.) 

V.  The  intention  of  the  testator  was  to  appropriate  his 
property  to  the  use  of  his  wife  and  children,  leaving  to  her 
the  management  and  disposal  thereof;  but  only  with  refer- 
ence to  the  desired  objects,  and  between  themselves.     The 
confidence  that  he  had  was  not  general  and  with  regard  to 
all  subjects,  but  that  she  would,  in  a  particular  manner,  do 
a  special  thing.    Had  he  intended  to  rest  the  fee  in  his  wife, 
or  give  a  power  of  sale,  apt  words  would  have  been  used 
to  express  such  intentions.     That  there  was  a  trust,  I  hope 
is  proved;  that  there  was  no  power  of  sale,  I  think  equally 
demonstrable.     **To  manage"   involves  a   holding  of  the 
property;  it  could  not  be  managed  if  alienated.     To   this 
power  of  management  is  added,  not  disjoined,  the  power 
"to  dispose  of  my  said  property  in  the  best  manner  for 
their  (the  children's)  interests  and  her  own."  To  dispose  of 
when  absolutely  used,  does  not  positively  mean  to  sell,  but 
rather  to  divide — to  allot.     Can  the  words  mean  anything 
else  as  to  these  beneficiaries  for.  whom  their  father  is  so  in- 
dustriously careful  ?    The  tendency  of  later  decisions  is  all 
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against  the  wrestiDg  of  language  from  its  plain  sense,  and 
toward  giving  it  a  natural  meaning;  or  to  express  it  more 
fully,  taking  the  circumstances  existing  at  the  date  of  the 
will,  to  give  to  the  words  of  the  testator  the  interpretation 
which  would  naturally  arise  upon  them  if  then  spoken. 
Adopting  this  rule,  and  weighing  the  words  ''manage  and 
dispose,"  in  connection  with  the  other  language  of  the  will, 
no  absolute  power  of  sale  or  alienation  can  be  evolved; 
nor  do  they,  with  any  strength,  evidence  even  a  contingent 
power  dependent  and  arising  from  the  necessities  of  the 
children  or  wife,  or  both,  even  if  exercised  under  the  direc- 
tion of  the  probate  court;  but  they  rather  indicate  that  the 
property  was  to  be  managed  for,  and  disposed  of  among 
and  between  the  mother  and  children.  (Yomig  v.  Young,  68 
N.  C.  309;  Ciirnick  v.  Taclcer,  7  ]V[oak's  Eng.  R.  845.) 

A,  B,  Elliott,  for  Appellant. 

I.  The  letter  must  give  way  to  the  general  meaning  of 
the  will.     {Den  v.  McMnririe,  3  Green,  N.  J.,  271.) 

II.  The  will  created  a  trust  in  favor  of  the  children  and 
heirs  at  law  of  the  testator.  {Lambe  v.  Eames,  10  Eq.  Cas. 
Law  Rep.  273;  Story's  Eq.  Jur.,  vol.  2,  sec.  1065;  Crockett 
V.  Crockelt,  1  Hare  Eng.  Ch.  451;  Redfield  on  Wills,  vol.  1, 
175;  2  Story  Eq.  Jur.,  sec.  1068;  Lewis  on  Trusts,  181; 
Walker  v.  Quigg,  6  Watts.  87;  Wriglit  v.  Atkyns,  17  Vesey, 
255.) 

III.  The  trust  being  established,  it  must  be  shown  that 
the  deviser  sold  the  property  for  the  purpose  specified  in 
the  wdll,  and  that  the  purchaser  bought,  without  notice  of 
the  trust,  in  good  faith,  for  a  full  and  adequate  considera- 
tion. {Walker  v.  Qnigg,  6  Watts.  91;  Redfield  on  Wills, 
vol.  3,  sees.  17,  95,  104;  Story  Eq.  Jur.,  vol.  2,  sec.  977, 
1131;  Lewis  on  Trusts,  244.) 

C.  H.  Biyan,  also,  for  Appellant. 

I.  The  will  creates  a  trust.     {Taylor  v.  Plaine,  1  Am. 
Rep.  34;  Redfield  on  Wills,  176.) 

II.  All  matters  of  trust,  except  when  controlled  by  stat- 
ute, are  under  the  direction  of  courts  of  equity.     {Matter  of 
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Fan  JVyckf  1  Barb.  565;   Knight  v.  LoomiSy  '17  Shep.  204; 
Gibbons  v.  Biley,  7  Gill.  81.) 

3L  N.  Stone,  for  Eespondent. 

I.  The  will  gives  the  property  absolutely  to  Mrs.  Hunt 
free  from  any  trust  in  favor  of  her  children.  The  clause  in 
the  will,  "having  the  fullest  confidence,"  etc.,  does  not 
create  a  trust,  but  at  most  is  only  an  expression  of  con- 
fidence in  the  devisee.  (Story's  Eq.,  vol.  2,  sec.  1069,  and 
cases  cited;  Bristol  v.  Austin,  40  Conn.  439;  Gilbert  v. 
CJiapin,.19  Conn.  346;  Pennock's  Estate,  20  Penn.  St.  268; 
Webb  V.  Wools,  2  Simons,  N.  S.,  42;  Eng.  Ch.  Eepts.  270; 
Lambe  v.  Fames,  Eng.  Eq.  Cases,  vol.  10,  270;  Same  v. 
Same,  Eng.  Ch.  Appeal  Cases,  vol.  6,  600;  Maclcett  v. 
Mackett,  Eng.  Eq.  Cases,  vol.  14,  52;  Brook  v.  Brook,  3 
Sm.  ife  Giflf.  280;  Ex  parte  Payne,  2  Tounge  &  Coll,  636; 
Green  v.  Green,  3  Ire.  Eq.  90;  Eedfield  on  Wills,  vol.  2,  415; 
Beeves  v.  Baker,  18  Beavan,  372 ;  Howorth  v.  Dewell,  29 
Beavan,  18;  Fox  v.  Fox,  27  Beavan,  301;  Smith  v.  Bell,  6 
Pet.  68.) 

II.  Conceding,  for  the  sake  of  argument,  that  the  will 
creates  a  trust,  it  gives  to  the  defendant,  Mrs.  Hunt,  the 
power  to  dispose  of  the  property  in  tJie  best  manner,  and  also 
vests  in  her  a  beneficial  interest  therein.  There  was,  there- 
fore, no  necessity  for  a  probate  order  to  sell  the  property, 
she  having  power  to  sell  without  such  order.  Her  convey- 
ance of  the  premises  was  all  that  was  necessary  to  pass  the 
title.  {Norris  v.  Harris,  15  Cal.  256;  Lared  v.  Casaneuva, 
30  Cal.  567;  18  Cal.  299;  Battelle  v.  Parks,  2  Mich.  531; 
Conklin  v.  Egerton,  Admin,,  21  Wend.  436.) 

III.  The  probate  law  of  this  state  cannot  apply  to  this 
case  so  as  to  interfere  with  the  power  to  sell  conferred  by 
the  will.  The  will  was  made  in  1859,  and  the  probate  act 
was  not  adopted  until  1861.  To  make  the  act  retrospective 
would  impair  the  vested  right  of  the  devisee,  under  the 
will,  to  dispose  of  the  property  devised  in  the  best  manner 
her  judgment  might  dictate.  {Conklin  v.  Egerton,  Adm., 
21  Wend.  435;  Estate  of  Delaney,  49  Cal.  77.) 

ly.  Even  if  there  is  a  trust,  it  is  coupled  with  a  power 


•  446  puNT  V.  Hunt.  [Sup.  Ct. 

Opinion  of  the  Court — Beatty,  J. 

to  sell,  and  Mis.  Hunt  having  sold  the  property  to  a  pur- 
chaser who  bought  it  in  good  faith  for  more  than  an  ade- 
quate consideration,  he  should  be  protected. 

The  present  well  established  rule  of  law,  in  regard  to 
trust  estates,  is,  that  where  the  trustee  holds  the  trust  estate 
for  the  purpose  of  sale  and  conversion  into  money,  or  with 
power  of  sale  and  conversion,  any  one  who  in  good  faith 
accepts  such  transfer  upon  adequate  compensation  will 
acquire  a  valid  title.  It  is  only  where  no  power  to  dispose 
of  the  property  is  given  that  the  purchaser  must  see  that 
the  purchase-money  is  applied  by  the  trustee  to  the  pur- 
X)oses  of  the  trust.  (Redfield  on  Wills,  vol.  3,  p.  537,  sec. 
95.) 

By  the  Court,  Beatty,  J. : 

In  August,  1861,  Davis  S.  Hunt  died  in  Storey  county, 
in  this  state,  leaving  a  widow,  the  above  named  defendant, 
Jane  G.  Hunt,  and  three  minor  children,  who  are  the 
plaintiffs  herein.  By  his  last  will,  made  in  1859,  after  di- 
recting the  payment  of  his  debts,  the  said  Davis  S.  Hunt 
disposed  of  his  property  as  follows : 

''Second.  I  give,  devise  and  bequeath,  all  the  rest  and 
residue  of  my  property,  real,  personal  and  mixed,  of  every 
kind  and  nature  whatsoever,  to  my  beloved  wife,  Jane  G. 
Hunt,  having  the  fullest  confidence  in  her  capacity,  judg- 
ment, discretion  and  affection,  to  properly  bring  up,  edu- 
cate and  provide  for  our  children,  and  to  manage  and  dis- 
l^ose  of  my  said  property  in  the  best  manner  for  their  in- 
terests and  her  own."  He  also  appointed  his  wife  sole  ex- 
ecutrix. In  February,  1862,  this  will  was  admitted  to  pro- 
bate and  letters  testamentary  issued  to  the  said  Jane  G. 
Hunt,  who  filed  an  inventory  of  the  property  of  the  estate 
which  included  a  certain  house  and  lot  in  Virginia  city. 
Pending  the  proceedings  in  the  probate  court  she  conveyed 
this  house  and  lot  to  Mercedes  Navarro,  one  of  her  co- 
defendants,  who  conveyed  it  to  L.  P.  Drexler  the  other  of 
her  co-defendants.  No  authority  was  obtained  from  the 
probate  court  to  make  this  conveyance. 
.   In  August,  1874,  the  children  of  the  deceased,  having 
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come  of  age,  commenced  this  action  against  their  mother 
and  her  grantees,  seeking  to  charge  them  as  trustees  of  the 
said  house  and  lot,  and  demanding  among  other  things  an 
accounting  for  the  rents  and  profits.  Mrs.  Hunt  and  Mer- 
cedes Navarro  made  default,  and  Drexler  alone  defends. 

The  cause  was  tried  by  the  district  judge  who  found,  in 
addition  to  the  facts  above  stated,  that  Drexler  was  a  pur- 
chaser in  good  faith  and  for  a  valuable  consideration;  and 
concluding,  as  matter  of  law,  that  the  widow  under  the 
terms  of  the  devise,  took  the  beneficial  as  well  as  the  legal 
estate,  or  that,  if  she  was  a  trustee,  she  at  least  had  full 
power  to  sell  and  convey,  at  her  discretion,  rendered  a  judg- 
ment in  favor  of  Drexler  for  his  costs.  From  that  judg- 
ment the  plaintiffs  appeal,  and  in  support  of  their  appeal 
rely  upon  the  proposition  that  their  mother  took  under  the 
will  only  the  legal  estate  in  the  property  of  their  deceased 
father,  to  be  held  in  trust  for  them  and  herself,  without  any 
power  of  alienation,  and  that  consequently  she  and  her 
grantees  are  accountable  to  them  as  trustees^.  This,  of 
course,  involves  a  construction  of  the  will,  and  the  first 
question  is  whether  the  words,  ''having  the  fullest  confi- 
dence in  her  capacity,"  etc.,  create  a  trust.  There  are  nu- 
merous cases  tj  be  found  in  support  of  either  an  affirmative 
or  negative  answer  to  this  question.  The  earlier  English 
cases  support  the  affirmative.  The  later  English  cases  gen- 
erally support  the  negative,  and  so  do  most  if  not  all  of  the 
cases  in  the  United  States  to  which  our  attention  has  been 
called.  Those  relied  upon  by  the  appellants  may,  we  think^ 
be  easily  distinguished  from  this  by  reference  to  the  terms 
of  the  wills  under  consideration.  Without  attempting  to 
review  the  numerous  decisions  upon  this  point  (which 
would  be  almost  an  endless  task)  we  are  inclined,  after  a 
careful  examination  of  the  text  writers  and  the  cases  cited 
in  the  briefs  of  counsel,  to  coincide  with  the  conclusions  of 
Judge  Story  in  relation  to  this  matter,  and  to  hold  that  iu 
this  case  the  devisee  took  the  property  devised  as  absolute 
owner  and  not  upon  trust.  Judge  Story  says:  ** The  doc- 
trine of  thus  construing  expressions  of  recommendation, 
confidence,  hope,  wish  and  desire,  into  positive  and  per- 
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emptorv  commands,  is  not  a  little  difficult  to  be  maintained 
upon  sound  principles  of  interpi-etation  of  the  actual  inten- 
tion of  a  testator.     It  can  scarcely  be  presumed  that  eveiy 
testator  should  not  clearly  understand  the  diflference  between 
such  expressions  and  words  of  positive  direction  and  com- 
mand, and  that  in  using  the  one  and  omitting  the  other,  he 
should  not  have  a  determinate  end  in  view.     It  will  be 
agreed  on  all  sides,  that  where  the  intention  of  the  testator 
is  to  leave  the  whole  subject,  as  pure  matter  of  discretion, 
to  the  good  will  and  pleasure  of  the  party  enjoying  his  con- 
fidence and  favor,  and  where  his  expressions  of  desire  are 
intended  as  mere  moral  suggestions  to  excite  and  aid  that 
discretion,  but  not  absolutely  to  control  or  govern  it,  there 
the  language  cannot,  and  ought  not  to  be  held  to  create  a 
trust.     Now  words  of  recommendation,  and  other  words 
precatory  in  their  nature,  imply  that  very  discretion,  as  con- 
tradistinguished  from  peremptory   orders,    and   theiefora 
ought  to  be  so  construed,  unless  a  different  sense  is  irre- 
sistibly forced  upon  them  by  the  context.     Accordingly,  in 
more  modern  times  a  strong  disposition  has  been  indicated 
not  to  extend  this  doctrine  of  recommendatory  trusts,  but, 
as  far  as  the  authorities  will  allow,  to  give  to  the  words  of 
wills  their  natural  and  ordinary  sense,  unless  it  is  clear  that 
they  are  designed  to  be  used  in  a  peremptory  sense."    (2 
Story's  Eq.  Jur.,  sec.  1069.) 

Kedfield  expresses  himself  still  more  strongly  to  the  same 
effect.  (Kedfield  on  Wills,  vol.  2,  p.  423,  sec.  16  c?.) 

There  are,  no  doubt,  strong  reasons  to  be  urged  in  sup- 
port of  the  opposite  view;  but,  on  the  whole,  we  should  be 
disposed,  if  it  was  necessary  to  decide  the  point  in  this 
case,  to  decide  it  in  conformity  with  the  views  of  Judge 
Story  and  Mr.  Redfield.  But  in  this  case  it  does  not  appear 
to  be  necesssary  to  decide  whether  or  not  the  defendant,  Jiane 
G.  Hunt,  is  accountable  to  the  plaintiffs  for  the  proceeds  of 

her  husband's  estate.  Whether  she  took  as  a  trustee  or  as  ab- 

• 

solute  owner,  it  seems  clear  that  she  had  the  absolute  rigbt 
to  sell  and  dispose  of  the  estate  at  her  discretion.  The  plain 
intention  of  the  testator  is  that  she  should  take  his  property 
and  exercise  the  same  control  over  it  that  he  could  himself 
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liave  exercised.  She  is  not  only  to  ^^ manage^  it,  but  to 
''dispose  o/"  it,  in  case  that  appears  to  her  to  be  the  best 
thing  for  her  own  and  her  chiklren's  interest,  and  the  ob- 
vious meaning  of  the  words  ''dispose  of,"  used  in  that  con- 
nection, is  to  sell  and  convey.  **  Having  the  fullest  con- 
fidence in  her  capacity,  judgment,  discretion  and  affection," 
nothing  was  more  natural  than  that  he  should  have  wished 
to  confer  upon  her  full  power  to  sell  and  convey  any  portion 
of  his  real  estate,  untramraeled  by  the  delays  and  difficulties 
of  proceedings  in  the  courts  of  chancery  or  probate.  By 
such  a  course  he  rendered  his  estate  more  valuable,  by 
enabling  his  trustee,  if  such  she  was,  to  sell  without  delay 
in  case  of  an  advantageous  offer,  and  to  give  a  clearer  title 
than  can  easily  be  got  through  the  intervention  of  the 
tedious,  and  dilatory,  and  complicated  proceedings  in  the 
probate  courts.  He  supposed  he  was  taking  the  best  care 
of  her  interests  and  the  interests  of  his  children  in  trusting 
everything  to  her  discretion.  If  the  event  has  failed  to 
.  justify  his  confidence  in  her  capacity,  judgment,  and  affec- 
tion for  his  children,  it  can  only  be  said  that  his  will  is  to  be 
interpreted,  not  by  the  event  but  in  the  light  of  the  con- 
fidence which  he  reposed  in  her  at  the  time  it  was  made. 
If  she  has  wasted  and  mismanaged  an  estate  for  which  she 
is  morally,  if  not  legally,  accountable  to  her  children,  it  is. 
a  misfortune  for  which  they  cannot  be  compensated  by 
taking  from  a  bona  fide  purchaser  property  which  she  had 
full  power  to  sell  and  he  an  undoubted  right  to  purchase. 

But  counsel  for  appellants  contends  that  they  may  main- 
tain this  action  by  virtue  of  the  provisions  of  section  15  of 
the  act  concerning  wills.  (Comp.  L.,  sec.  826),  which  reads 
as  follows:  **When  any  testator  shall  omit  to  provide  in 
his  or  her  will  for  any  of  his  or  her  children,  or  for  the  issue 
of  any  deceased  child,  unless  it  shall  appear  that  such  omis- 
sion was  intentional,  such  child,  or  the  issue  of  such  child, 
shall  have  the  same  share  in  the  estate  of  the  testator  as  if 
he  or  she  had  died  intestate." 

This  section  has  no  sort  of  application  to  this  case..   The 

testator  did  not  forget  his  children  or  any  one  of  them  in 

making  his  will.     On  the  contrary,  they  were  distinctly  in 
Vol.  XL— 29 
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his  mind,  and  are  expressly  provided  for  by  leaving  them 
and  his  estate  to  the  disposal  of  the  widow.  (See  Payne  v. 
Payne,  18  Cal.,  301-2,  and  other  cases  cited  in  respondent's 
brief.) 

Counsel  for  appellants  also  relies  upon  section  150  of  the 
probate  act  (C.  L.  sec.  630)  which  provides  that  *'  No  sale 
of  any  property  of  an  estate  of  a  deceased  person  shall  be 
valid  unless  made  under  an  order  of  the  probate  court, "  etc. 

If  this  provision  were  applicable,  in  a  literal  sense,  to 
this  case  it  would,  no  doubt  invalidate  the  sale  to  Drexler. 
But  it  is  not  applicable  at  all.  The  probate  act  regulates 
the  proceedings  of  executors  and  administrators,  as  such, 
and,  acting  in  that  capacity  alone,  the  validity  of  their  acts 
depends  upon  a  compliance  with  its  provisions.  In  this 
case,  however,  the  executrix  dealt  with  the  property  in  a 
double  capacity;  she  was  executrix  and  also  owner  of  the 
residuary  estate,  or,  at  least,  a  trustee  expressly  empowered 
to  sell.  The  estate  being  charged  with  the  payment  of  the 
testator's  debts,  the  creditors  were  under  the  protection  of 
the  probate  court,  and,  as  against  them,  no  sale  would  have 
been  valid  unless  made  in  pursuance  of  an  order  of  court. 
But  the  plaintiffs  are  not  creditors  of  the  estate  with  rights 
superior  to  those  of  the  devisee.  They  are  claimants  whose 
rights,  whatever  they  may  be,  are  subordinate  to  her  power 
to  sell.     (See  Estate  of  Delaney,  49  Cal.  77.) 

Another  point  made  by  appellants  is  that,  although,  as 
trustee,  Mrs.  Hunt  might  have  had  full  power  to  sell  the 
estate  without  any  orde^  of  court,  yet,  having  gone  into 
court,  seeking  its  advice  and  submitting  herself  to  its  con- 
trol, she  was  guilty  of  a  contempt  of  court  in  making  a  sale 
without  its  authority. 

If  this  were  true  it  would  not  necessarily  follow  that  because 
she  was  guilty  of  a  contempt,  therefore  Drexler  has  no  title. 
But,  aside  from  this  consideration,  the  point  is  fully  dis- 
posed of  by  what  is  said  in  respect  to  the  preceding  point. 

Mrs.  Hunt  did  not  go  into  the  probate  court  for  advice 
as  to  her  conduct  as  trustee  (it  was  not  the  court  to  go  to 
for  that  purpose),  but  merely  to  enable  her  to  clear  the  es- 
tate from  the  claims  of  creditors.     As  executrix  she  was 
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amenable  to  its  orders,  but  as  trustee  she  was  entirely  in- 
dependent of  its  control. 

As  there  was  no  motion  for  a  new  trial,  it  is  scarcely  nec- 
essary to  say  that  the  argument  of  counsel,  that  the  findings 
of  the  district  judge  are  against  the  evidence,  cannot  be 
considered. 

The  judgment  is  affirmed. 


[No.  784.] 

AAEON  LATTON,  Bespondent,  v.  JAMES  PAERELL, 

Appellant. 

Sixteenth  and  Thibtt-bixth  Sections,  Enabling  Act  of  Conobess,  Con- 
BTBUED. — The  seventh  section  of  the  enabling  act  of  Congress  must  be 
construed  as  a  grant  to  the  state  in  prosseniit  in  the  nature  of  a  float, 
taking  effect  upon  specific  tracts  of  land  as  sooA  as  the  same  are  sur- 
veyed by  the  United  States,  and  not  before. 

Idem — Pbe-emptionebs. — If  bona  fide  settlements  were  made  upon  the  six- 
teenth and  thirty-sixth  sections  by  pre-emptioners  prior  to  the  survey  of 
the  lands,  then  the  title  would  not  pass  to  the  state,  because  they  were 
otherwise  disposed  of,  but  other  lands  equivalent  thereto  were  granted 
to  the  slate  in  lieu  tl^ereof . 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  of  this  case,  as  found  in  the  court  below,  are 
as  follows: 

The  land  in  dispute  is  the  north-west  quarter  of  section 
sixteen,  in  township  forty-one,  north  of  range  forty-three 
east.  Mount  Diablo  base  and  meridian,  containing  one 
hundred  and  sixty  acres.  It  is  agricultural  land.  On  the 
19th  day  of  June,  A.  D.  1873,  said  land  was  unoccupied, 
and  on  the  20th  of  said  month  the  defendant  Farrell  took 
peaceable  possession  of  said  land,  and  remained  in  peace- 
able possession  thereof  until  April  .6th,  a.d.  1875;  that  after 
April  6th,  1875,  he  remained  and  still  remains  in  possession 
of  said  land;  that  on  the  20th  of  June,  1873,  the  defendant 
settled  in  person  upon  said  land  and  premises  with  a  view 
to  pre-empt  the  same  under  the  laws  of  the  United  States; 
that  between  June  20th,  1873,  and  September,  1873,  the 
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defendant  erected  a  dwelling-house  and  made  other  valuable 
improvements  upon  said  laud;  that  since  September,  1873, 
he  has  continuously  resided  upon  and  improved  the  same  in 
person;  that  during  all  of  said  period,  to  wit,  since  June 
20,  1873,  his  home  has  been  upon  said  land,  and  that  during 
said  time  he  has  had,  or  claimed  no  other  home,  and  no 
other  land;  that  on  the  20th  of  June,  1873,  the  defendant 
was  a  lawful   pre-emption er   of   the   public   lands   of  the 
United  States,  and  ever  since  has  been,  and  now  is,  such 
lawful  pre-emptioner;   that   township   forty-one   north,   of 
range  forty-three  east,   Mount  Diablo  base  and  meridian, 
including  the  land  in  dispute,  was  surveyed  by  the  United 
States  government  in  September  and  October,  1873,  and 
that  prior  to  that  time  it  was  unsurveyed;  that  the  plat  of 
said  township  was  approved  by  the  United  States  surveyor- 
general  for  the  state  of  Nevada,  January  30,  1874;  that  said 
plat  was  filed  for  record  in  the  office  of  the  United  States 
land-office  at  Carson  city,  Nevada,  February  10, 1874;  that 
defendant  filed   his   declaratory  statement  in   the  United 
States  land-office  at  Carson  city,  Nevada,' in  Carson  land 
district,  wherein  said  land  in  controversy  is  situated,  April 
1,  1874,  according  to  law  in  such  cases,  claiming  said  land 
as  a  pre-emptioner;  that  in  said  declaratory  statement  de- 
fendant claimed  settlement  on  said  land,  June  20,  1873; 
that  on  the  25th  of  September,  1875,  the  defendant  made 
proof  before  the  register  and  receiver  of  said  United  States 
land-office  to  their  satisfaction  relative  to  said  pre-emption 
claim,  and  that  said  officers  decided  in  favor  of  defendant's 
right  to  purchase  said  land  from  the  United  States  govern- 
ment in  accordance  with  his  said  declaratory  statement  as  a 
pre-emptioner;  that  after  making  such  proof  as  aforesaid, 
and  after  the  decision  of  said  officers  of  said  land-office,  the 
defendant  paid  to  the  United  States  receiver  of  said  land- 
office,  for  said  land,  the  sum  of  two  hundred  dollars,  at  the 
rate  of  one  dollar  and  twenty-five  cents  per  acre,  which  was 
the  purchase-money  paid  to  the  government  of  ^he  United 
States  for  said  land,  and  received  his  receipt  therefor;  that 
in  July,  1873,  one  Reuben  Layton  duly  applied  at  the  state 
land-office  at  Carson  to  jDurchase  said  land,  and  on  the  6tli 
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of  April,  1875,  the  state  of  Nevada  issued  its  patent  in  due 
form  to  said  Beuben  Lay  ton  for  said  land;  that  on  the  19tli 
day  of  May,  a;  d.  1875,  said  Beuben  Layton  and  wife  con- 
veyed said  land  to  the  plaintiff,  Aaron  Layton,  by  deed  of 
conveyance  in  due  form;  that  the  defendant  holds  posses- 
sion of,  and  claims  said  land  and  the  right  of  possession  of 
said  land  as  a  pre-emptioner  under  the  laws  of  the  United 
States,  and  by  purchase  as  aforesaid,  and  not  otherwise. 

The  court  below  rendered  judgment  in  favor  of  the 
plaintiff  for  the  possession  of  said  land.  The  defendant 
appeals. 

0.  22.  Leonard,  for  Appellant. 

1.  In  construing  a  statute  the  primary  object  of  the 
court  is  to  ascertain  the  intention  of  the  law-makers.  To 
do  this,  resort  is  had  to  the  language  used,  and  also  to  the 
object  intended  to  be  accomplished  by  the  act.  If  the 
statute  can  be  construed,  reasonably,  so  as  to  uphold  the 
intended  object  of  the  legislature,  courts  will  so  construe 
it.  And  when  there  are  two  or  more  laws  upon  the  same 
subject,  they  must  be  construed,  so  as  to  maintain  all,  if 
possible.  (3  Scammon's  R.  153;  Id.  144;  19  111.  38;  Cul- 
lerton  v.  Mead,  22  Cal.  95;  McMinn  v.  Bliss^  31  Id.  122; 
People  V.  Broadway  Wharf  Co, ,  31  Id.  34;  People  v.  Turner, 
39  Id.  370;  Merrill  v.  Gorham,  6  Id.  41;  Burnham  v.  Hays, 
3  Id.  115;  Ex^aHe  Ellis,  11  Id.  222.) 

II.  Grants,  if  practicable,  must  be  interpreted  so  as  to 
effect  the  intentien  of  the  grantor.  {Rice  v.  Railroad  Co., 
1  Black,  U.  S.  B.  360.) 

III.  It  has  never  been  the  intention  of  Congress  that  the 
legal  or  equitable  title  to  any  specific  parcel  of  land  should 
vest  in  this  state  before  survey.  It  is  evident  that  the 
state  accepted  the  16th  and  36th  sections,  or  lands  in  lieu 
thereof,  with  the  same  understanding,  and  with  reference 
to  the  provisions  of  section  2275,  U.  S.  Revised  Statutes. 
(Vide  sec.  4,  p.  195,  Stat.  Nev.  1866;  sec.  1,  p.  165,  Id. 
1867;  sec.  1,  p.  135,  Id.  1871;  sec.  1,  p.  120,  Id.  1873.) 

The  state  land  register  of  this  state,  in  his  ** Instruc- 
tions'' to  purchasers  of  land  from  the  state,  says:     *'No 
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application  to  purchase  land  from  the  State  of  Nevada  can 
be  received  until  after  the  land  desired  is  surveyed  by  the 
United  States  authorities."  (See  ** Instructions  and  Laws 
for  the  purchase  of  land  from  the  State  of  Nevada,"  dated 
March  5,  1873/  issued  by  Hon.  John  Day,  state  land  reg- 
ister.) 

IV.  The  legal,  or  any,  title  to  the  premises  in  contro- 
versy in  this  action,  did  not  vest  in  the  State  of  Nevada 
prior  to  survey;  and  appellant's  pre-emption  rights  having 
attached  prior  thereto,  the  title  never  passed  to  the  state, 
and  is  now  in  appellant.  (Sec.  2275,  XJ.  S.  Eevenue  Stat- 
utes; sec.  11,  Enabling  Act  of  Nevada;  Courchaine  v.  Bul- 
lion M.  Co,,  4  Nev.  369;  Wall  v.  Blasdel,  4  Id.  246;  Kissell 
V.  iSt.  Louis  Public  Schools,  18  How.,  XJ.  S.,  19;  Cooper  v. 
Roberts,  18  Id.  179;  Railroad  Co.  v.  Smith,  9  Wall.,  U.  S., 
94;  Terry  y.  Megerle,  24  Cal.  609;  Grogaji  v.  Knight,  27  Id. 
615;  Copp's  Mining  Decisions,  115;  Zabriskie's  Land  Law, 
61,  2d  Subdiv.;  Id.  493;  Ibktnd  v.  Mandell,  38  Gal.  34; 
Middleton  v.  Low,  30  Id.  603.) 

V.  We  also  claim  that  from  the  general  policy  of  the 
United  States  government  relative  to  public  lands  the  legal 
title  to  the  premises  in  controversy  in  this  action  did  not 
pass  to  the  state  prior  to  the  survey  thereof,  in  September 
and  October,  1873;  and  that  at  the  time  of  and  prior  to 
survey,  appellant  had  acquired  all  the  rights  of  a  lawful 
pre-emptor  therein;  that  under  such  circumstances,  upon 
due  proof  and  full  payment,  the  title  to  the  said  premises 
passed  from  the  United  States  government  to  the  appellant 
for  all  the  purposes  of  this  action,  where  it  now  remains, 
for  it  is  admitted  that  appellant's  rights  are  the  same  as 
though  he  now  held  a  patent  from  the  government,  and 
such  are  the  authorities.  (4  Nev.  369;  5  Minn.  223;  3 
How.,  U.  S.,  458;  4  Wall.  217.) 

If.  8.  Bonnifield  and  T.  W.  W.  Davies,  for  Respondent. 

Counsel  cite  and  rely  upon  Heydevfeldl  v.  Daney  G>  &  S. 
M,  Co.  (10  Nev.  291),  and  the  argument  and  authorities 
there  cited  by  counsel  for  appellant. 
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Opinion  of  the  Court — Hawley,  C .  J. 

Bj  the  Court,  Hawley,  0.  J. : 

The  decision  in  this  case  involves  a  construction  of  the 
seventh  section  of  the  enabling  act.  (Stat.  1864-5,  37, 
sec.  7.) 

When  does  the  title  vest  in  the  state  to  the  sixteenth  and 
thirty-sixth  sections  granted  by  said  act?  This  identical 
question  was  presented  to  the  court  in  the  case  of  Heyden- 
feldt  V.  Daney,  G.  S.  &  M.  Co.  (10  Nev.  290),  and  all  the 
authorities  bearing  upon  the  subject  were  then  carefully 
examined;  but  the  decision  finally  turned  upon  other 
grounds,  and  the  question  was,  by  a  majority  of  the  court, 
left  undecided. 

Upon  a  review  of  the  authorities  we  have  arrived  at  the 
conclusion  that  the  enabling  act  must  be  construed  as  a 
grant  to  the  state  in  prcesenti,  in  the  nature  of  a  float,  taking 
effect  upon  specific  tracts  of  land  as  soon  as  the  same  are 
surveyed  by  the  United  States,  and  not  before.  When  the 
enabling  act  was  passed,  the  land  was  not  surveyed,  and 
until  the  survey  was  made  the  title  of  the  state  did  not 
attach  to  any  specific  tracts  of  land.  When  the  survey  was 
made  the  location  of  the  land  became  certain,  and  at  that 
time  *  *  the  title,  which  was  previously  imperfect,  acquired 
precision  and  became  attached  to  the  land."  {Schidenbeiy 
V.  Marriman,  21  Wall.  60.)  If  hova  jfide  settlements  were 
made  upon  the  sixteenth  or  thirty-sixth  sections  by  pre- 
emptioners,  prior  to  the  survey  of  the  lands,  then  the  title 
would  not  pass  to  the  state,  because  they  were  otherwise 
disposed  of,  but  other  lands  equivalent  thereto  were  granted 
to  the  state  in  lieu  thereof. 

There  is  some  conflict  in  the  decisions  of  the  courts  upon 
this  subject,  but  the  conclusions  we  have  reached  are  in 
accord  with  the  whole  current  of  decisions  of  the  United 
States  land-oflSce  (Keystone  Case,  Copp's  U.  S.  Mining  De- 
cisions, 109),  and  are  sustained  by  the  following  authorities: 
Wall  V.  Blftsdel,  4  Nev.  246;  Terry  v.  Megerle,  24  Cal.  609; 
Grogan  v.  Knight,  27  Id.  515;  Middleton  v.  Low,  30  Id. 
597;  Toland  v.  Mandel,  38  Id.  31;  Railroad  Co,  Fremont 
County,  9  Wall.  89;  and  other  cases  cited  in  appellant's 
brief. 
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It  clearly  appears  from  the  undisputed  aud  admitted 
facts  contained  in  the  record  that  appellant  is  entitled 
to  the  land  in  controversy,  unless  the  legal  title  passed 
from  the  government  of  the  United  States  to  this  state  at 
the  date  of  the  enabling  act. 

It  is  therefore  ordered  that  the  judgment  of  the  district 
court  be  and  the  same  is  hereby  reversed,  and  the  court  is 
directed  to  enter  a  judgment  in  favor  of  appellant. 

Beatty,  J.,  concurring: 

The  principal  question  to  be  determined  in  this  case  is, 
in  my  opinion,  quite  distinct  from  any  that  was  discussed 
or  involved  in  Heydeiifeldt  v.  2^he  Daneij  Company.  It  is 
true  that  both  cases  involve  a  construction  of  the  grant  of 
lands  to  this  state  contained  in  the  seventh  section  of  the 
enabling  act.  But  in  that  case  the  decision  turned  not 
upon  the  construction  of  the  grant,  but  upon  the  effect  of 
subsequent  legislation  by  congress  and  the  legislature  of 
Nevada,  while  in  this  case  it  depends  upon  the  effect  of  an 
act  of  congress  passed  prior  to  the  enabling  act. 

The  principal  questions  in  Heydeiifeldt  v.  Daney  Company 
were:  First.  Did  the  grant  to  this  state  of  the  sixteenth 
and  thirty-sixth  sections  in  each  township  embrace  or  ex- 
clude mineral  lands?  Second.  If  the  grant  embraced  the 
mineral  lands,  had  the  title  of  the  state  been  divested  by 
subsequent  legislation?  The  majority  of  the  court  ab- 
stained from  answering  the  first  question,  and  decided  the 
case  by  an  affirmative  ^inswer  to  the  second.  My  own  opin- 
ion, as  expressed  in  that  case,  was,  and  still  is,  that  the 
grant  contained  in  section  seven  of  the  enabling  act  took 
effect  upon  the  admission  of  Nevada  as  a  state,  and  that 
immediately  thereupon  the  title  to  every  sixteenth  and 
thirty-sixth  section  within  the  territorial  limits  vested  in 
the  state,  except  where  they  had  been  disposed  of  by  act 
of  congress  prior  to  the  enabling  act. 

As  the  controversy  in  this  case  is  between  a  claimant 
under  the  state  and  a  claimant  under  the  United  States  for 
a  portion  of  a  sixteenth  section  its  decision,  so  far  as  I  am 
concerned,  must  depend  upon  whether  the  land  had  been 
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disposed  of  by  act  of  congress  prior  to  the  passage  of  the 
enabling  act.  But  fortiinately  this  question  admits  of  an 
easy  answer.  By  the  act  of  February  26,  1859  (Rev.  Stat., 
sec.  2275),  it  is  provided  that  ''where  settlements  with  a 
view  to  pre-emption  have  been  made  before  the  survey  of 
the  lands  in  the  field,  which  are  found  to  have  been  made 
on  sections  sixteen  or  thirty-six,  those  sections  shall  be  sub- 
ject to  the  pre-emption  claim  of  such  settler,  and  if  they  or 
either  of  them  have  been  or  shall  be  reserved  or  pledged 
for  the  use  of  schools  or  colleges  in  the  state  or  territory  in 
which  the  lands  lie,  other  lands  of  like  quantity  are  appro- 
priated in  lieu  of  such  as  may  be  patented  by  pre-emptors," 
etc.  The  only  question  of  construction  affecting  this  case, 
which  can  arise  upon  the  language  of  this  act  of  congress  is 
as  to  whether  it  applies  to  future  settlements  with  a  view 
to  pre-emption,  or  only  to  those  which  had  been  made  prior 
to  its  enactment.  It  seems,  however,  to  be  evident  from 
the  context  that  the  intention  of  congress  was  to  protect 
future  settlers  as  well  as  those  who  had  theretofore  settled 
upon  the  reserved  lands.  As  it  is  admitted  that  the  ap- 
pellant in  this  case  had  brought  himself  fully  within  the 
terms  of  the  law,  the  only  remaining  question  is  whether 
the  law  is  still  operative  in  this  state.  Bespondent  con- 
tends that  it  was  repealed  by  implication  upon  tbe  passage 
of  the  enabling  act,  and  the  learned  judge  of  the  district 
court  so  decided  in  an  able  and  elaborate  written  opinion 
which  accompanies  the  record  filed  in  this  court.  In  this 
particular,  however,  I  think  the  learned  judge,  fell  into  an 
error.  Eepeals  by  implication  are  not  favored,  and  are 
never  held  to  have  taken  place  where  the  two  acts  can  stand 
together. 

In  this  case  I  think  there  is  no  diflSculty  in  so  construing 
the  act  of  February,  1859,  and  the  enabling  act,  as  to  give 
to  each  its  full  force  without  impairing  the  force  of  the 
other.  The  grant  in  the  enabling  act  expressly  excepts 
lands  previously  disposed  of  by  act  of  Conjgress,  and  appro- 
priates other  lands  in  lieu  thereof.  The  act  of  1859  was  a 
prior  disposition  of  all  lands  of  the  class  described  in  the 
grant  that  might  be  settled  upon  before  survey.    There  was. 
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it  is  true,  no  absolute  disposition  of  any  particular  section, 
but  there  was  a  contingent  disposition  of  every  section. 
The  disposition  was  prior,  notwithstanding  it  depended  in 
particular  instances  upon  a  contingency  which  might  happen 
subsequent  to  the  grant. 

The  case  of  Higgina  v.  HoiigMon  (25  Cal.  260),  which  is 
relied  upon  by  the  district  judge  as  sustaining  his  conclu- 
sion that  the  effect  of  the  passage  of  the  enabling  act  was  to 
withdraw  the  sixteenth  and  thirty-sixth  sections  from  the 
operation  of  the  pre-emption  laws,  is  not  in  point  for  the 
reason  that  the  grant  to  California  was  made  prior  to  the 
passage  of  the  act  of  February,  1859,  while  the  grant  to  this 
state  was  made  subsequently  thereto;  and  the  very  object  of 
that  act  was  to  protect  pre-emption  settlers,  before  survey, 
from  the  operation  of  grants  to  the  states  and  territories  of 
the  public  lands. 

For  these  reasons  I  concur  in  the  judgment  and  order  of 
the  court. 
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ABANDONMENT. 

1.  Skgond  Location  op  Mining  Gro^tnd  when,  not  an  Abandonment  op  the 

FiBST. — Where  one  or  more  of  the  parties  first  locating  miniDg  ground 
afterwards  made  a  second  location  upon  the  same  lode,  with  the  names 
of  other  parties  added  to  the  notice  of  location,  it  appearing  that  ut  the 
time  of  the  second  location  the  ground  was  undeveloped,  and  it  was  not 
known  that  both  notices  were  upon  the  same  lode,  and  it  further  appear- 
ing that  the  second  notice  was  posted  for  the  express  purpose  of  pro- 
tecting the  original  location:  Bdd,  that  the  second  location  did  not  of 
itself  constitute  an  abandonment  of  the  first  location.  Weill  t.  Lucerne 
J£.  Co.,  201. 

2.  Ideu.— The  question  of  abandonment  is  one  of  intention.    Whether  it 

was  the  intention  of  the  locators  in  the  first  notice  to  abandon  their  in- 
terest in'  the  ground  derived  from  said  first  notice  of  location,  was  a 
question  of  fact  for  the  jury  to  determine  from  all  the  facts  and  circum- 
stances of  the  case.    Id. 

Abandonment  op  Homestead.    (iSee  Homestead,  6.)  260. 

ACCOUNT. 
Objections  to  Books  op  Account.     (See  Books  of  Account,  1.)  24d. 

ACKNOWLEDGMENT. 

Cbbtipicatb»h)F  Yicb-Consul.     (See  Evidence,  4.)  194. 

AFFIDAVIT. 

Bkmovai*  op  Causes  to  Fedebal  Coubt  by  a  Fobeion  Cobfobation.    ( See 
Bemoval  of  Causes,  1-5.)  350. 

AGENCY. 

Agency,  when  it  must  be  Denikd.     (See  Pleadings,  5.)  277. 

(  459  ) 
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AMENDMENTS. 

Amendment  op  Bkcobds  aftek  Adjournment  op  Tebm.— After  the  term  of 
court  expires,  the  records  cannot  be  amended,  unless  there  is  something 
in  the  record  to  amend  by.     Clark  v.  Str<mse,  76. 

APPEAL. 

1.  Sebyicb  op  Notice  op  Appeal. — Where  a  copy  of  the  notice  of  appeal 

was  served  on  the  attorneys  for  defendant  at  a  certain  time  and  place 
by  "  exhibiting  to  them  personally  the  said  copy  and  by  leaving  the 
same  in  a  conspicuous  place  in  their  office  :'*  iZeW,  a  substantial  com- 
pliance with  the  statute,     Clark  v.  SirousBf  76. 

2.  When  Appeal  well  be  Dismissed. — When  the  appellant  fails  to  furnish 

this  court  with  a  "  notice  of  appeal"  and  ** undertaking  on  appeal,**  as 
required  by  the  statute,  the  appeal  will  be  dismissed.  GaudetU  v.  Qlis- 
san,  184. 

Appellate  Jubisdiction  in  Oases  op  Contempt.     (See  Contempt,  3.)  187. 

Statement  on  Motion  foe  New  Tbial  <;annot  be  Cebtified  to  by  the 
Distbict  Judoe  apteb  Appeal  is  taken.     (See  statement,  2.)  280. 

ASSAULT. 

Examination*  of  Defendant  as  to  Pbeyious  Assaults.  (See  Criminal  Law, 
4.)  17. 

Assault  with  Intent  to  Kill.  (See  Criminal  Law,  24.)  416. 

Assault  with  Intent  to  Commit  Eape.  (SeeBape.)  255. 

ASSESSOR. 

Insolvency  of  Assessob  will  not  Authobize  Issuance  of  Intungtion  to 
Bestbain  Collection  of  Tax.  (See  Taxes,  3.)  161. 

BILL  OF  EXCEPTIONS. 

1.  Bill  op  Exceptions — How  Authenticated. — A  bill  of  exceptions  mnst 
be  authenticated  by  the  signature  of  the  judge.    State  v.  I/wJf,  17. 

2.-  Idem — Settlement  op,  on  Motion  fob  New  Tbial. — The  bill  of  excep- 
tions or  statement  may  be  settled  by  the  judge  after  the  motion  for  a 
new  trial  is  decided.  Id, 

3.  BiLi-  OF  Exceptions — Beview   op  Evidence. — There  is  no  provision  of 

the  statute  that  will  authorize  this  court  to  review  or  examine  the  evi- 
dence in  a  criminal  case,  unless  it  is  embodied  in  a  bill  of  exceptions. 
State  V.  Larkin,  314. 

4.  Idem — Rbpobtebs'  Notes. — The  reporters'  notes  of  the  proceedings  of  a 

trial  can  only  be  considered  when  adopted  by  the  court  as  correct,  and 
included  in  a  bill  of  exceptions,  settled  and  signed  by  the  judge.  Id. 
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BILLS  AND  NOTES. 

Dktensb  to  a.  Pbomiksobt  Note. — It  is  a  good  defense  to  an  action  on  a 
promissory  note  to  show  that  the  consideration  for  which  it  was  given 
was  money  won  by  gambling.    Eixins  v.  Cook,  69. 


BOOKS  OF  ACCOUNT. 

1.  Objectfions  to  Books  op  Account — When  New  Trial  should  be  Gb anted. 

— Where  the  only  objection  made  to  the  books  of  account,  when  offered 
in  evidence,  was  that  the  defendant  could  not  testify  as  to  the  entries  in 
his  books  after  the  death  of  the  party  charged,  and  where  the  court,  in 
deciding  the  case,  held  that  suid  books  were  improperly  kept,  and  ex- 
cluded the  entries  in  the  books  as  evidence:  Hddf  that  inasmuch  as 
the  objection  made  was  untenable,  and  the  defendant  never  had  afiy 
notice  until  after  his  motion  for  a  new  trial  had  been  overruled,  that  th^ 
evidence  he  had  relied  upon  had  been  rejected  for  any  other  reason  than 
because  it  was  deemed  incompetent,  a  new  trial  should  be  granted. 
JontSy  Adm,  of  Estate  of  Jessup,  v.  Oanimans,  249. 

2.  Idem. — The  case  must  stand  or  fall  upon  the  correctness  or  incorrectness 

of  the  ruling  as  it  was  originally  made  and  announced,  and  as  the  book 
was  before  the  court  sitting  as  a  jury,  it  was  error  in  the  court  to  treat 
it  as  not'evidence.  Id, 

BOUNDARIES. 
Natubal  Boundabies  of  Land  Defined.     (See  Possession,  4;  6.)  171. 


BURDEN  OF  PROOF. 
(See  Counter-Olaim  1,  96;  Embezzlement,  5,  287;  Fraud,  1^268.) 

BURGLARY. 

1.  Bubglabt — Section  2365  of  Compiled  Laws  Constbued — Sufficiency 

OP  Indictment. — The  necessary  construction  of  section  2365  of  the  Com- 
piled Laws  defining  burglary,  is  that  there  is  but  one  species  of  burglary, 
the  essential  definition  of  which  is  the  entering  in  the  night-time  any 
dwelling-house,  tent,  etc.,  with  intent  to  commit  petty  larceny,  or  any 
felony.  An  indictment  showing  these  facts  by  proper  averments  would 
authorize  a  conviction  of  burglary,  no  matter  how  the  entry  was  effected. 
State.  V.  Watkins^  30. 

2,  CoBPus  Delicti— Pboof  of,  how  Established. — Proof  that  defendant  had 

in  his  possession,  outside  of  the  house,  between  twelve  and  one  o'clock, 
goods  which  were  in  the  house  at  nine  o'clock,  and  which  could  only 
have  been  obtained  by  entering  the  house,  was  proof  of  an  entry  in  the 
night-time,  and,  taken  in  connection  with  the  other  proof,  completely 
established  the  corpus  delicti.    Id. 
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CARSON  CITY. 
Act  Inoobpobatino  Cabson  City  Coi^stbued.  (See  Constitntiob,  2-7»)  128. 

CASES  CITED  AS  AUTHORITY. 

State  V.  Anderson,  4  Nev.  274,  in  State  v.  Hnflf,  20. 

State  V.  Cohn,  9  Nev.  179,  in  State  v.  Huff,  27. 

State  V.  0 'Flaherty,  7  Nev.  157;  State  v.  Cohn,  9  Nev,  189. 

Ex  parte  Stanley,  4  Nev.  116,  in  State  v.  McClear,  39. 

Harper  v.  Mallory,  4  Nev.  448,  and  Ex  parte  Blanohard,  9  Nev.  105,  in 
ICvans  V.  Cpok,  69. 

Killip  V.  Empire  Mill  Co.,  2  Nev.  34;  Lobdell  v.  Hall,  3  Nev.  523;  State  v. 
First  National  Bank,  4  Nev.  358;  Whiteman  v.  Shiverick,  3  Nev.  299,  in 
.    Clark  v.  Strouse,  76. 

Guardianship  of  Mary  Winkleman,  9  Nev.  303,  in  Badenhoof  v«  Johnson,  88. 

Ex  parte  Stanley,  4  Nev.  116,  in  Ex  parte  Larkin,  94. 

Treadway  v.  Wilder,  9  Nev.  70,  in  Margaroli  v.  Milligan,  97. ' 

State  V.  Stewart,  9  Nev.  181;  State  v.  Ferguson,  9  Nev.  118;  State  v.  Mc- 
Clear, 11  Nev.  39;  State  v.  Squaires,  2  Nev.  230;  Estes  v.  Richardson, 
6  Nev.  128;  Fleeson  v.  Savage  Silver  M.  Co.,  3  Nev.  163;  State  v.  Mc- 
Ginnis,  6  Nev.  Ill;  State  v.  Ah  Tom,  8Nev.  214;  State  v.  Glovery,  10 
Nev.  24,  in  State  v.  Raymond,  98. 

Corbett  v.  Bradley,  7  Nev.  108;  Youngs  v.  Hall,  9  Nev.  212;  Brown  v.  Davis, 
I  Nev.  413;  Lewis  v.  Doran,  5  Nev.  411;  Virginia  and  Truckee  R.  R. 
Co.  V.  Commissioners  of  Lyon  County,  6  Nev.  73;  Hess  v.  Commis- 
sioners of  Washoe  County,  6  Nev.  107;  Fitch  v.  Elko  County,  8  Nev. 
274,  in  Old  Fellows'  Saving  and  Commercial  Bank  v.  Quillen,  109. 

State  V.  McClear,  11  Nev.  39;  and  State  v.  Anderson,  4  Nev.  265,  in  State 
V.  Borowsky,  119. 

Clarke  v.  Irwin,  5  Nev.  Ill;  Hess  v.  Pegg,  7  Nev.  23;  Evans  v.  Job,  8  Nev. 
323;  City  of  Virginia  v.  The  ChoUar  Potosi  G.  &  S.  M.  Co.,  2  Nev.  86, 
in  State  ex  rel.  Rosenstock  v.  Swift,  128. 

State  V.  McClear,  11  Nev.  39,  in  State  v.  Johnson,  148. 

State  V.  Watkins,  11  Nev.  30;  Clute  v.  Steele,  6  Nev,  335;  Robinson  v.  The 
Imperial  S..M.  Co.,  5  Nev.  78,  in  Gaudette  v.  Travis,  149. 

Conley  v.  Chedic,  6  Nev.  223,  in  Wells,  Fargo  &  Co.  v.  Dayton,  166. 

McFiirland  v.  Culbertson,  2  Nev.  282;  Sankey  v.  Noyes,  1  Nev.  71;  Stainin- 
ger  V.  Andrews,  4  Nev.  66;  Robinson  v.  The  Imperial  Silver  M.  Co  ,  5 
Nev..  66;  and  Kraft  v.  Carlow,  9  Nev.  21,  in  i;ureka  M.  &  S.  Co.  v. 
Way,  171. 

Phillpoits  V.  Blasdel,  8  Nev.  61,  in  Weill  v.  Lucerne  M.  Co.,  210. 

Curtis  V.  McCuUough,  3  Nev.  202,  in  State  ex  rel.  Piper  v.  Gracey  et  al.  232. 

Sherwood  v.  Sissa,  5  Nev.  354-5,  in  Jones,  Admr.  of  Estate  of  Jessnp  v. 
Gammans,  254: 

Thorpe  v.  Schooling,  7  Nev.  17;  and  Hawthorne  v.  Smith,  3  Nev.  182,  in  Efr 
tate  of  Walley,  260. 

Lamburth  v.  Dalton,  9  Nev.  66;  and  Dean  v.  Pritchard,  9  Nev.  232,  in 
Thomas  v.  Sullivan,  282. 

Ex  parte  Deny,  10  Nev.  213,  in  Ex  parte  Isbell,  299. 
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Skyrme  v.  Occidental  M.  &  M.  Co.,  8  Nev.  219,  in  Capron  v.  Stront,  310, 

3U. 
State  V.  Huflf,  11  Nev.  17;  State  v.  Kelly,  1  Nev.  227;  State  v.  Raymond,  11 

Nev.  98;  Jones  v.  Gammons,  11  Nev.  249,  in  State  v.  Larkin,  314. 
State  v.  Fergnson,  9  Nev.  118,  in  State  v.  Nelson,  342. 
State  v.  Forsha,   8  Nev.  137;  State  v.  Burns,  8  Nev..  251;  State  v.  Pierce,  8 

Nev.  302;  State  v.  Keith,  9  Nev.  17,  in  State  v.  Rover,  343. 
McWilliams  v.  Herschman,  5  Nev.  363;  and  Gray  v.  Sullivan,  10  Nev.  382, 

in  Twist  v.  Kelly,  377.  ' 

Ex  parte  Spinney,  10  Nev.  333,  in  Dayton  G.  &  S.  M.  Co.  v.  Seawell,  412. 
State  V.  O'Flaherty,  7  Nev.  157;  State  v.  Rigg,  10  Nev.  288;  State  v.  Bonds, 

1  Nev.  35;  and  State  v.  Ferguson,  9  Nev.  118,  in  State  v.  O'Connor, 

416. 
Wall  V.  Blasdel,  4  Nev.  246,  in  Layton  v.  Farrell,  455 

CASES  COMMENTED  UPON. 

State  V.  Stanley,  4  Nev.  76,  in  State  v.  Huff,  23*    ' 

Gregory  v.  Frothingham,  1  Nev.  260,  in  Stat'e  v.  Larkin,  321. 

Meadow  Valley  Mining  Co.  v.  Dodds,  7  Nev.  147,  in  Quigley  v.  Central 

Pacific  R.  R.  Co.,  355. 
Johnson  v.  "Wells,  Fargo  &  Co.,  6  Nev.  224,  in  Quigley  v.  Central  Pacific  R. 

R.  Co.,  369. 
Heydenfeldt  v.  Daney  G.  &  S.  M.  Co.,  10  Nev.  290,  in  Layton  v.  Farrell, 

455. 

CASES  OVERRULED. 
State  V.  Millain,  3  Nev.  451,  in  State  v.  Rover,  343. 

CERTIORARI. 
Inquiet  tTPON  Cebtioeasi. — The  inquiry  upon  certiorari  must  be  confined 
to  the  simple  question  whether  the  respondent  exceeded  his  jurisdiction 
in  making  the  orders  complained  of.    Maxwell  v.  Rives^  213. 

CHALLENGE. 

Right  of  DeFENDAIH'  in  a  CBIMINAIi  case  to  CHAIiLENGE  A  JtTBOB  fob  AOTUAIi 

OB  IMPLIED  Bias.     (See  Jury,  4-7,  9,  10.)  39,  99. 

Chaixenge  to  Jubob — Main  Question  involved  in  a  civil  case.  (Se&  Jury, 
15.)  200. 

Allowance  of  Challenge  to  Jubobs  not  subject  to  beview.  (See  Jury, 
17.)  314. 

Challenge  to  Gband  Jubobs.     (See  Grand  Jury,^l,  2.)  314. 

CHARGE. 

1.  Entibb  Chabge  of  the  Coubt  must  be  Considebed. — The  entire  charge 
of  the  court  must  be  considered,  in  determining  the  correctness  of  any 
portion  of  it,  and  if  it  clearly  appears  therefrom  that  no  error  prejudicial 
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to  defendant  has  been  committed,  the  judgment  will  not  be  disturbed. 
State  V.  Baymondy  98. 

2.  Definition  of  Malice. — Where  the  court  gave  the  general  definition  of 

malice,  instead  of  the  legal  definition:  Hdd,  that  the  legal  definition  is 
more  comprehensive,  and  that  if  any  error  occurred,  it  was  against  the 
state  and  in  favor  of  the  defendant.    Id. 

3.  'Chabgk  op  thk  Court — Murder  the  Result  op  Malice. — The  court, 

after  giving  the  statutory  definition  of  murder  and  manslaughter  and 
the  general  definition  of  malice,  charged  the  jury  as  follows:  "From  the 
foregoing,  then,  it  will  be  seen  that  murder  is  the  result  of  malice;  man- 
slaughter the  result  of  sudden  passion,  heat  of  blood,  anger,  when  the 
defendant  is  supposed  not  to  be  master  of  his  own  understanding:"  Jldd, 
not  erroneous.    Id. 

4.  Eeasonable  Doubt. — Held,  that  the  charge  of  the  court  and  instructions 

given  in  regard  to  reasonable  doubt  were  a^  favorable  to  the  defendant 
as  the  law  would  warrant.     Id. 

5.  Bemabes  op  the  Court  not  excepted  to. — Defendant  claimed  that  the 

remarks  made  by  the  judge,  in  connection  with  his  ruling  upon  a  certain 
point,  were  erroneous:  J/e/d,  that  in  order  to  present  the  question  to  this 
court  it  must  appear  that  the  remarks  were  excepted  to  at  the  time.  By 
failing  to  make  any  objection,  proceeding  with  the  trial,  and  taking  Lis 
chances  of  a  verdict,  the  defendant  waived  the  exception.  Gaudette  v. 
Travis,  149.   . 

6.  Idem — Ereoe— When  not  Irremediable. — If  the  ruling  of  the  court  is 

correct,  the  fact  that  a  bad  reason  is  given  will  not,  in  general,  be  treated 
as  an  error  because  it  was  uttered  in  the  presence  of  the  jury,  and  never 
ought  to  be  deemed  an  irremediable  error.  The  remedy  of  the  party 
against  whom  the  remarks  are  made,  is  by  asking  the  court  to  give  an 
instruction  containing  a  correct  statement  of  the  rule  or  principle  of  law 
involved.     Id. 

7.  Charge  op  the  Judge  upon  the  Facts. — An  instruction  of  the  court,  as- 

suming as  a  fact  that  A.  was  a  creditor  of  B.,  where  this  was  a  fact  in 
issue  in  the  case,  was  clearly  erroneous.     Id. 

COMMITMENTS. 

Commitments  for  Embezzlement  and  for  Obtaining  Monet  under  False 
Pretenses.     (See  Habeas  Corpus,  2.)  287. 

Supreme  Court  has  Authority  to  issue  Commitment.    (See  Habeas  Corpus. 
3.  )•  287. 

COMPILED  LAWS. 
See  Statutes,  **  Compiled  Laws  Cited." 

CONFESSION. 
Sufficiency  of  Judgment  by  Confession.     (See  Judgment,  6-10.)  237. 

CONSIDERATION. 
Consideration  of  Sale,  how  proven.     (See  Sale,  4.)  268. 
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CONSTITUTION. 

1.  Section  3,  Atlticlv  I,  or  the  Constitution  Consteukd. — ^The  proviBions 

of  the  Constitution  that,  *'  The  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate  forever,"  refers  to  the  right  of  trial  by  jury  as 
it  existed  at  the  time  of  the  adoption  of  the  Constitution.  State  v.  Mc- 
Clear,  39. 

2.  Constitutionality  op  the  Act  Incoeporatino  Cabson  City. — The  act  in- 

corporating Carson  city  (Stats.  1875,  87),  is  not  in  conflict -with  article 
III,  or  section  1  or  8  of  article  V,  or  section  10  of  article  XV  of  the 
Constitution.    State  ex  rel.  Eosenstock  v.  Swift,  128. 

3.  Idem — Appointing  Poweb. — Under  the  Constitution  of  this  State,  the  nam- 

ing in  the  act  of  incorporation  of  the  persons  who  were  to  constitute  the 
provisional  or  initiary  board  of  trustees  was  not  the  exercise  of  a  power 
intrinsically  executive.    Clarke  v.  Irwin  (5  Nev.  Ill),  affirmed.   Id, 

4.  Idem— County  Officebs  ex  officio  City  Officees. — The  legislature,  in 

incorporating  Carson  city,  had  the  power  to  constitute  the  designated 
county  officers  city  officers,  and  to  impose  upon  them  the  executive  or 
ministerial  duties  of  the  municipality,  corresponding  to  their  respective 
duties  as  county  officers.   Id. 

5.  Section  Three  of  Article  Eleven  of  the  Constitution  Constbued. — 

The  provisions  of  section  3  of  article  XI  of  the  Constitution  providing 
that  all  fines  collected  under  the  penal  law^  of  the  State  shall  be  pledged 
to  educational  purposes,  has  no  application  to  fines  recoverable  for  vio- 
lations of  city  ordinances,  but  applies  to  fines  recoverable  under  the 
general  laws  of  the  State.    Id.,  129. 

6»  Section  Twenty-one  of  Abticle  Four  of  the  Constitution. — The  act  in- 
corporating Carson  city  is  not  in  violation  of  the  provisions  of  section 
twenty-one  of  article  four  of  the  Constitution,  which  declares,  **  "Where 
a  general  law  can  be  made  applicable,  all  laws  shall  be  general,  *  *  * 
throughout  the  State.*'     Evans  w.  Job  (8  Nev.  323),  affirmed.  Id. 

7.  Part  of  a  Statute  Unconstitutional. — "When  part  of  a  statute  is  uncon- 
stitutional it  will  not  authorize  the  court  to  declare  the  remainder  void 
unless  all '  the  provisions  are  connected  in  subject-matter  depending  on 
each  other.  Id. 

Provisions  Cited: 

Art.  I,        Sec.  3.  Trial  by  Jury,  44-127. 

Art.  I,        Sec.  8.  "  Public  Use,"  412. 

Art.  Ill,     Sec.  Distribution  of  Powers,  135. 

Art.  V,        Sec.  1.  Executive  Power,  135. 

Art.  V,        Sec.  8.  Vacancies  in  Office,  135. 

Art.  VIII,  Sec.  1.  Municipal  Corporations,  144. 

Art.  VIII,  Sec.  8.  Municipal  Corporations,  144. 

Art.  VX,     Sec.  10.  Officers  how  appointed,  135. 
Vol.  XI.— 30 
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CONSTRUCTION^. 

BuBGiiABY — Section  2365  op  Compiled  Laws  Constbukd.     (See  Burglary, 
1.)  30. 

Section  3,  Abticle  I,  op  the  Constitution,  Constbued.     (See  Constitution 
1.)  39. 

Act  Incorpobatino  Cabson  Cm  Constbued.    (See  Constitution,  2-7.)  128. 

Contempt  op  Court,  when  Pbocess  is  Civil  ob  Cbiminal.     (See  Contempt, 
1,  2.)  187. 

Penal  Statutes  must  be  Strictly  Constbued.     (See  Contempt,  5.)  214. 

DouBTPUL  CoNSTBucTioN  OP  Laws.     (See  Eminent  Domain,  3.)  394. 

Foreign  Corporations — Act  op  March  3,  1869,  Construed.    (See  Evidence, 
5-7.)  194. 

Sections  581  and  582  of  the  Criminal  Practice  Act  Construed.     (See 
Habeas  Corpus,  4.)  295. 

Homestead  Acts  Construed.    (See  Homesteads,  1-3.)  260. 

Sixteenth  and  Thirty-Sixth  Sections — Section  7  op  the  Enabling  Acrr 
OF  Congress  Construed.     (See  Iiands,  1,  2.)  451. 

Foreclosure  op  Mechanics*  Lien — Section  345  of  the  Practice  Act  Con- 
strued.    (See  Mechanics' Lien,  2,  3.)  285. 

Notice  op  Mining  Location  Construed.     (See  Mining  Claims,  1.)  200. 

Bemoval  op  Cause  to  Fedebal  Court — Act  op  Congress  op  March  25, 1867, 
Construed.     (See  Bemoval  of  Causes,  1.)  350. 

Act  punding  Indebtedness  op  Lincoln  County  is  Constitutional.    (See 
Statute,  4.)  109. 

CoNSTBucnoN  OP  Statutes.     (See  Statutes,  5,  7.)  109. 

Mining  and  Milling  Act  Constbued.     (See  Statutes,  9.)  394. 

Section  150  op  the  Pbobate  Act  Construed.     (See  Statutes,  10.)  -442. 

CONTEMPT. 

1.  Contempt  op  Court — ^When  Process  is  Civil. — If  the  contempt  consists 

in  the  refusal  of  a  party  to  do  something  which  he  is  ordered  to  do 
for  the  benefit  or  advantage  of  the  opposite  party,  the  process  is  ciyil, 
and  he  stands  committed  till  he  complies  with  the  order.  The  order  in 
such  case  is  not  punitive,  but  coercive.    Phillips  v.  Welch,  187. 

2.  Idem — "When  Process  is   Criminal.— If  the  contempt  consists  in  the 

doing  of  a  forbidden  act,  injurious  to  the  opposite  party,  the  process  is 
criminal,  and  conviction  is  followed  by  a  penalty  of  fine  or  imprison- 
ment, or  both,  which  is  purely  punitive.     Id. 

3.  Idem — Appellate  Jurisdiction. — This  court  has  no  appellate  jurisdiction 

in  cases  of  contempt,  where  the  proceeding  is  purely  criminal.    Id. 

4.  Contempt  op  Court — Eefusal  to  Answer  Questions. — If  the  witness  re- 

fused to  answer  questions  when  the  court  decided  he  should  answer, 
it  was  a  contempt  and  punishable  as  such.  The  prisoner  might  have 
put  himself  upon  his  privilege  not  to  criminate  or  degrade  himself,  but 
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he  expressly  disclaimed  tiiis  excuse,  and  was  therefore  bound  to  answer 
the  questions,  or  he  was  liable  to  be  punished  for  contempt.  Idaxuxll 
V.  'RiiieSy  214. 

5.  Contempt  op  Coubt — Vvsll  Statute. — The  statute  concerning  contempts 

is  a  penal  statute,  and  must  be  strictly  construed  in  fayor  uf  those  ac- 
cused of  violating  its  prohibitions.    Id. 

6.  Idem — Jubkdiction  to  Impose  Sentence. — ^Petitioner  was  asked  a  num- 

ber of  questions,  all  being  addressed  to  the  same  point,  which  he  re- 
fused to  answer.  The  court  found  him  guilty  of  a  separate  contempt  for 
every  question  that  he  refused  to  answer:  Held,  that  in  refusing  to  an- 
swer, t<he  petitioner  was  guilty  of  but  one  contempt,  and  that  the  court 
had  jurisdiction  to  impose  but  one  sentence.    Id, 

CONTINUANCE. 

1.  Continuance  of  CaiMiNAii  Case  fob  the  Tkbm — Section  2207  Compiled 

Laws. — In  construing  section  582  of  the  criminal  practice  net:  Held, 
that  the  fact  that  a  disastrous  fire  had  occurred  destroying  the  court- 
house, and  so  much  of  the  city  of  Virginia  as  to  render  it  impossible  for 
the  court  to  find  a  suitable  room  in  which  to  meet  was  sufficient  to 
Authoiize  the  court  to  continue  the  trial  of  causes  for  the  term.  Ex 
parte  Larkin,  90. 

2.  Idem. — Courts  usually  require,  and  ordinarily  should  require,  a  showing 

to  be  made  by  affidavits,  in  order  to  continue  causes  for  the  term,  when 
such  continuance  is  objected  to  by  either  party;  but  when  a  condition 
of  affairs  exists  that  is  notorious,  and  about  which,  from  its  very  nature, 
there  could  be  no  conflict,  the  court  is  authorized,  of  its  own  motion, 
to  continue  the  causes  for  the  term.  (Ex  parte  Stanley,  4  Nev.  116, 
affirmed.)     Id, 

CONTRACTS. 

1.  Yebbaij  Contbact  at  Stipulated  Pbice  peb  day,  Payable  Monthly, 

Constbukd. — Where  a  foreman  of  a  mine  is  employed  at  a  stipulated 
price  per  day,  to  be  paid  monthly,  and  when  he  continues  work  for  more 
than  one  year  after  his  employment  without  any  new  agreement  being 
made :  Held,  a  contract  from  month  to  month  that  might  have  been  ter- 
minated by  either  party  at  the  end  of  the  month  without  incurring  any 
liability.     Capron  v.  Strout,  304. 

2.  Idem — Bights  op  Mobtoaoek — Notice  of   Lien  Holdkb. — ^Where  the 

mine-owner  mortgaged  the  property  subsequent  to  the  contract  with  the 
foreman  for  labor:  Held,  that  all  the  work  done  by  the  foreman  subse- 
quent to  the  execution  of  the  mortgage,  after  the  expiration  of  his  then 
current  month,  was  done  under  contracts  made  by  him  after  legal  no- 
tice of  the  mortgage,  and  his  lien  for  such  work  is  subordinate  to  the 
mortgage.     Id. 

CORPORATIONS. 

PowBB  OF  Secbetaby  TO  Affix  Cobpobate  Seal. — ^The  secretary  of  a  cor- 
poration is  the  proper  custodian  of  the  cori)orate  seal,  and  when  the 
secretary  affixes  it  to  a  mortgage,  or  other  instrument,  the  presumption 
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is,  he  did  it  by  the  direction  of  the  corporation,  and  it  devolves  upon 
those  who  dispute  the  validity  of  the  deed,  to  prove  that  he  acted  "with- 
out authority.     Lee  v.  Evans,  194. 

FoBEioN  CoRPOKATioNS,  AcT  OP  Mabch  3,  1869,  CoNSTBUED.     (See  Evidence, 

5-7.)  194. 
PowEBs  OP  A  Municipal  CoBPOBATioN.     (See  Municipal  Corporation,  1-5.) 

129. 
CoBPOBATioN  Liable  fob  the  "Wanton  Acts  of  its  Aoents.     (See  Bailroad, 

1.)  350. 
Bemoval  op  Causes  to  Fedebal  Coubt  by  a  Fobeion  Cobpobation.     (See 

Bemoval  of  Causes.)  350. 

COSTS. 
Contested  Elections.    <See  Election,  3-4.)  382. 

COUNTER-CLAIM. 

Counteb-Claim — How  Established. — The  defendant,  alleging  a  counter- 
claim, must  establish  it  to  the  satisf action  of  the  jury  by  a  preponder- 
ance of  evidence.     Margaroli  y.  MUligan,  96. 

COUNTY  COMMISSIONERS 
Have  no  Poweb  to  Release  Pbopebtt  fbom  Taxation.  (Se?  Taxes,  6.)  223. 

COURTS. 

Amendment  of  Recobds  afteb  Adjoubnment op  Tebm.     (See  Amendments,  . 

1.)  76. 
Eemabes  of  the  Coubt  when  not  Excepted  to.     (See  Charge,  5.)  149. 

Bupbeme  Coubt  has  Authobity  to  Issue  Commitments  in  Cebtain  Cases. 
(See  Habeas  Corpus,  3.)  287. 

Duty  of  Coubts  to  Consideb  Question  op  Jubisdiction.  (See  Jurisdiction, 
1.)  187. 

CRIMINAL  LAW. 

1.  Vebdict  contbaby  to  Evidence. — A  verdict  in  a  criminal  case  will  not  be 
reversed  where  there  is  any  evidence  to  support  it.     State  v.  Huff,  17. 

2.  Cboss-Examination  of  Defendant. — "When  a  defendant  in  a  criminal 
case  offers  himself  as  a  witness  in  his  own  behalf,  he  subjects  himself  to 
the  same  cross-examination  that  would  be  proper  in  the  case  of  any  other 
witness.     Id,  ♦ 

3.  Idem. — Questions  may  be  asked  the  witness  which  relate  to  his  conduct 
and  legitimately  affect  his  credit  for  veracity.  The  defendant  may,  how- 
ever, refuse  to  answer  such  questions.     Id, 

4.  Idem— FBEQUE^T  Assaxtlts  and  Battkbies. — No  legitimate  inference  of 
the  untruthfulness  of  a  witness  can  be  drawn  from  the  fact  that  he  has 
been  convicted  of  frequent  assaults  and  batteries.  It  could  be  inferred 
that  he  was  a  violent-tempered  and  perhaps  a  dangerous  man,  but  not 
that  he  was  a  liar.     Id, 
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5.  Ebbob — ^Whbn  PBEJUDiciAii. — Utld^  that  the  defendant  was  prejudiced 
by  being  compelled  to  answer  questions  addressed  to  him  iu  relation  to 
his  conviction  of  former  assaults  and  batteries.     Id, 

6.  Skction  582  op  Ceiminal  Phactiob  Act  Constbtjed. — Section  582  of 
the  criminal  practice  act  (1  Comp  L.  2207)  is  intended  to  prevent  arbi- 
trary, willful  or  oppressive  delays;  and  whenever  this  appears  to  be  the 
case,  the  defendant  is  entitled  to  be  discharged.    Ex  Parie  Larking  90. 

7.  Deposition  op  Pabtt  Confined  ijj  Jail — Ordkb  op  Judge — Sections 
1459,  1460  AND  14G1  Construed. — The  law  requiring  an  affidavit  to  be 
made  of  certain  facts  before  the  court  should  make  an  order  to  have  the 
party  in  jail  produced  in  court,  was  never  designed  for  the  protection  of 
the  prisoner,  but  only  to  prevent  improper  and  unnecessary  interference 
with  the  custody  of  prisoners.    Maxwell  v.  Rives,  214. 

8.  Idebi. — If  the  order  for  the  prisoner's  attendance  in  cour^  was  improv* 
idently  granted,  it  is  no  concern  of  the  prisoner;  being  before  the  court, 
he  was  bound  to  answer  any  question  that  he  would  have  been  required 
to  answer  if  the  process  for  bringing  him  there  had  been  strictly  pur- 
sued.    Id, 

9.  PiiEA  OP  FoBMBB  AcQuiTTAL — ^Whbn  SHOULD  BE  ALLOWED. — Where  the 
defendant  interposed  u  plea  of  former  acquittal  in  the  exact  form  pre- 
scribed by  the  statute  (Comp.  L.  1921):  Ileldj  that  the  court  erred  in 
refusing  to  allow  the  plea  to  be  entered  of  record.   State  v.  Johnson,  273. 

10.  Idem. — It  was  not  for  the  court  to  decide  in  advance  that  the  plea  of 
former  acquittal  could  not  be  established.  That  issue  was  for  the  jury, 
subject,  of  course,  to  the  right  of  the  court  to  decide  upon  the  compe- 
tency and  relevancy  of  the  evidence  offered  in  support  of  the  plea.     Id, 

11.  Plea  op  Fobmeb  Jeopaiuoy. — Held,  that  although  the  plea  of  former 
jeopardy  might  have  been  superfluous,  as  the  facts  set  out  in  it  might 
possibly  have  been  given  in  evidence  under  the  general  issue,  or  if  not, 
then  under  the  plea  of  former  acquittal,  it  would  have  been  belter  if  the 
facts  disclosed  by  it  amounted  to  a  defense,  to  allow  it  to  be  entered.   Id, 

12.  Motive  pob  Commission  op  Cbime. — The  prosecution  has  the  right  to 
offer  any  evidence  tending  to  prove  a  motive  for  the  commission  of  the 
crime.     State  v.  Larlcin,  315. 

13.  Cnoss-ExAMiNATioN  OP  A  WiTNESS. — Evcry  defendant  in  a  criminal  case 
is  entitled  to  a  full-  and  perfect  cross-examination  of  every  witness  who 
testifies  against  him.     Id, 

14.  Idem. — "Where  a  witness  for  the  prosecution  had  testified  before  a  cor- 
oner's jury  tending  to  exculpate  the  defendant,  and  on  the  trial  testified 
to  a  different  state  of  facts,  and  upon  cross-examination  refused  to 
answer  some  of  the  questions  asked  by  counsel  as  to  what  she  had  sworn 
to  before  the  coroner's  jury,  giving  as  an  excuse  for  not  answering,  that 
she  was  so  intoxicated  at  that  time  that  she  did  not  know  what  she  tes- 
tified to:  Held,  that  such  refusal  to  answer  did  not  authorize  the  court  to 
strike  out  her  testimony.     Id. 

15.  Idem— Remakks  op  the  Court. — The  court,  iu  refusing  to  strike  out  the 
testimony,  said  in  the  presence  of  the  jury:  *'l  think  the  witness  has 
answered  all  the  questions,  with  the  exception  of  some  few  matters  as 
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to  her  impeachment,  and  so  far  as  that  is  concerned,  I  will  relax  the 
rule  whenever  it  is  desired  to  impeach  her:"  JETe^d,  that  these  remarks 
did  not  tend  to  prejudice  the  defendant.    Id. 

16.  Cbiminattno  Cibcuscstance — Weapons  BEiiONoiNO  to  Dependant. — 
Where  the  pistol  with  w.-ich  the  crime  was  committed  belonged  to  de- 
fendant, nnd  was  found  in  defendant's  bed-room  shortly  after  the  homi- 
cide :  Held,  that  these  facts  tended  to  establish  one  link  in  the  chain  of 
circumstantial  ovidence,  and  the  court  was  not  authorized  to  withdraw 
its  consideration  from  the  jury.     Id. 

17.  Idem. — The  fact  that  other  parties  had  access  to  defendant's  bed-room 
might  have  the  tendency  to  weaken  the  force  of  this  link  in  the  chain  of 
evidence,  but  it  would  not,  of  itself,  destroy  it.     Id. 

18.  Excitement  and  Peejudick  of  Btstandebs.  —  The  defendant  claimed 
that  his  case  was  prejudiced  by  the  action  of  the  bystanders,  during  the 
argument  of  the  district  attorney,  by  clapping  their  hands,  stampiug 
the  floor  and  benches,  etc.  The  affidavits  produced  by  the  state  show 
that  the  spectators  but  once  evinced  a  desire  to  applaud  the  district 
attorney,  and  the  court  immediately  suppressed  the  manifestation :  Ileld, 
that  defendant's  ca^e  was  not  improperly  prejudiced,  and  that  the  court 
did  not  err  in  refusing  a  new  trial.     Id» 

19.  Instruction  as  to  CiBCUMSTANTiAii  Evidence — Deobee  op  Certainty. — 
The  court  gave  this  instruction:  **  If  you  believe  the  evidence  given  in 
this  case,  in  order  to  convict  the  circumstances  should  be  such  as  to 
produce  nearly  the  same  degree  of  certainty  as  that  which  arises  from 
direct  testimony,  and  to  exclude  a  rational  probability  of  innocence. 
The  circumstances  ought  to  be  of  such  a  nature  as  not  to  be  reasonably 
accounted  for  on  the  supposition  of  the  prisoner's  innocence,  but  per- 
fectly reconcilable  with  the  supposition  of  the  prisoner's  guilt. "  Beldf 
correct.     State  v.  Nelson,  334. 

20.  Eeasonable  Doubt — Entire  Satisfaction. — The  court  in  instiTicting  the 
jury  in  regard  to  reasonable  doubt,  uses  the  following  language.  "And 
if  the  jury  are  satisfied  from  the  evidf^nce,  beyond  a  reasonable  doubt, 
that  the  defendant  committed  the  crime  charged  against  him,  they  aro 
not  legally  bound  to  acquit  him  because  they  may  not  be  entirely  satis- 
fied that  the  defendant  and  no  other  person  committed  the  alleged 
offense:"  iZeW,  not  erroneous.     Id. 

21  .<  Idem. — If  a  man  believes  that  a  defendant  may  possibly  be  innocent, 
he  cannot  be  said  to  be  *'  entirely  satisfied  "  of  his  guilt,  and  yet  he  may 
bo  satisfied  of  it  beyond  a  reasonable  doubt,  and  may  convict.     Id. 

22,  Bkasonable  Doubt. — Where  the  court,  in  defining  reasonable  doubt, 
gave  this  instruction:  **  By  reasonable  doubt  is  ordinarily  meant  such  a 
one  as  would  govern  or  control  3*ou  in  your  business  transactions  or 
usual  pursuits  of  life:"  Held,  erroneous.  State  y.  MiUain,  3  Nev.  481, 
overruled.     State  v.  Rover,  343. 

23.  Motion  in  Arrest  of  Judgment. — A  motion  in  arrest  of  judgment  can 
only  be  sustained  upon  the  ground  that  the  court  has  no  jurisdictiou 
over  the  subject  of  the  indictment,  or  that  the  facts  stated  do  not  con- 
stiute  a  public  offense.     (1  Comp.  L.,  1918.)     State  v.  0* Connor,  416. 
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24.  Assault  with  Intent  to  Kill.  —  The  statute  of  1873  embraces  the 
crime  of  an  assault  with  intent  to  kill  in  all  cases  where  the  killing,  if 
effected,  would  be  unlawful.    Id, 

Review  or  Evidenck  in  Gbiminal  Cases.     (See  Bill  of  ExceptiouH,  3.)  314. 

BuROLABT — Section  2365  or  Compiled  Laws  Constbued.  (See  Burglary,  1. ) 
30. 

Corpus  Delicti — Proof  of,  How  Established.     (See  Burglary,  2.)  30. 

Entire  Chabob  of  the  Court  must  be  Considbred.     (See  Charge,  1,)  98. 

Definition  of  Malice — Charge  of  the  Court.     (See  Charge,  2,  3.)  98. 

Beasonable  Doubt.     (See  Charge,  4.)     98. 

Contempt  of  Court — When  Process  is  Criminal.  (See  Contempts,  1,  2.) 
187. 

Continuance  OF  Criminal  Case  fob  the  Term.    (See  Continuance,  1,  2.)  90. 

Deposition  op  Partt  Confined  in  Jail.     (See  Deposition,  1.)  213. 

Drunkenness  OF  Defendant.     (See  Drunkenness,  1.)  416. 

Embezzlement — Section  2380  Compiled  Laws  Construed — Indictment  and 
Burden  OF  Proof.     (See  Embezzlement,  1-5.)  287. 

Challenge  to  Grand  Jurors,  Bights  of  Defendant.  (See  Grand  Jurors, 
1,  2.)  314. 

Commitments  for  Embezzlement  and  Obtaining  Money  under  False  Pre- 
tenses.     (See  Habeas  Corpus,  2.)  287. 

Supreme  Court  has  Authority  to  Issue  Commitments  in  Certain  Cases. 
(See  Habeas  Corpus,  3.)  287. 

Sections  581  and  582  of  the  Criminal  Practice  Act  Construed.  (See 
Habeas  Corpus,  4.)  295. 

Discharge  of  Defendant  when  there  has  been  a  Legal  Jeopardy.  (See 
Habeas  Corpus,  11.)  429. 

Instructions  Belating  to  Homicide  and  Murder.     (See  Homicide,  1-5.) 

98. 
Indictment  FOR  Murder.    (See  Indictment,- 1-4;  10-12.)  17,  98,  314,  416. 

Indictment  for  Bobbery — Ownership  of  Property.    (See  Indictment,  6,  7. ) 

334. 
Jeopardy— When  it  Attaches.     (See  Jeopardy,  1-4.)  428. 
Jury  Law  op  1875  held  Unconstitutional.     (See  Jury,  2,  14.)  39,  148. 

Challenge  to  Jurors  for  Actual  and  Implied  Bias.     (See  Jury,  4^-7;  9- 

12.)  39,  99. 
Defendant  Indicted  for  a  Misdemeanor — When  may  be  Tried  by  a  less 

Jury  than  12.     (See  Jury,  11.)  119. 
Power  of  Court  to  Discharge  a  Jury  before  Vebdiot.     (See  Jury,  22.) 

429. 

Sudden  Heat  of  Passion.     (See  Manslaughter,  1.)  98. 

Misdemeanor  in  Office  of  Public  Administrator.  (See  Office  and  Officer, 
1-3.)  119. 

Attempt  to  commit  Bape — Consent  of  Female.     (See  Bape.)  255. 
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CRIMINAL  PRACTICE  ACT. 

Section    ^35.     Indictment,  421. 
Section    239.     Indictment,  421. 
Section    276.      Challenge  to  Grand  Juror,  325. 
Sections  323-4.  Challenge  to  Panel  of  Jurors,  106. 
Section    340.      Challenge  for  Implied  Bias,  106. 
Section    342.      Grounds  of  Challenge,  106. 
Sections  387--8.  Instructiofis,  425. 
Sectjons  396-7.  Discharge  of  Jury,  435. 
Section    421.      Challenge  to  Juror,  325. 
Section    423.      Bill  of  Exceptions,  24,  322. 
Section    424.      Bill  of  Exceptions,  322. 
Sections  429,  436,  444,  445,  450.    Bill  of  Exceptions,  24. 
Section    450.      Minutes  of  the  Trial,  321. 
Section    581.      When  Indictment  should  be  dismissed,  297. 
Section    582.     Defendant  discharged  from  Indictment,  91. 
Section    582.      Speedy  Trial,  433. 

Section    583.     When   Defendant  should  be  discharged  on  his  own 

recognizance,  297,  433. 

(See  Statutes,  •'  Compiled  Laws  Citkd.*') 


DAMAGES. 

Exemplary  Damages.     (See  Railroads,  2.)  350. 

Mkasube  of  Damages  whebk  Passengeb  is  wbongfollt  ejected  fbom  a 
Bailboad  Cab.     (See  Railroads.)  350. 

DEED. 

t.  Deed  op  Mining  Gboxjnd— Designation  op  the  Name  or  the  CiiAim.— 
Where  a  party  conveys  all  his  right,  title  and  interest  in  and  to  certain 
mining  ground  and  quartz  lode  described  in  the  deed,  and  it  appears  as 
a  fact  that  his  interest  was  derived  from  two  different  notices  of  location 
which  were  posted  upon  and  claimed  the  same  lode:  Held,  that  the  con- 
veyance  of  his  interest  in  the  lode  necessarily  conveyt^l  his  interest 
under  both  locations,  and  it  was  immaterial  by  what  particular  name 
he  designated  it.  {Pkillpots  v.  Blasdell,  8  Nev.  61,  affirmed);  Weill y. 
Lucerne  M,  Co.,  201. 

2,  Idem — How  Constbued. — Where  the  language  of  a  deed  admits  of  but 
one  construction,  and  the  location  of  the  lode  or  premises  intended  to 
be  conveyed  is  clearly  ascertained  by  a  sufficient  descripltiou  of  the 
ground  in  the  deed,  by  courses,  distances,  or  monuments,  it  cannot  be 
controlled  by  any  different  exposition  derived  from  the  acts  of  the  par- 
ties in  locating  the  premises,  or  from  the  failure  of  the  grantor  to 
designate  the  various  names  by  'which  the  ground  conveyed  was  at  dif- 
ferent times  known.    Id. 

Cbbtipicatk  of  Acknowledgment.     (See  Evidence,  4.)  194. 
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DEFINITIONS. 

Meaning  of  wobds  "  Public  Usk."     (See  Eminent  Domain,  4.)  394. 

"Gaming"  and  "Gambling"  Synonymous.     (See  Gaming,  1.)  69. 

Meaning  of  the  wobds  '*  Family  of  thk  Deceased."  (See  Homestead,  2.) 
260. 

Meaning  of  wobds  **  Tbial  by  Jury."     (See  Jury,  3.)  39. 

Meaning  OF  iHE  wobds  ''Minutes  of  tee  Tbial."  (See  Minutes  of  the 
Trial,  1.)  314. 

"  Citizen  of  anotheb  State  "  may  be  a.  Cobpobation.  (See  Bemovai  of 
Causes,  2.)  350. 

DELIVERY. 

1.  Possession  and  Delivery  of  Pebsonal  Pbopkbty. — A.  delivery  of  per- 
sonal property  is  nothing  exce])t  a  voluntary  transfer  of  the  possession 
from  one  person  to  another.     Gaudette  v  TraviSf  149. 

2..JDEM — Symbolical  Dklivery  not  Bequibed. — Formal  or  symbolical  acts 
are  sometimes  admitted  ex  necssitaie  to  be  sufficient  to  constitute  a  de- 
liver3','but  they  are  not  required  when  the  substantia]  thing  has  been 
done,  of  which  they  are  merely  a  sign.    Id. 

(See  Instructions,  4.)  149. 

Deliveby  and  Change  of  Possession  of  Pebsonal  Pbopebty.  (See  Sale,  2, 
5.)     268-377. 

DEPOSITION. 

Deposition  of  a  Pabty  Confined  in  Jail. — A  party  to  a  civil  action  has  the 
right  to  take*  the  deposition  of  his  adversary  whether  he  is  in  or  out  of 
jail.     Maxwell  V.  Bives,  213. 

Obdeb  of  the  Judge.     (See  Criminal  Law,  7.)  214. 

DISCRETION. 

Setting  Causes  fob  Tbial  During  the  TebM  is  within  the  Discbetion 
OP  THE  Court.     (See  Habeas  Corpus,  1. )  90. 

Submitting  Criminal  Case  to  Another  Grand  Jury,  when  within  the 
Discretion  of  the  Judge.  (See  Habeas  Corpus,  5,  6.)  295. 

DRUNKENNESS. 

Instructions — Dbunkenness  op  Dkpendant. — Upon  reviewing  the  instruc- 
tions given  and  refused  by  the  court,  relating  to  the  question  of  de- 
fendant's intoxication :  Ileldf  that  the  instructions  given  on  this  point 
were  more  favorable  to  the  defendant  than  those  which  were  refused. 
State  V.  0*Connor,  416. 
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ELECTION. 

1.  CoNTESTKD  ELECTION. — The  contest  for  members  of  the  legislatnre  can 

only  be  made  iu  pursuance  of  the  provisions  of  the  statute.  (2  Comp. 
L.  2555  to  2560,  inclusive.)  The  proceedings  are  special,  and  under 
our  statute  the  courts  have  no  jurisdiction.     Oarrard  v.  Gallagher,  382. 

2.  Idem— SpkciaIj  Remedy. — Where  the  statute  gives  a  special  remedy  it 

must  be  followed,  and  the  proceedings  thereunder  in  contested  election 
cases  are  substantially  different  from  any  common  law  remedy.     Id. 

3.  Idem — Costs. — In  special  proceedings,  costs  will  not  be  allowed  except 

by  legislative  action.  Nor  will  fees  be  given  to  the  officers  by  the  courts 
unless  specially  provided  for  by  the  statute.     Id. 

4.  Idem — Remedy  whebe  Found. — As  there  is  no  provision  made  for  the 
^    fees  of  officers,  or  costs  expended  in  a  contest  for  members  of  the  legis- 
lature, the  remedy  is  lef^  entirely  to  the  discretion  of  the  legislature.  Id, 


EMBEZZLEMENT.- 

1.  Embezzlement — Section  2380  Compiled  Laws  Construed  — In  constru- 

ing section  2380  of  the  compiled  laws :  Held,  that  money  received  by  a 
clerk  who  is  intrusted  by  Lis  employer  with  bills  to  collect,  in  the  ordi- 
nary course  of  his  business  as  a  clerk,  is  money  intrusted  to  him  by  his 
employer.     Ex  parte  Ricord,  287 . 

2.  Idem. — Petitioner  was  an  assistant  of  the  agent  of  the  Central  Pacific 

Railroad  Company,  and  had  been  held  out  to  the  public  by  the  agent  as 
having  authority  to  collect  bills,  and  was  enabled,  by  reason  of  the  trust 
reposed  in  him  by  the  company,  to  collect  the  company's  money  and 
discharge  its  debtors  from  their  obligation  to  the  compaiiy:  Held,  that 
although  he  had  no  general  authority  to  collect  all  bi^ls  due  the  com- 
pany, he  was,  under  the  circumstances,  intrusted  by  the  company  with 
the  money  which  he  collected.  Id. 

3.  Idem. — It  does  not  lie  in  the  mouth  of  petitioner  to  deny  that  he  had  the 

authority  which  he  claimed  in  order  to  collect  the  money,  and  which 
the  confidence  reposed  in  him  by  his  employer  enabled  him  to  claim 
with  success.  Id. 

4.  Indictment  for  Embezzlement. — A  clerk  may  commit  more  than  one 

embezzlement  of  his  employer's  money,  and  if  he  does  he  may  be  sepa- 
rately indicted  for  each  separate  offense.  Id. 

5.  Idem. — Burden  of  Proof. — If  the  money  from  different  parties  was  all 

collected  before  any  portion  of  it  was  converted,  then  petitioner  com- 
mitted but  one  offense;  but  the  burden  of  establishing  this  fact  is  upon 
petitioner.  Id, 

EMINENT  DOMAIN. 

1,  Eminent  Domain — Public  Use. — When  the  legislative  power  of  appro- 
priation of  the  private  property  of  a  citizen  ia  attempted  to  be  exercised, 
the  true  test  of  its  validity  is,  whether  or  not  the  use  for  which  the  prop- 
erty is  to  be  appropriated  is  a  "public  use,"  within  the  meaning  of 
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these  words  as  used  in  section  8,  article  1,  of  the  State  Constitution. 
Dayton  (?.  &  S.  M,  Co.  v.  Seawell,  394. 

2.  Idem — Decision  op   Legislatctbe  not  Final. — The  declaration  by  the 

legislature  that  the  pui-poses  named  in  the  act  are  "to  be  for  the  public 
use,  and  the  right  of  eminent  domain  may  be  exercised  therefor,"  is  not 
conclusive  upon  the  courts.  Id. 

3.  Idem — Doubtpuij  Construction. — ^Although  the  action  of  the  legislature 

is  not  final,  its  decision  upon  this  point  is  to  be  treated  by  the  courts 
with  the  consideration  which  is  due  to  a  co-ordinate  department  of  the 
State  government,  and  in  case  of  a  reasonable  doubt  as  to  the  meaning 
of  the  words,  the  construction  given  to  them  by  the  legislature  ought  to 
prevail.  Id, 

4.  Eminent  Domain — Meaning  or  the  Wobds  *'  Public  Use". — In  constru- 

ing the  meaning  of  the  words  *'  public  use,"  as  contained  in  the  Con- 
stitution of  this  State:  Ilddy  that  any  appropriation  of  private  property 
under  the  right  of  eminent  domain,  for  any  purpose  of  great  public 
benefit,  interest  or  advantage  to  the  community,  is  a  taking  for  a  pub- 
lic use.  Id. 

5.  Idem — Necessity  must  Exist. — The  object  for  which  private  property  is 

to  be  taken  must  not  only  be  of  great  public  benefit  and  for  the  para- 
mount interests  of  the  community,  but  the  necessity  must  exist  for  the 
exercise  of  the  right  of  eminent  domain.  Id. 

6.  Idem — When  the  Powbb  can  be  Exebcised. — The  exercise  of  the  power 

of  eminent  domain,  even  for  uses  confessedly  for  the  public  benefit,  can 
only  be  resorted  to  when  the  benefit  which  is  to  result  to  the  public  is 
of  paramount  importance  compared  with  the  individual  loss  or  incon- 
venience, and  then  only  after  an  ample  and  certain  provision  has  been 
made  for  a  just,  full  and  adequate  compensation  to  the  citizen  whose 
property  is  to  be  taken.  Id. 

EBROR. 

When  Ebbob  not  Pbejudicial. — The  evidence  being  clear  that  A.  was  a 
creditor,  and  it  appearing  that  if  that  question  had  been  submitted  to 
the  jury  as  a  special  issue,  and  they  had  found  otherwise,  it  would  have 
been  the  duty  of  the  court  to  set  aside  the  verdict :  Ihldt  that  under  such 
circumstances,  the  inadvertent  assumption  of  the  fact  by  the  court  was 
not  such  an  error  as  justified  a  reversal  of  the  case.  Gaudette  v.  Travis, 
149. 

Entibe  Chabge  of  the  Coubt  must  be  Considkbkd.     (See^Charge,  1.)  98. 

Ebbob  when  not  Ikbkmkdiablk.     (See  Charge,  G. )  149. 

Cboss-kxamination  op  Dependant.     (See  Criminal  Law,  5.)  17. 

BfPUSAii  OP  Ikstbuctions,  when  not  Eeboneous.  (See  Instructions,  8.) 
416. 

EVIDENCE. 

1.  Conflict  of  Evidence — New  Teial. — The  rule  laid  down  in  Treadway 
V.  Wilder  (9  Nev.  70),  as  to  the  weij:ht  of  evidence  on  motion  for  new 
trial,  affirmed.     Margaroli  v.  MVlijan,  96. 
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2.  Vbbdict  Contraby  to  Evidence. — This  court  will  not  reverse  a  judgment 

in  a  criminal  case  on  the  ground  that  the  verdict  is  contrary  to  the  evi- 
dence, when  the]:e  is  any  evidence  to  support  it.    State  v.  Raymond,  9S. 

3.  Secondary  Evidence — When  Admissible. — Where  the  proof  shows  that 

the  instrument  which  plaintiff  wishes  to  produce  in  evidence  is  out  of 
his  power  to  obtain,  and  is  beyond  the  reach  of  the  process  of  the  court, 
secondary  evidence  of  its  existence  and  contents  is  admissible  without 
regard  to  the  provisions  of  the  recording  act.    Evans  v.  Lee,  194.    . 

4.  Cebtificatb  of  AcknowijEDOment  op  Deed. — ^A  certificate  of  the  vice- 

consul  general  of  the  United  States  at  London,  under  his  official  seal,  is 
prima  facie  evidence  of  the  execution  of  a  deed.     Id, 

5.  Foreign  Corporations — Act  op  March  3,  1869,  (Stat.  69,  115),  Con- 

STRUKD. — The  intention  of  the  act  requiring  all  foreign  corporations  to 
file,  in  the  office  of  the  county  recorder,  an  authenticated  copy  of  their 
certificate,  or  act  of  incorporation,  etc.,  was  obviously  to  compel  such 
corporations,  when  doing  business  in  this  State,  to  furnish  easily  acces- 
sible evidence  of  their  existence,  and  of  the  names  of  their  officers.     Id, 

6.  Idem. — Where  a  paper  was  filed  by  the  corporation,  under    said   act; 

Held,  That  the  corporation,  and  those  claiming  under  it,  are  precluded 
from  objecting  to  the  contents  of  the  paper,  as  at  least  prima  facie  evi- 
dence, upon  the  ground  that  it  does  not  come  up  to  the  requirements 
of  the  law.    Id. 

7.  Idem — Skal. — Held,  That  as  the  paper  on  file  bears  the  impression  of 

the  corporate  seal,  prima  fade^  it  proves  the  seal  of  the  corporation. 
Id. 

8.  Presdmptions  in  Favoe  op  the  Kulings  op  THE  Court.  —  Where  the 

court  overruled  the  objections  made  by  defendant  to  the  admission  of 
certain  evidence,  and  there  was  nothing  in  the  record  to  show  whether 
the  evidence  was  relevant  or  material:  Jie^ci,  that  the  presumption  is 
that  the  evidence  was  properly  admitted.     State  v.  Hover,  343. 

9.  Irrelevant  Testimony  —  When  should  be  Stricken  Out. — Where  no 

objection  is  made  to  any  question  asked  a  witness,  if  the  answer  is  not 
responsive  to  the  question  or  not  relevant  to  the  issues  presented,  the 
opposing  party  should  move  to  strike  it  out.     Leport  v.  Sweeney,  387. 

10.  Idkm — Testimony  not  Prejudicial. — Held,  that  under  the  facts  recited 
iu  the  opinion,  the  defendant  was  not  prejudiced  by  the  answer  of  the 
witness  that  he  cut  *'  all  the  wood  on  the  land  that  would  roll  into  the 
caiion,"  as  under  the  findings  this  question  was  wholly  immaterial. 

11.  Insufficiency  op  Evidence  to  Support  the  Findings. — Whore  it  ap- 
pears to  this  court  that  there  is  as  much  evidence  to  support  the  find* 
ings  iu  every  particular  as  there  is  to  oppose  the  findings  in  any  partic- 
ular: IMd,  that  this  court  will  not  disturb  the  judgment  of  the  lower 
court.     Id. 

12.  Bes  Gestjb. — Kemarks  made  in  the  presence  of  a  party  concerning  his 
own  conduct  are  often  material  facts  when  his  conduct  becomes  the  sub- 
ject of  investigation,  and  are  admissible  in  evidence  as  a  part  of  the  res 
gestce.    State  v.  O'Connor,  416. 
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BsTiEw  OF  Evidence  in  Cbiminal  Oases.     (See  Bill  of  Exceptions,  3.)  314. 

CoBPUs  Delicti — Proof  of,  how  Established.     (See  Burglary,  2.)  30. 

Counteb-Claim  must  be  Established  by  Pbepondkbancb  of  Etidenoe. 
(See  Counter-claim,  1.)  96. 

Vkbdiot  Contraby  to  Etidenoe.     (See  CriminAl  Law,  1.)  17. 

Cross-examination  of  Defendant.     (See  Criminal  Law,  2-5.)  17. 

Plea  of  Fobmer  Acquittal.     (See  Criminal  Law,  9-10.)  273. 

Plka  of  Fobmeb  Jeopardy.     (See  Criminal  Law,  11.)  273. 

Cboss-Examination  of  Witnesses.     (See  Criminal  Law,  13-14.)  315. 

Cbiminatinq  Circumstances,  Weapons  Belonginq  to  Defendant.  (See 
Criminal  Law,  lG-17.)  315. 

Circumstantial  Evidence — Degree  of  Certainty.  (See  Criminal  Law, 
19-21,)  334. 

Embezzlement — Burden  of  Proof.     (See  Embezzlement,  6.)  287. 

When  Ebbor  is  not  Prejudicial.     (See  Error.)  149. 

FRAUD. 

Fraud,  how  Established— Bubden  of  Proof.— Proof  of  fraud  was  part  of 
the  defendant's  case,  but  proof  of  the  consideration  was  part  of  the 
plaintiff's  case;  to  prove  the  amount  of  the  consideration  was  not  to 
prove  fraud.  Inadequacy  of  consideration  is  an  element  of  fraud  iu 
some  cases,  and  the  burden  of  proving  it  in  this  case  was  on  the  de- 
fendant, but  he  had  a  right  to  know  what  the  amount  of  the  considera- 
tion was  before  offering  proof  that  it  was  inadequate.  Chamberlain  v. 
&t€m,  268. 

Pt^kadings  Alleging  Fbaud  (see  Pleadings  1,  2),  268. 

GAMING. 

"Gaming**  and  "Gambling." — These  words  are  defined  and  treated  as 
synonymous.    Evans  v.  Cook,  69. 

GBAND  JUBOBS. 

1.  Challenge  to  Grand  Jurors — Bights  op  Defendant. — The  defendant 

was  indicted  at  the  October  term,  1875.  The  grand  jury  for  the  Janu- 
uary  term,  1876,  was  impaneled  February  2,  1876.  The  indictment 
found  at  the  October  term  was  dismissed  February  21,  1876.  On  the 
first  day  of  March,  the  grand  jury  found  another  indictment.  The  de- 
fendant during  the  whole  of  this  time  was  confined  in  the  county  jail. 
Held,  That  at  the  time  the  grand  jury  was  impaneled  (February  2, 1876) 
defendant  was  not  held  to  answer  before  it  for  any  offense.  State  v. 
Larkin,  314. 

2.  Idem — Befukal  op  Defendant  to  Exercise  Challenge. — Where  the  de- 

fendant had  the  privilege  after  the  iudictmeut  was  found,  under  the 
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ruling  of  the  court  as  well  as  by  virtue  of  the  provisions  of  section  276 
of  the  criminal  practice  act,  to  move  to  set  aside  the  indictment  on  any 
ground  which  would  have  been  good  ground  of  challenge  either  to  the 
panel,  or  any  individual  grand  juror,  and  refused  to  exercise  the  privi- 
lege :  Held,  that  he  is  not  in  a  position  to  complain  of  the  ruling  of  the 
court  in  refusing  to  set  aside  the  indictment.    Id. 

GUARDIANSHIP. 

1.  Appointment  of  Guabdian  —  InteAkst  op  Minor. — ^In  the  appointment 

of  a  guardian  the  interest  of  the  minor  is  the  paramount  consideration. 
The  parental  request  is  entitled  to  great  weight,  and  ought  to  prevail 
unless  good  reason  to  the  contrary  be  shown.    Badenhoof  v.  Johnson,  87. 

2.  Idem — How  Made. — The  district  judge  has  no  authority  to  appoint  any 

person  guardian  of  the  person  or  estate  of  a  minor  except  upon  a  writ- 
ten petition  in  his  behalf  and  after  notice  of  his  application.     Id. 

JEABEAS  CORPUS. 

1.  Setting  Causes  fob  Tbiaij  ditrino  the  Term. — ^The  regulation  of  the 

business  of  the  term  is  a  matter  exclusively  within  the  control  of  the 
judge,  and  cannot  be  interfered  with  by  this  court  upon  a  writ  of  habeas 
corpus.    Ex  parte  Larkin,  90.  ' 

2.  Commitments  fob  Embezzlement  and  obtaining  Monet  under  Fai£x 

Pbetenses. — Where  petitioner  was  held  by  the  sheriff  under  a  commit- 
ment of  a  justice  of  the  peace  for  embezzlement,  and  while  so  held  was 
taken  before  the  district  judge  upon  habeas  corpus,  and  the  district 
judge,  after  hearing  further  testimony,  made  an  order  committing  him 
to  the  custody  of  the  sheriff  for  the  offense  of  obtaining  money  under 
false  pretenses:  Held,  that  the  order  of  the  district  judge  did  not, 
ipso  facto,  discharge  petitioner  from  further  custody  under  the  warrant 
for  embezzlement.    Ex  parte  Ricord,  287. 

3.  Idem  —  Supbemb  Court  has  Authority  to  issue  Commitment. — Where 

a  petitioner  is  brought  before  the  Supreme  Court  upon  a  writ  of  habeas 
corpus,  the  court  is  authorized,  if  after  examining  the  case  it  should  be 
of  opinion  that  petitioner  was  guilty  of  an  offense  other  than  that  held, 
to  issue  a  new  commitment.     Id, 

4.  Habeas  Corpus,   Sections  '581  and  583  Criminal  Practice  Act  Con- 

strued.— Where  petitioner  had  been  held  to  answer  before  the  grand 
jury  for  the  crime  of  murder,  the  grand  jury  had  met  and  ignored  the 
charge,  and  the  court,  upon  sufficient  cause  shown,  ordered  that  he  be 
held  to  appear  before  the  next  grand  jury:  Held,  that  jietitioner  was 
not  entitled  to  his  discharge  under  the  provisions  of  sections  581  and 
583  of  the  Criminal  Practice  Act  (1  Comp.  L.  2206,  2208)  upon  a  writ 
of  habeas  corpus.    Ex  parte  Ishell,  295. 

5.  Idem — Order  Submitting  Cask  to  Anotheb  Gband  Jubt — Discretion 

op  Judge. — Where  it  appears  that  the  court  adjudicated  upon  the  facts, 
the  presumption  arises  that  the  facts  were  of  such  a  character  as  to  war- 
rant the  court  in  the  exercise  of  its  sound  legal  discretion  to  make  the 
order.    Id, 
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6.  Idem — Eecitals  in  Record. — It  being  recited  in  the  record  that  the  order 

resubmitting  the  case  to  the  next  grand  jury,  was  made  because  '*  suffi- 
cient cause"  was  shown,  the  presumption  is,  in  the  absence  of  any 
showing  to  the  contrary,  that  the  court  d.d  not  act  arbitrarily  in  the 
premises.    Id. 

7.  Habeas  Corpus,  When  Writ  shoitld  not  Issue. — ^When  it  appears  from 

the  facts  set  out  in  the  petition,  that  there  is  no  sufficient  ground 
to  grant  the  relief  asked  for,  the  writ  should  not  be  issued.     Id. 

8.  Admission  to  Bail  upon  Charge  or  Murder. — A  nisi  prius  court  has 

the  right,  upon  the  application  of  a  petitioner,  who  is  charged  with 
murder,  and  whose  case  has  been  resubmitted  to  another  grand  jury,  to 
hear  the  testimony  and  decide  for  itself  whether  the  proof  of  defend- 
ant's guilt  was  eyident,  or  the  presumption  great.     Id. 

9.  Idem — AppiiicATioN  to  other  Courts. — When  it  appears  that  the  presid- 

ing judge  has  acted  upon  x>etitioner's  application  for  bail,  no  other 
court  or  judge  would  be  warranted  in  discharging  petitioner  or  admit- 
ting him  to  bail,  unless  it  clearly  appeared  that  the  presiding  judge  had 
acted  arbitrarily  in  the  premises.    Id. 

10.  Habeas  Corpus. — The  writ  of  habeas  corpus  is  not  intended  to  have 
the  force  or  operation  of  an  appeal,  writ  of  error,  or  certiorari;  nor  is  it 
designed  as  a  substitute  for  either.    Ex  parte  Mdxwdly  429. 

11.  Idem — Discharge  op  Defendant. — ^Where  there  has  been  a  legal  jeop- 
ardy, it  is  equivalent  to  a  verdict  of  licquittal;  and,  on  motion,  the 
prisoner  is  entitled  to  his  discharge;  but  the  writ  of  habeas  corpus  will 
not  lie.     Id. 

HOMESTEAD. 

1.  Homestead — Section  123  op  the  Probate  Act  Construed. — The- ex- 

pression in  section  123,  * '  may  set  apart  for  the  use  of  the  family  of  the 
deceased,"  must  be  considered  as  imperative  and  mandatory  as  if  it  had 
read,  shall  set  apart.     Estate  of  Walley,  260. 

2.  Idem— Section  126  Construed. — By  section  126,  the  legislature  intended 

to  embrace  within  the  meaning  of  the  words  "  family  of  the  deceased," 
a  childless  widow.     Id. 

3.  Homestead  under  Homestead  Act. — Under  the  homestead  act,  the  home- 

stead is  exempted  from  liability  for  the  debts  of  the  owner,  so  long,  at 
least,  as  he  continues  to  be  the  head  of  the  family,  no  matter  whether 
the  debts  were  contracted  before  or  after  the  family  relation  commenced, 
or  before  or  after  the  homestead  was  dedicated.     Id. 

4.  Idem — Probate  Act. — ^Under  thfe  probate  act  the  homestead  is  exempted 

in  favor  of  the  widow  or  minor  child  or  children  of  a  deceased  person, 
from  the  payment  of  the  general  debts  contracted  by  him  in  his  lifetime, 
and  from  debts  accruing  in  the  course  of  administration.     Id. 

5.  Idem.— To  claim  the  homestead  under  the  homestead  law,  the  widow 

would  have  to  show  that  she  was  the  head  of  a  family.     Id. 

6.  Abandonment  op  Homestead. — The  only  effect  of  a  written  abandonment 

of  the  homestead  was  to  invest  the  husband  with  the  power  to  alienate 
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the  premises  or  to  subject  them  to  some  specific  lien  during  the  contin- 
uance of  the  abandonment.    Id, 

HoMESTHjLD  Act  os  1865,  Kepeal  or  Statutes  by  Implication.  (See 
Statutes,  8.)  260. 

HOMICIDE. 

1.  Homicide — ^Not  Justipied  by  Provocation. — The  court  charged  the  jury^ 

**  No  provocation  can  justify  or  excuse  homicide,  but  may  reduce  the 
offense  to  manslaughter.  Words  or  actions,  or  gestures,  however  griev- 
ous or  provokiog,  unaccompanied  by  an  assault,  will  not  justify  or  ex- 
cuse murder;  a:)d  when  a  deadly  weapon  is  used,  the  provocation  must 
be  great  to  make  the  crime  less  than  murder:*'  Held,  correct.  State  v. 
jRayjnond,  98. 

2.  "MuRDEii  in  the  First  Degree. — The  court  charged  the  jury  as  follows: 

*'If  the  jury  believe,  from  the  evidence,  that  the  defendant  did,  with 
jnalice  aforethought,  willfully,  deliberately,  and  premeditatedly  assault 
the  man  Mooney,  with  the  intent  then  and  there  to  kill  him,  and  while 
so  engaged  did  kill  the  man  Twiggs,  then  you  will  find  the  defendant 
guilty  of  murder  in  the  first  degree: "  Held,  correct.    Id. 

3>.  Murder  in  the  Second  Degree. — The  court  said  in  its  charge:  "If  the 
jury  believe  *  ♦  *  that  the  defendant  did,  with  malice  aforethought, 
but  without  willful,  deliberate  premeditation,  assault  the  man  Mooney, 
with  the  intent  then  and  there  to  do  him  great  bodily  harm,  and  while 
BO  engaged  did  kill  the  man  Twiggs,  you  will  find  the  defendant  guilty 
of  murder  in  the  second  degree : ' '  Held,  correct.    Id, 

4.  XJnlawpuii  Act. — The  court  charged  the  jury  as  follows:  **  If  the  jury  be- 

lieve from  the  evidence  that  the  defendant  assaulted  the  man  Mooney 
with  a  pistol  loaded  with  powder  and  leaden  balls,  and  while  so  doing, 
did  fire  off  the  said  pistol  at  or  upon  said  Mooney,  then  he  was  in  com- 
mission of  an  act  which  in  its  consequences  naturally  tends  to  destroy 
human  life,  and  was  unlawful,  unless  you  find  he  was  justified  or  ex- 
cusable in  so  doing:"  Ileldy  that  when  taken  in  connection  with  the 
Other  instructions  defining  murder,  justifiable  and  excusable  homicide 
and  self-defense,  it  is  not  erroneous.     Id. 

5.  Idem. — The  court  further  charged  the  jury:  **  If  you  believe  from  the  evi- 

dence that  the  defendant  was  engaged  in  the  commission  of  an  unlawful 
act,  which  in  its  consequences  naturally  tends  to  destroy  the  life  of  a 
human  being,  or  was  in  the  prosecution  of  a  felonious  intent,  and  while 
so  engaged  killed  the  man  Twiggs,  you  will  find  the  defendant  guilty  of 
murder:"  Held,  that  when  considered  with  the  other  portions  of  the 
charge,  it  is  not  erroneous.     Id, 

Admission  to  Bail  upon  Charge  op  Mttbder.  f  See  Habeas  Corpus,  8,  9.) 
295. 

INDICTMENT. 

1*  Indictment — When  Depective. — An  indictment  for  murder -which  fails 
to  show  that  the  death  occurred  within  a  year  and  a  day  after  the  per- 
petration of  the  act  which  produced  it,  fails  to  state  the  requisite  facts 
to  constitute  a  complete  offense.    State  v.  Euff,  17. 
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2.  Idem — Objections  to  Fobm  Waived  by  Failube  to  Demub. — JTcZd,  that 

the  defect,  above  stated,  was  waived  by  the  failure  of  defendant  to  de- 
mur to  the  indictment.     Id. 

3.  Idem — Allegation  of  Killinq. — When  it  is  alleged  that  the  defendant, 

on  a  certain  day  and  year,  etc.,  **  killed"  the  deceased,  it  is  to  be  implied 
that  the  act  which  produced  the  death  and  the  death  occurred  on  the 
same  day.     Id. 

4.  Indictment  fob  Mttbdeb. — An  indictment  for  murder,  drawn  in  the  ap- 

proved form  of  the  common  law,  held  sufficient.    Siate  v  Raymond,  98. 

5.  Indictment  fob  Mudeb. — Held  sufficient.    State  v.  Larking  614. 

6.  Indictment  fob  Bobbebt— Ownebship  of  Pbopbbty. — In  an  indictment 

for  robbery  from  a  stage-coach,  of  property  belonging  to  Wells,  Fargo  & 
Co.,  the  ownership  of  the  property  may  be  laid  in  the  driver  of  the 
/coach.     State  v.  Nelson,  334. 

7.  Idem. — The  essential  averment  is  that  the  property  did  not  belong  to  the 

defendant.     Id, 

8.  Idem — Diffebent  Counts. — Where  there  are  two  counts  in  the  indict- 

ment, one  alleging  the  property  in  the  driver  of  the  coach,  and  the  other 
averring  that  the  property  belonged  to  Wells,  Fargo  &  Co. ;  Held,  that 
the  district  attorney  was  nojt  bound  to  make  an  election  and  confine 
himself  to  one  count  of  the  indictment.     Id. 

9.  Idem — Eight  or  Defendant. — Held,  that  inasmuch  as  the  defendant  had 

no  right  to  demand  an  election  between  the  counts  in  the  indictment  in 
the  first  place,  that  he  had  no  right  to  insist  upon  a  voluntary  election 
made  by  the  district  attorney,  unless  in  consequence  of  reliance  upon 
such  election  being  adhered  to,  he  had  done  or  omitted  to  do  something 
by  which  he  would  have  been  prejudiced.     Id. 

10.  Indictment — Time  of  Commission  of  Offense. — The  indictment  charges: 
"That  on  the  twenty-third  day  of  February,  a.  d.  1876,  or  thereabouts, 
at  the  county  of  Storey,  *  »  *  without  authority  of  law,  and  with 
malice  aforethought,  with  a  deadly  weapon,  to  wit,  a  knife,  the  said 
George  O'Connor  then  and  there  being  armed,  did,  without  authority  of 
law,  and  with  makce  aforethought,  make  an  assault  in  and  upon  one 
John  Winn,  with  intent  to  kill  him,  the  said  John  Winn,"  etc.:  Held, 
that  the  time  when  the  offense  was  committed  is  alleged  with  sufficient 
certainty.    State  v.  0*Connor,  416. 

11.  Idem. — The  words  "and  before  the  finding  of  this  indictment,"  after 
the  date  alleged,  though  proper,  need  not  necessnily  be  inserted  in  an 
indictment.    Id. 

12.  Idem — Statement  of  Offense  Ohabged.  —  Held,  that  the  indictment 
clearly  charges  an  assault  with  a  knife — a-  deadly  weapon — with  intent 
to  kill.    Id. 

BuBOLABY — Sufficiency  of  Indictment.     (See  Burglary,  1.)  30. 
Indictment  fob  Embezzlement.     (See  Embezzlement,  4.)  287. 

INJUNCTION. 

When  Injunction  will  not  Issue  to  Bestbain  Collection  of  Tax.    (See 
Taxes,  1,  2,  3.)  161. 
Vol.  XI.— 31 
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INSTBUCTIONS. 

1.  Eemabks  of  the  Ooubt.— It  is  not  trenching  npon  the  province  of  the 

jury  to  say  that  evidence  has  been  given  tending  to  establish  a  fact  which 
it  clearly  does  tend  to  establish.    State  v.  IVatlcins,  30. 

2.  Instbuctions. — An  instruction  that  if  defendant  entered  the  house  and 

stole  therefrom  certain  goods,  it  might  be  inferred  that  he  entered  with 
intent  to  steal:  Held^  correct.     Id. 

3.  MoDincATioN  OP  Instructions. — The  court  is  authorized  to  modify  in- 

structions so  as  to  relievo  them  of  any  possible  ambiguity,  and  to  make 
their  meaning  more  certain.    Id, 

4.  DKiiiVEEY  OP  Pebsonal  Pbopebty — Instbuctions. — If  the  defendant  de- 

sired to  have  the  jury  consider  the  question  of  delivery  it  was  his  duty 
to  have  prepared,  and  asked  the  court  to  give,  an  instruction  upon  the 
point.     Oaudette  v .  Travis,  149. 

5.  Modifications  of  Instbuctions. — ^The  court  is  authorized  to  modify  and 

change  an  instruction  offered  by  counsel,  even  if  coiTect  as  an  abstract 
proposition  of  law,  when  it  is  calculated  to  mislead^  the  jury.     Id. 

6.  Instructions  of  the  Coubt — Bill  of  Exceptions. — Instructions  given  by 

the  court  of  its  own  motion  will  not  be  considered  unless  embodied  in  a 
bill  of  exceptions.    Staie  v.  Rover,  343. 

7.  Reasonable  Doubt. — Where  the  court,  in  defining  reasonable  doubt,  gave 

this  instruction:  **  By  reasonable  doubt  is  ordinarily  meant  such  a  one 
as  would  govern  or  control  you  in  your  business  transactions  or  usual 
pursuits  of  life:'*  Hdd,  erroneous.  {SUjtte  v.  MUlain,  3  Nev.  481.  Over- 
ruled.)    Id. 

8.  Befusal  op  Instbuctions— "When  not  Ebboneous. — It  is  not  error  to  refuse 

an  instruction  which  has  already  been  given  in  substance,  and  in  terms 
as  clear,  full,  and  favorable  to  the  «lefendant  as  those  in  which  the  court 
is  asked  to  repeat  it.     Slate  v.  O'Connor,  416. 

Entire  Ghaboe  of  the  Coubt  must  be  Considebed.    (See  Charge,  1.)  98. 
Definition  of  Malice.     (See  Charge,  2,  3.)  98. 

Bemabes  of  the  Coubt — When  Instructions  should  be  given.   (See<:!harge, 
5,  6.)  149. 

Instbuction  of  Judge  upon  the  Facts.     (See  Charge,  7.)  149. 

CmCUMSTANTIAL    EVIDENCE — REASONABLE  DoUBT   AND  EnTIBE   SATISFACTION. 

(See  Criminal  Law,  19-21.)  334. 
Dbuneenness  of  Defendant.     (See  Drunkenness,  1.)  416. 
Homicide  and  Murdeb.     (See  Homicide,  1-5.)  98. 


JEOPARDY. 

1.  Jeopabdy — ^When  IT  Attaches. — ^Whenever  the  accused  has  been  placed 
upon  trial,  upon  a  valid  indictment  before  a  competent  court,  and  a  jury 
duly  impaneled,  sworn  and  charged  with  the  case  his  jeopardy  attaches, 
and  the  discharge  of  the  jury  before  verdict,  unless  with  the  consent  of 
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the  defendant,  or  the  intervention  of  someunaToidable  accident  or  some 
overruling  necessity,  operates  as  an  acquittal.    Ex  parte  Maxwell,  428. 

2.  Idem — Jury  Failing  to  Aqbee. — The  inability  of  the  jury  to  agree  upon 

a  verd^'ctis  recognized  as  creating  a  necessity  that  justifies  the  discharge 
of  tho  jury.     Id. 

3.  "When  Jbopabdy  does  not  Attach. — Whenever  a  trial  has  commenced, 

whether  for  misdemeanor  or  felony,  and  the  judge  discovers  any  imper- 
fection which  will  render  a  verdict  void  or  voidable  by  him,  he  may  stop 
the  trial  and  what  has  been  done  will  be  no  impediment  in  the  way  of 
any  future  proceedings.     Id. 

4.  Idem. —  Whenever  anything  appears  showing  plainly  the  fact  that   a 

verdict  cannot  be  reached  within  the  time  assigned  by  law  for  the  hold- 
ing of  the  court,  he  may  adjudge  this  fact  to  exist,  and  on  making  the 
adjudication  matter  of  record,  stop  the  trial,  with  the  result  above  stated. 
Id. 

Plea  op  Fobmeb  Jeopabdt,     (See  Criminal  Law,  11.)  273. 

Legal  Jeopabdy  Eqihvalent  to  a  Vebdict  of  Acquittai/.     (See  Habeas 
Corpus,  11.)  429. 

JUDGMENT. 

1.  Judgment,  Entbt  op. — ^Where  a  defendant  is  severally  liable,  a  separate 

judgment  against  him  may  be  entered  upon  his  default,  leaving  the  ac- 
tion to  proceed  against  his  co-defendants.     Evans  v.  Cook,  69. 

2.  Judgment  by  Default — Excusable  Neglect. — Cook  signed  the  under- 

taking upon  which  he  sued,  upon  the  representation  of  Hanle}'  that  the 
sole  consideration  of  the  note  declared  upon  in  the  attachment  suit  was 
a  gambling  debt,  that  he  (H.)  could  and  would  defend  the  action  on  that 
ground;  that  H.,  instead  of  defending  the  action,  and  by  collusion  with 
the  plaintiff  for  the  purpose  of  cheating  and  defrauding  C,  suffered  a 
judgment  to  be  taken  against  him;  that  H.  frequently  represented  to 
C.  that  the  matter  was  settled  and  that  he  need  not  trouble  himself  about 
it,  etc. ;  that  he  was  actually  induced  by  these  representations,  made 
by  procurement  of  the  plaintiff,  to  neglect  to  file  his  answer  in  time. 
Held,  that  this  was  excusable  neglect.     Id. 

5.  Fobeign  Judgment — Jubisdiction  Need  not  be  Alleged. — In  bring- 

ing suit  upon  a  judgment  recovered  in  a  sister  State  it  is  not  necessary 
to  allege  in  the  complaint  that  the  court  in  which  the  judgment  was 
rendered,  had  jurisdiction  either  of  the  subject-matter  of  the  action,  or 
of  the  defendant.  Want  of  jurisdiction  is  matter  of  defense.  FJielps 
V.  Duffy,  80. 

4.  Idem — Pbactice  Act. — If  section  59  of  the  practice  act  applies  to  foreign 

judgments,  then  the  complaint  is  sufficient  in  this  case,  for  the  reason 
that  it  conforms  to  the  provision  of  this  section.    Id. 

5.  FoBM  OP  Judgment. — The  sufficiency  of  the  writing  claimed  to  be  a  judg- 

ment, should  always  be  tested  by  its  substance  rather  than  its  form. 
Humboldt  M.  db  M.  Co.  v.  Terry  et  cU.,  237. 

-6.  Idem — Judgment  of  Confession. — Where  a  statement  and  affidavit   of 
confession  authorizing  the  entry  of  judgment  was  filed  with  the  clerk 
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and  the  clerk  copied  the^  statement  and  affidavit  in  the  judgment  book, 
and  added:  *' Jadgment  entered  April  14,  a.  d.  1874:  Attest,  J.  H.  Job, 
derk;"  and  indorsed  the  same  on  the  back  of  the  statement:  Held,  that 
this  constitutes  a  valid  judgment.  {Beatty,  J.,  dissenting.)    Id. 

7.  Idem — The  statement  and  indorsement  as  entered  in  the  judgment  book 

was  evidently  intended  as  a  determination  of  the  rights  of  the  parties 
to  the  confession,  and  it  clearly  shows  in  intelligible  langnage  the  relief 
granted.     Id. 

8.  Idem — Clerk's  Duties,  Ministebial. — In  proceedings  under  the  statute 

authorizing  a  judgment  by  confession  there  is  no  suit,  no  recovery,  or 
adjudication.  The  statute  expressly  authorizes  the  clerk  to  enter  the 
judgment.  The  clerk  is  not  invested  with  any  judicinl  functions.  It  is 
his  duty  to  enter  a  judgment,  and  he  can  only  enter  such  a  judgment  as 
the  parties  themselves  have  expressly  authorized  by  their  statement.  Id. 
0-.  Idem  —  Authority  to  Enter  Judgment. — The  authoriiy  to  enter  the 
judgment  is  derived  from  the  statute  and  the  statement.  The  words 
"judgment  entered*'  must  be  considered  in  connection  with  the  state- 
ment. The  statement  with  the  indorsement  and  entry  of  the  clerk,  with 
sufficient  certainty,  exhibits  the  parties,  the  subject-matter,  and  the  re- 
sult, and  substantially  complies  with  the  provisions  of  the  statute,  1 
Comp.  L.  1422.  {Beaityy  J".,  dissenting.)    Id. 

10.  Idem — Effect  of  Entry  of  Judgment.— The  entry  of  the  judgment,  as 
made  by  the  clerk,  is  a  final  determination  of  the  rights  of  the  parties, 
and  would  be  a  bar  to  any  suit  that  might  be  brought  upon  the  promis- 
sory note  or  indebtedness  mentioned  in  the  statement  of  confession.  Id. 

11.  When  Judgment  wili,  be  Affirmed. — When  there  is  no  motion  for  a 
new  trial,  or  bill  of  exceptions,  and  where  no  error  is  su^ested  by 
counsel  for  appellant,  the  judgment  will  be  affirmed.  SUite  y.  Ah 
Hung,  428. 

JURISDICTION. 

Jurisdiction — Question  of,  baised  by  the  Coubt. — As  every  court  is  bound 
to  know  the  limits  of  its  own  jurisdiction,  it  is  the  duty  of  the  court  to 
decide,  in  limine^  the  question  of  jurisdiction,  although  the  parties  be- 
fore the  court  are  willing  to  concede  jurisdiction  for  the  purpose  of 
obtaining  an  opinion  upon  the  matters  in  controversy.  Welch  v  Phil' 
lips,  187. 

Inquiry  upon  Cebtiobabi.     (See  Certiorari,  1.)  213. 

Jurisdiction  in  Cases  of  Contempt  of  Court.     (See  Contempt,  6.)  214. 

Jurisdiction  need  not  be  Alleged  in  Bringing  Suit  upon  Foreign  Judg- 
ments.    (See  Judgment,  3.)  80. 

JURY. 

1.  Common  Law  Jury — Poweb  of  the  Legislatube. — It  is  competent  for 

the  legislature  to  point  out  the  mode  of  impanelins;  jurie8,.and  the  forms 
of  the  common  law  in  procuring  a  jury  can  be  changed  and  made  sub- 
ject to  statutory  regulations.    State  v.  McClear,  39. 

2.  Jury  Law  of  1875. — Held,  unconstitutional.    Id, 
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3.  Ir>EM — Meaning  op  Wokps   "Tbiaij  by  Juby. — The  terms  **jury"  and 

"trial  by  jury,"  as  used  in  the  constitution,  mean  twelve  competent 
men,  disinterested  and  impartial,  not  of  liin,  nor  personal  dependents 
of  either  of  the  parties,  having  their  homes  within  the  jurisdictional 
limits  of  the  court,  drawn  and  selected  by  officers  free  from  all  bias  in 
favor  of  or  against  either  party,  duly  impaneled  and  sworn  to  render  a 
true  verdict  according  to  the  law  and  the  evidence.     Id. 

4.  Idem — Eight  to  CHAiiLENGK  a  Jubob  fob  AcTUAii  Bias— It  is  not  within 

the  power  of  the  legislature  to  deprive  a  citizen  accused  of  crime  of  the 
right  to  challenge  a  juror  for  actual  bias.    Id, 

5.  Idem — Right  to  CHAiiL.ENGE  a  Jubob  fob  Implied  Bias. — The  right  to 

challenge  for  implied  bias  may,  to  some  extent,  be  regulated  by  the  legis- 
lature, care  being  always  taken  to  preserve  inviolate  the  right  of  trial 
by  a  jury  of  twelve  impartial  men.     Id. 

6.  Idem — Pebemptoby  Challenges. — There  is  a  broad  distinction  between 

challenges  for  bias  and  peremptory  challenges.  The  former  challenges 
exist  as  a  matter  of  right.  The  latter  is  by  favor  of  the  legislature  only. 
The  number*  of  peremptory  challenges  has  always  been  regulated  by 
statute.    Id. 

7.  Idkm — Object  op  Challenges. — The  great  purpose  of  the  right  to  chal- 

lenge a  juror  for  actual  or  implied  bias  is  to  secure  to  the  defendant  and 
the  state  a  fair  and  impartial  jary.    Id. 

8.  Idem — Competency  op  a  Jubob.— The  question  as  to  what  expression  of 

opinion  or  belief  as  to  the  guilt  or  innocence  of  the  defendant  will  dis- 
qualify a  juror  discussed :  Ildd^  that  the  sum  and  substance  of  this  whole 
question  is,  that  a  juror  must  come  to  the  trial  with  a  mind  uncommit- 
ted, and  be  prepared  to  weigh  the  evidence  iii  impartial  scales,  and  a 
true  verdict  render  according  to  law  and  evidence.     Id. 

9.  Challenge  to  Jubobs. — A  challenge  to  the  panel  of  jurors,   upon  tho 

ground  that  one  juror  expressed  actual  bias  against  the  prisoner,  and 
other  jurors  expressed  themselves  in  such  a  manner  as  to  imply  bias 
upon  their  part,  and  that  the  law  permittting  said  jurors  to  be  of  the 
panel  is  unconstitutional,  cannot  be  considered  as  an  objection  to  the 
panel  of  jurors.     State  v.  Raymond,  99. 

10.  Challenge  fob  Implied  Bias  must  State  the  Gbound  of  Challenge. — 

When  the  defendant  challenges  a  juror  for  implied  bias,  he  must  specify 
the  particular  grounds  upon  which  he  bases  his  challenge.    Id. 

11.  Qualified  Opinion  ob  Belief. — A  juror  who  has  formed  and  expressed 
an  opinion  that  was  not  unqualified,  is  not  a  disquaUfied  juror,  espe- 
cially when  he  declares  that  he  did  not  entertain  any  deliberate  or  fixed 
opinion  or  belief  as  to  the  guilt  or  innocence  of  the  defendant.    Id. 

12.  Challenge  fob  Cause  Ebboneously  Refused — Whkn  not  Prejudicial 
Eeeob.— If  a  juror  i.j  challenged  for  cause,  that  challenge  is  overruled, 
and  he  is  then  challenged  j)eremptorily,  there  does  not  necessaiily  arise 
any  inference  that  the  challenging  party  is  thereby  injured.  An  injury 
could  only  arise  in  case  the  chalUnging  party  was  compelled  to  exhaust 
all  his  peremptory  challenges,  and  afterwards  have  an  objectionable 
juror  placed  on  the  panel  for  the  want  of  another  challenge.    Id, 
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13.  JuBY  OF  Eleven  Men. — A  defendant  indicted  for  a  misdemeanor  may 

be  tried  by  a  jury  of  eleven  men,  if  he  consents  to  such  a  jury,  and  his 
consent  is  not  a  waiver  of  a  jury  trial.    State  v.  Borowskyt  119. 

14.  Jury  Law  of  1875. — Held,  unconstitutional.    State  v.  Johnson,  148. 

15.  Challenge  to  Juror — Main  Question  Involved  in  the  Case. — Where 
a  juror  stated  that  he  had  formed  and  expressed  an  unqualified  opinion 
as  to  the  course  and  direction  of  one  of  the  mining  lodes  in  controversy 
in  the  suit,  and  it  was  claimed  that  the  direction  of  the  lode  was  one  of 
the  main  questions  at  Issue :  Held,  that  as  it  was  impossible  for  the  court 
to  determine  frofn  the  pleadings  or  facts  before  it,  whether  this  was  one 
of  the  main  questions  involved,  it  was  the  duty  of  the  appellant  to  have 
at  least  offered  to  prove,  by  some  competent  evidence,  that  it  was  one  of 
the  main  questions  involved  in  the  case.     WeiUv.  Lucerne  M,  Co,,  200. 

IC.  Idem. — Held,  that  upon  the  facts  of  this  case,  it  is  not  shown  that  the 
juror  challenged  had  either  formed  or  expressed  any  unqualified  opinion 
prejudicial  to  appellant.     Id, 

17,  Allowance  of  Challenge  to  Jurors,  not  Subject  to  Beview. — "Where 
the  prosecution  challenges  a  juror  for  implied  bias  in  entertaining  such 
conscientious  opinions  as  would  preclude  his  finding  defendant  guilty 
of  murder  in  the  first  degree,  and  the  court  allows  the  challenge :  Held, 
^hat  under  the  provisions  of  section  421  of  the  criminal  practice  act,  (1 
Comp.  L.'  2046)  the  allowing  of  challenges  by  the  court  for  implied  bias 
is  not  subject  to  review.    State  v.  Larkin,  314. 

18*  Court  Authorized  to  Discharge  Juror. — The  court  may,  without  a 
challenge  from  either  party,  upon  good  cause  shown,  discharge  a  juror 
at  any  time  before  he  is  sworn.    Id, 

19.  Idem. — ^The  sworn  statement  of  a  juror  is  prima  facie  sufficient  to  author* 
ize  the  court  to  act.    Id, 

dO.  Idem. — Before  the  defendant  can  ask  for  a  reversal  upon  this  ground,  he 
must  show  that  he  has  in  some  manner  been  prejudiced  by  the  action  of 
the  court.     Jd. 

21.  Idem — Impartial  Jury. — So  long  as  an  impartial  jury  is  obtained  neither 
party  has  the  right  to  complain  of  the  action  of  the  court  in  discharg- 
ing a  juror  not  challenged  by  either  party.     Id. 

22.  Power  of  Court  to  Discharge  a  Jury  before  Vebdict. — ^The  power  of 
the  court  to  discharge  a  jury  without  the  consent  of  the  defendant,  is 
not  an  absolute  power,  but  must  be  exercised  in  accordance  with  estab- 
lished legal  rules  and  a  sound  legal  discretion  in  the  application  of  such 
rules  to  the  facts  and  circumstances  of  each  particular  case.  Ex  parte 
Maxwell,  429. 

23.  Idem — Adjudication  of  Becobd. — The  facts  and  circumstances  which 
induce  the  discharge  of  the  jury,  and  an  adjudication  thereon,  ought  to 
be  stated  and  appear  in  the  record.     Id, 

24^.  Idkm. — Where  the  only  ground  appearing  was,  that  the  foreman  of  the 
jury  stated  **  they  were  unable  to  agree  upon  a  verdict:"  Held,  that  this 
was  not  sufficient  ground  to  authorize  the  court  to  discharge  the  jury. 
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The  fact  that  the  jury  could  not  agree  is  an  essential  fact,  the  existence 
of  which  ought  to  be  determined  by  the  court  and  established  by  the 
record..    Id, 

GHALiiENGK  TO  Gband  Jubobs.     (See  Grand  Jurors,  1-2.)  314. 
JiTBY  Failino  to  Aobee.     (See  Jeopardy.)  428. 

LANDS. 

1.  Sixteenth  and  Thibtt-sixth  Sections,  Enabling  Act  of  Conobess,  Gon- 

STBCTED. — The  seventh  section  of  the  enabling  act  of  Congress  must  be 
construed  as  a  grant  to  the  State  in  prcesenti,  in  the  nature  of  a  float, 
taking  effect  upon  specific  tracts  of  land  as  soon  as  the  same  are  sur- 
veyed by  the  United  States,  and  not  before.     Layton  v.  FarreU^  451. 

2.  Idem — Pbk-emptionebs. — If  bona  fide  settlements  were  made  upon  the 

sixteenth  and  thirty-sixth  sections  by  pre-emptioners  prior  to  the  survey 
of  the  lands,  then  the  title  would  not  pass  to  the  State,  because  they 
were  otherwise  disposed  of,  but  other  lands  equivalent  thereto  were 
granted  to  the  State  in  lieu  thereof.    Id, 

Pabtition  of  Lands  how  Made.     (See  Partition,  1-5.)  389. 
Actual  Possession  of  Land.     (See  Possession,  1-5.)  171. 
Natctbal  Boundabies  of  Land.     (See  Possession,  4r-6.)  171. 

LEASE. 

Lease — When  it  need  not  be  in  Wbitino. — A  lease  for  a  year  need  not  be 
in  writing,  and  the  power  to  execute  it  need  not  be  in  writing.  (1  G.  L. 
283.)     G\l8on  v.  Boston,  413. 

Lessee  undeb  a  Demise  made  Subsequent  to  a  Mobtgaqe.  (See  Bedemp- 
tioner,  1.)  413. 

LEGISLATURE. 

1.  Beason  and  Policy  of  the  Law. — The  reason,  expediency  and  policy  of 

the  law  is  determined  by  its  passage  in  the  legislature  and  approval  by 
the  governor.  These  questions  furnish  no  ground  for  declaring  the  law 
invalid.     State  v.  McCleary  39. 

2.  "Wisdom,  Policy,  and  Expedikncy  of  the  Law, — The  legislative  and  ex- 

ecutive departments  of  the  State  government  are  the  sole  judges  of  the 
wisdom,  policy,  justice  or  expediency  of  a  law.  Dayton  O.  A  S.  M.  Co,, 
394. 

3.  Idem — Poweb  of  Couets.— It  is  only  in  cases  where  the  federal  or  state 

constitution  limits  the  legislative  power,  and  controls  the  will  of  the 
legislature  by  a  paramount  law,  that  courts  are  authorized  to  interfere 
and  declare  any  legislative  enactment  void.     Id, 

Gontested  Elections,  Gosts  how  Paid.     (See  Elections,  4.)  382. 

Decision  of  Leoislatube  in  Gonstbuing  Laws  not  Final.  (See  Eminent 
Domain,  2,)  394. 

Gommon  Law  Juby — Poweb  of  the  Leoislatube  to  Ghange  Fobms.  (Sco 
Jury,  1.)  39. 


488  Index. 


LIENS. 
See  Mechanics'  Lien. 

LINCOLN  COUNTY. 

Act  Funding  Indebtedness  of  Lincoln  Coctnty  Constbued.  (See  Statntes, 
3-7.)  109. 

MALICE. 
Definition  OP.     (See  Charge,  1-3.)  98. 

MANDAMUS. 

1.  Beneficial  Interest  of  Relator. — When  the  question  is  one  of  public 

rights,  and  the  object  of  the  writ  of  mandamus  is  to  procure  the  enforce- 
ment of  a  public  duty,  the  relator  is  not  required  to  show  that  he  has 
any  legal  or  special  interest  in  the  result;  he  is  interested,  as  a  citizen, 
in  having  the  laws  executed  and  the  right  enforced.  State  ex  rel.  Piper 
V.  Gracey  et  al.  223. 

2.  Idem. — A  private  citizen  and  a  taxpayer  has  such  a  direct  and  special  in- 

terest in  the  collection  of  county  taxes  as  entitles  him  to  move  for  and 
prosecute  the  writ  of  mandamus  to  enforce  that  duty  upon  the  part  of 
public  officers.    Id, 

8.  Mandamus  a  Civil  Remedy.— The  proceeding  by  mandamus  is  a  civil 
remedy,  having  all  the  qualities  and  attributes  of  a  civil  action,  and  is 
applied  solely  for  the  protection  of  civil  rights.     Id. 

4.  Idem — ^Pleadings. — The  alternative  writ  and  the  return  thereto  are  usu- 

ally regarded  as  constituting  the  pleadings  in  proceedings  by  mandamus, 
the  writ  standing  in  the  place  of  the  complaint,  and  the  return  taking 
the  place  of  the  plea  or  answer  in  an  ordinary  action  at  law.     Id. 

5.  Idem. — The  rule  as  declared  in  Curtis  v.  McOvMough  (3  Nev.  202),  that 

*'iti3  the  affidavit  and  not  the  writ,  which  under  our  practice  is  an- 
swered," referred  to  in  connection  with  the  rule  above  stated.     Id. 

6.  Idem — ^What  Facts  must  be  Shown. — To  justify  the  issviauce  of  the  writ 

of  mandamus,  to  enforce  the  performance  of  an  act  by  a  public  officer 
the  act  must  be  one,  the  performance  of  which  the  law  specially  enjoins 
as  a  duty  resulting  from  his  office,  and  an  actual  omission  upon  the  part 
of  the  officer  to  perform.    Id, 

7.  Idem. — The  relator  must  show,  not  only  that  the  officer  has  failed  to  per- 

form the  required  duty,  but  that  the  performance  thereof  is  actually 
due  from  him  at  the  time  of  the  application.     Id. 

8.  Idem. — ^The  court  cannot  anticipate  that  a  public  officer  will  not  perform 

his  duties  within  the  time  prescribed  by  the  statute,  and  an  actual  de- 
fault or  omission  of  duty  is  just  as  essential  a  pre-requisite  to  the  issu- 
ance of  the  writ  as  is  the  want  of  an  adequate  remedy  in  the  ordinary 
course  of  law.    Id, 
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MANSLAUGHTEB. 

MANSLAuaHTEB.  —  The  instruction  in  the  court's  charge  that:  "If  the  jury 
believe  that  the  defendant  did,  upon  a  sudden  heat  of  passion  caused 
by  a  provocation  apparently  sufficient  to  make  the  passion  irresistible, 
assault  the  man  Mooney,  and  while  so  engaged  did  kill  the  man  Twiggs, 
you  will  find  the  defendant  guilty  of  manslaughter:"  Held,  correct. 
Siaie  y.  Bay^nond,  98. 

MECHANICS'  LIEN. 

1.  Mechakios'  Lien — Descbiption  op  Fbemises. — Where  the  complaint  de- 

scribed the  property  as  a  large  building  on  certain  lots  in  a  certain  block 
belonging  to  the  defendant,  together  with  a  convenient  space  of  land 
around  the  same:  IltUlt  that  the  description  was  sufficiently  specific. 
Dickson  v.  Corbett,  277. 

2.  Fobeclosubb  of  Mechanics'  Lien. — Section  345  of  Pbactice  Act  Con- 

8TBUED. — In  construing  section  345  (1  Comp.  L.,  140G) :  Held,  that  there 
is  nothing  in  the  section  that  requires  an  undertaking,  in  an  action  to 
foreclose  a  mechanics'  lien,  to  secure  the  money  part  of  the  judgment 
in  order  to  stay  the  order  directing  the  sale  of  the  property.  Arrington 
V.  WUtmberg,  285.  I 

3.  Idem. — ^The  only  provision  for  a  covenant  in  the  undertaking  to  pay  any 

deficiency  arising  upon  the  sale  applies  solely  to  cases  in  which  the  judg- 
ment is  for  the  sale  of  mortgaged  premises.     Id. 

4.  Mechanics*  Liens — Eepeal  of  old  Law  and  Passage  of  New  Act. — 

Where  a  law  relating  to  mechanics'  liens  is  repealed  by  a  new  law  con- 
taining all  the  essential  parts  of  the  law  repealed:  Held,  that  the  repeal 
of  the  old  law  does  not  destroy  existing  rights  thereunder.  {Skyrme  v. 
Occidental  M.  &  M.  Co.,  8  Nev.  220,  affirmed.)     Capron  v.  Strout,  304.  ' 

5.  Idem— FoBEMAN  of  Mine  Entitled  to  Likn. — Where  a  foreman  of  a  mine 

is  employed  to  **  boss  "  the  men  at  work  in  a  mine,  keep  their  time  and 
give  them  orders  for  their  pay:  Held,  that  his  employment  is  of  that 
kind  that  is  protected  by  the  lien  law.    Id, 

6.  Appbopbiation  of  Payments. — Where  the  foreman  of  the  mine  also 

boarded  men  for  the  mine-owner,  and  at  different  times  received  money 
not  exceeding  amount  due  for  board,  no  application  being  made  by 
either  party  at  the  time  of  payment:  Held,  that  the  foreman  at  the  time 
of  filing  his  lien  for  work  had  the  right  to  appropriate  the  money  to  the 
board  account.    Id. 

7.  Idkm — Mobtgageb  no  Bight  to  Object. — Held,  that  the  mine-owner  and 

the  foreman  hud  the  right  to  make  the  appropriation  without  consulting 
Capron  who  held  a  mortgage  on  the  mine,  and  that  the  mortgagee  could 
not  object  to  the  manner  of  appropriation.  Id. 
S.  Mechanics'  Likn,  when  must  be  Filed — Different  Contbacts. — When 
the  work  is  continuous,  although  done  under  different  contracts,  the 
lieu  is  preserved  by  giving  notice  within  sixty  days  after  the  work  is 
completed.  {Skyrme  v.  Occidental  M.  A  M.  Co.,  8  Nev.  220,  affirmed.) 
Id. 

Bights  of  Mobtgagee — Notice  of  Lien  Holdeb.     (See  Contract,  2.)  304, 
FoBECLosuBE  OF  MECHANICS*  LiENS.     (See  Pleadings,  3.)  268. 
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MINING  CLAIMS. 

KoTiOB  OP  Mining  Location  Constbukd. — ^Where  a  notice  reads  that  the 
locators  have  taken  atid  claim  **  for  mining  purposes  1200  feet  of  ground 
on  the  face  of  this  hill,  *  *  *  runniDg  north  1200  feet  from  stake, 
with  all  its  dips,  angles  and  spurs,  from  thence  to  the  centre  of  the  hill:*' 
Held,  that  the  words  *'with  a'.l  its  dips,  angles  and  spars"  refer  to  a 
lode,  not  to  surface  or  hill  claims.     Weill  v.  Lucerne  M.  Co.,  200. 

Second  Location  oy  Mining  Gbound  when  not  an  Abandonment  of  the 
FiBST.     (See  Abandonment,  1.)  201. 

Deed  of  Mining  Gbound,  Designation  of  the  Name  of  the  Claim.  (See 
Deed,  1,  2.)  201. 

FoBEMAN  OF  A  MiNE  IS  ENTITLED  TO  A  MECHANICS*  LiEN.  (See  Mechanics' 
Lien,  5.)  304. 

Mining  and  Milling  Act,  Appboyed  Mabch  1,  1875,  is  CoNSTrrnrioNAii. 
(See  Statute,  9.)  394. 

Fbockeds  of  Mines — Mandamus  to  Compel  Collection  of  Taxes.  (See 
Taxes,  5,  6.)   223. 

MINUTES  OF  THE  TBIAL. 

Bepobtbbs'  Notes—Minutes  of  the  Tbial. — The  legislature  in  using  the 
words  ** minutes  of  the  trial,"  iu  section  450  of  the  Criminal  Practice 
Act  (1  Comp.  L.  2075),  meant  only<(he  minutes  as  kept  by  the  clerk, 
and  recorded  in  the  minute  book  contaiuing  the  proceedings  of  the  trial, 
that  are  daily  read  by  the  clerk  and  approved  by  the  court.  State  v. 
Larkin,  314. 

MISDEMEANOR. 
(SeeOmce  and  Officer.)  119. 

MORTGAGE. 
Mechanics'  Liens,  Rights  of  Mobtoagee.     (See  Contract,  2.)  304. 

MOBTGAOEE  NO  RiGHT  TO   ObJECT    TO    APPBOPBIATION     OF    PAYMENTS    MaDM 

BY  MiNE-owNEB  TO  HoLDEB  OF  MECHANICS*  LiEN.    (See  Mechanics'  Lien, 
7.)  304. 

PowEB  TO  Sell  without  Fobeclosube.     (See  Sale,  1.)  194. 

MOTION. 
Motion  in  Abbest  of  Judgment.     (See  Criminal  Law,  2,  3.)  416. 

MUNICIPAL  CORPORATION. 

L  Municipal  Corpobation. — A  municipal  corporation,  in  this  state,  is  but 
the  creature  of  the  legislature,  and  derives  its  powers,  rights  aud  fran- 
chises from  legislative  enactment  or  statutory  implication.  Staie  ex  nL 
Bosensiock  v.  Sicift,  129. 


Index.  491 

2.  Officebs  of  Municipal  Cobpobation. — TheofficerB  of  a  municipal  corpo- 

ration are  created  by  the  legislature,  and  are  chosen  or  appointed  in  the 
mode  prescribed  by  the  law  of  its  creation.     Id, 

3.  Idem — City  Begordeb. — The  provision  of  the  act  creating  the  office  of 

city  recorder  has  no  reference  to  the  jurisdiction  of  justices  of  the  peace. 
The  offices  are  distinct,  though  under  the  act  of  incorporation  both 
offices  may  be  held  by  the  same  person.     Id. 

4.  Municipal  Corpokation  creatkd  by  Special  Law. — Section  one  of  article 

eig^t  of  the  constitution  clearly  recognizes  the  authority  of  the  legisla- 
ture to  create  municipal  corporations  by  special  enactment.  This  inter- 
pretation is  not  inconsistent  with  the  provisions  of  section  eight  uf  the 
same  article.  City  of  Virginia  v.  The  Chollar-Fotosi  G.  &  8.  M.  Co.  (2 
Nev.  86),  affirmed.     Id. 

5.  Powers  of  a  Municipal  Cobpobation. — A  municipal  corporation  pos- 

sesses and  can  exercise  such  powers  only  as  are  expressly  conferred  by 
the  law  of  its  creation,  or  such  as  are  necessary  to  the  exercise  of  its 
corporate  powers,  the  performance  of  its  corporate  duties  and  the  accom- 
.  plishmeut  of  the  purposes  for  which  it  was  created.     Id. 

MURDER. 
See  Homicide. 

NEW  TRIAL. 

Effect  of  Obdeb  Pbematurely  Made. — The  effect  of  the  reversal  of  an 
order  granting  a  motion  for  new  trial,  when  the  reversal  results  from 
the  fact  that  the  decision  was  prematurely  made,  is  to  leave  the  motion 
still  pending  in  the  court  below  to  be  regularly  and  properly  disposed 
of.     Thomas  v.  Sullivan^  280. 

Objections  to  Books  of  Account — When  New  Trial  should  be  Gbanted. 

(See  Books  of  Account.  1.)  249. 
Conflict  op  Evidkncb.     (See  Evidence,  1,  2.)  96. 
Pbesumptions  in  Favor  of  the  Rulings  of  the  Court.     (See  Evidence,  8.) 

343. 
Extending  Time  to  File  Statement.     (See  Statement,  1.)  76. 
Statement  on  Motion  for  New  Trial  cannot  be  Cebtipied  afteb  Appeal 

IS  Taken.     (See  Statement,  2.)  280. 
When  Objections  to  Statement  must  be  Made  in  the  Couet  Below.     (See 

Statement,  3.)  377. 

NOTICE. 

Actual  Notice — Purchaseb  in  Good  Faith. — Actual  notice  dispenses  with 
constructive  notice.  A  purchaser  with  actual  notice  is  not  a  purchaser 
in  good  faith  of  the  estate  previously  conveyed,     Gilson  v.  Boston,  413. 

OBJECTIONS. 

Objections,  when  Waived. — All  objections  to  the  competency  of  the  book 
as  testimony',  except  the  one  stated,  were  waived,  and  there  was  a  vir- 
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tual  admission  that  any  appearances  in  the  book  itself,  affecting  its  com- 
petency, were  susceptible  of  explanation.  JoneSj  Adm.  of  Estate  of 
Jessup  V.  Oammans,  249, 

Objkctions  to  Books  of  Account.     (See  Books  of  Account,  1.)  249. 

Objectionb  to  Statement  on  Motion  fob  Nkw  Tbial  when  must  bk  madb 
IN  the  coubt  beix)w.     (See  Statement,  3.)  377. 

OFFICE  AND  OFFICERS. 

1.  Mi8T>EMEANOB  TfT  Office — PuBLio  Administbatob. — ^Every  -willful  viola- 

tion of  his  duty  by  a  public  administrator  is  a  misdemeanor,  punishable 
by  a  fine  of  not  exceeding  $2000  and  removal  from  office.  State  v.  Bo- 
rov3s1cy,  119. 

2.  Idem — Expibation  of  Tebm  of  Office. — It  is  a  ''misdemeanor  in  office  " 

for  a  public  administrator  to  embezzle  money  received  ex  officio  after  his 
term  of  office  has  expired.     Id. 

3.  Idem — Duty  of  Public  Officebs. — It  is  the  official  duty  of  every  public 

officer  at  or  after  the  expiration  of  his  term  of  office,  to  pay  over  to  his 
successor,  or  other  proper  recipient,  all  funds  received  and  held  by  him 
in  his  official  capacity,  and  a  refusal  to  do  so,  on  proper  demand,  is  a 
violation  of  his  official  duty.     Id, 

CnoNTY  Officers  ex  officio  City  Officebs.     (See  Constitationr4.)  128. 

Officebs  of  a  Municipal  Cobpobation,  how  Appointed.     (See  Municipal 
Corporation,  2,  3.)  129. 

When  an  Officeb  may  Assail  a  Tbansaction  fob  FbauDv    (See  Pleadings, 
fJ.)  268. 

PARTITION. 

1.  Pabtition  of  liAnns  how  Made. — The  district  court  can  order  a  partition 

to  be  made,  but  it  cannot  itself  make  the  partition  except  in  the  indirect 
mode  of  confirming  the  report  of  the  referees  appointed  for  the  purpose 
of  carrying  out  the  order  of  partition.     Dondei'O  v.  Van  SickU,  389. 

2.  Idem  — When  the  court  decides  in  favor  of  a  partition  being  made,  it 

should  appoint  referees  and  direct  them  to  divide  and  mark  out  the  land, 
including  the  improvements  into  parcels  of  equal  value,  instead  of  mak- 
ing the  division  into  parcels  of  equal  area.    Id, 

3.  Idem— Sevebance  of  Impbovkments. — A  severance  and  removal  of  im- 

provements, which  are  a  part  of  the  realty,  from  one  parcel  of  the  land 
to  another  in  order  to  equalize  their  values,  is  not  authorized  by  the 
statute,  and  would  generally  be  injurious  to  the  interests  of  the  co- 
tenants.    Id. 

4.  Idem. — If  the  land  cannot  be  divided  into  parcels  of  convenient  shape 

and  situation  without  throwing  the  valuable  improvements  into  one 
tract,  then,  unless  the  value  of  the  land  in  the  other  tract  is  greater  than 
the  one  on  which  the  improvements  are  situated,  it  should  be  increased 
in  area  until  it  is  equal,  quantity  and  quality  considered,  to  the  remain- 
ing tract,  with  the  improvements  included.    Id,  * 
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5.  Idem — Pebsonal  Pbopebtt. — A  decree  ordering  a  partition  of  certain  per- 
sonal property,  not  mentioned  in  the  pleadings  is  clearly  erroi^eons.    Id. 

O 

PAYMENTS. 

Appbopbiations  op  Payments^  how  Made.     (See  Mechanics^  Lien,  .6.)  304. 

PLEADINGS. 

1.  Pleadings.  Alleging  Fbaud. — "Where  personal  property  is  found  in  the 

possession  of  the  execution  debtor,  and,  after  levy,  is  claimed  by  a 
stranger,  the  officer  is  not  bound  to  surmise  that  there  may  have  been  a 
sale,  and  so  attack  it  for  fraud  in  his  answer.     Chamberlain  v.  Stern,  268. 

2.  Idem. — The  officer  is  not  bound  to  assail  the  transaction  till  it  is  brought 

to  his  knowledge,  and  if  it  makes  its  first  appearance  at  the  trial,  he  may 
meet  it  there  with  proof  of  the  fraud.     Id. 

3.  FoBKCLOsuBE   OP  MECHANICS*   LiEN — PLEADINGS. — Where  the  complaint 

states  a  case  for  relief,  alleging  that  the  work  was  done  and  the  materials 
furnished  at  the  special  instance  and  request  of  one  J.  J.  Bennett,  the 
agent  of  the  defendant,  and  where  none  of  the  allegations  in  the  com- 
plaint were  denied :  Held,  that  a  plea  that  *' plaintiffs  ought  not  to  be 
allowed  to  maintain  this  action,  for  that  on  the  —  day  of  May,  1875, 
they  obtained  a  judgment  for  the  same  debt  against  J.  J.  Bennett,"  con- 
stitutes no  defense  to  the  action.     Dickson  v .  Corbe%  277. 

4.  Idem. — The  fact  that  plaintiffs  recovered  a  judgment  against  Bennett  only 

proves  that  Bennett  made  himself  also  personally  liable  on  the  contract 
which  he  entered  into  on  behalf  of  his  principal.     Id, 

5.  Agency,  When  must  be  Denied. — The  argument  of  appellant  is,   that 

Bennett  was  not  his  agent,  but  his  tenant,  and  had  no  authority  to  bind 
him  or  his  estate:  Held,  that  if  this  was  true,  appellant  should  have  al- 
leged the  facts  in  his  answer.  '  Id, 

Dkpense  to  a  Pbomissoet  Note.s  (See  Bills  and  Notes,  1.)  69. 

Foreign  Judgments,  Jurisdiction  need  not  be  Alleged.  (See  Judgment, 
3,  4.)  80. 

Pleadings  in  Mandamus.     (See  Mandamus,  4.)  223. 

POSSESSION. 

1.  Actual  Possession  op  Land. — A  perfect  inclosnre  of  timber  land  is  not 
necessary.  If  there  be  an  occupation  within  boundaries  so  clearly 
marked  and  defined  as  to  notify  strangers  that  the  land  is  taken  up  or 
located,  it  is  all  the  possession  that  is  required.  Eureka  M,  <&  S.  Co.  v. 
Way,  171. 

2..  Idem. — The  acts  necessary  to  co:}stitute  possession,  must  in  a  great  meas- 
ure depend  upon  the  character  of  the  land,  the  locality,  and  the  object 
for  which  it  is  taken  up.    Id^ 

3.  Idem. — Where  the  plaintiff  relies  solely  upon  possession  there  must  be 
an  actual  and  continuous  occupation  of  the  land,  within  such  bounda- 
ries, a  subjection  of  the  land  to  the  will  and  control  of  the  claimant,    id. 
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4.  Idem — NATURAii  Boundabies. — Blnffs  of  rock,  and  summits  of  a  mount- 
ain, may  be  so  steep  and  rugged  as  to  oonstitute  a  natural  boundary  of 
land.  The  question  as  to  what  constitutes  natural  boundaries  discussed 
in  the  opinion.    Id. 

5  Idem. — The  facts  of  this  case  discussed,  and  the  acts  of  possession  by 
appellant  held  insufficient  to  maintain  the  action.  {Beatty,  J,,  disseiding.) 
Id, 

G.  Idem. — Natural  boundaries,  when  taken  in  cofinection  with  artifieial,  are 
sufficient  to  make  the  boundaries  of  timber  land; but  the  artificial  bound* 
aries  must  be  made  in  such  a  manner  as  to  clearly  mark  and  define  the 
lines,  and  must  connect  with  the  natural  boundaries  in  such  a  manner 
that  any  person  going  upon  the  land  could,  by  following  the  marked 
lines,  tell  the  precise  extent  of  the  land  located  and  claimed,  and  the 
claimant  must  be  an  actual  occupant  within  such  boundaries.    Id, 

Possession  op  Febsokal  Peopebty.     ^^See  Sale,  2,  3,  5.)  268-377. 

PRACTICE. 

Contested  Election  Cases.     (See  Election.)  382. 

Amendment  of  Becobd  apteb  Adjodbnment  of  Tebm.  (See  Amend- 
ments.) 76. 

When  Appeal  will  be  Dismissed.     (See  Appeal,  2.)  184. 

Seitlement  op  Bill  op  Exceptions  on  Motion  pob  New  Trial.  (See  Bill 
OP  Exceptions,  2.)  17. 

Pbactige,  in  Cases  op  Mandamus.     (See  Mandamus.)  223. 

Statement  on  Motion  pob  a  New  Tbial.     (See  Statement.)  76,  280,  377. 

PRACTICE  ACT. 

Section    59 .  Complaint  on  Foreign  Judgment,  85 . 

Section  149.  Entry  of  Several  Judgment,  72. 

Section  164.  Challenge  to  Jurors,  206. 

Section  341.  Undertaking  on  Appeal,  285. 

Section  345.  Stay  of  Execution,  286. 

Section  360 .  Confession  of  Judgment,  241 . 

Section  447.  Mandamus,  233. 

Section  448.  Mandamus,  227. 

Section  456.  Affidavit  in  Mandamus,  322. 

Section  591.  Judgment  against  Sureties,  184. 

(See  Statutes—**  Compiled  Laws  Cited.") 

PRESUMPTIONS. 

Pbbsumptions  in  Favob  op  the  Rulings  op  the  Ooubt,     (See  Evidence, 
8.)  343. 

PROBATE  ACT. 
Section  150  of  the  Pbobatk  Act  Conbtbued.    (See  Statute  10.)  442. 
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PUBLIC  ADMINISTRATOE. 
(See  Office  and  Officer,  119.) 

J^URCHASER. 
PuBCHASKB  IN  GooD  Faith.    (See  Notice,  L )  413. 

RAILROADS. 

1.  CoBPOBATioN  Liable  fob  the  Wanton  Acts  of  its  Agrntb. — A  railroad 

corporation  is  liable  for  the  willful,  wanton  and  malicions  acts  of  its 
agents,  while  acting  in  the  conrse  of  its  business  and  of  their  employ- 
ment, although  the  act  was  not  directly  or  impliedly  authorized  nor 
ratified  by  the  corporation.     Quigley  v.  Central  Fcunjic  R,  R.  Co.,  350. 

2.  Idem — Exemplaey  Damages. — The  question  of  exemplary  damages  dis- 

cussed in  the  opinion:  Held,  that  under  the  facts  of  this  case  the  jury 
w^ere  not  warranted  in  assessing  damages  as  a  punishment  of  defendant 
independent  of  the  question  of  full  compensation.  Id» 

3.  Ejection  fbom  Railboad  Cab,  when  Unlawfctl. — It  is  the  duty  of  the 

agents  of  a  railroad  company  to  ascertain  whether  a  passenger  has  pur- 
chased a  ticket  before  ejecting  him  from  the  cars;  their  negligence  in 
this  respect  cannot  be  pleaded  or  urged  as  a  defense,  nor  considered  in 
mitigation  of  damages.  Id. 

4.  Idem. — If  it  afterwards  turns  out  that  the  passenger  had  a  ticket,  then  no 

matter  how  much  the  agent  was  mistaken,  nor  how  honestly  he  may 
have  believed  that  the  passenger  had  not  paid  for  his  ticket,  or  how  little 
force  was  used  in  ejecting  the  passenger,  the  act  was  nevertheless  un- 
lawful and  wrong,  and  for  any  injury  which  the  passenger  received 
on  account  of  such  expulsion  he  is  entitled  to  full  compensation  in 
damages.  Id. 

5.  Idem — Aggravation  of  Damages. — If  the  agent  uses  more  force  than  is 

necessary  to  eject  a  passenger,  or  uses  vile  epithets  toward  him,  such 
conduct  should  always  be  considered  by  the  jury  in  aggravation  of  dam- 
ages. Id» 

6.  Idem — Measure  of  Damages. — Where  the  agent  in  ejecting  a  passenger 

uses  no  more  force  than  is  necessary  for  that  purpose :  Held,  that  the 
passenger  is  entitled  to  receive  such  damages  as  will  fully  compensate 
him  for  the  actual  injury  inflicted,  whether  it  be  to  his  body  or  his  mind, 
to  his  business  or  loss  of  time,  as  well  as  his  actual  expenses  necessarily 
;incurred  in  consequence  of  the  unlawful  or  wrougful  act.  Jd. 

7.  Idem — Excessive  Damages. — Where  plaintifif  purchased  a  ticket  at  Elko 

for  San  Francisco,  and  was  ejected  from  the  cars  within  half  a  mile  from 
the  town  of  Elko,  without  sustaining  any  bodily  injuries,  the  conductor 
using  no  more  force  than  was  necessary  to  eject  him;  was  delayed  one 
day,  and  had  to  buy  another  ticket  at  an  expense  of  $40.50:  JTdd,  that 
a  verdict  of  $5000  was  so  excessive  as  to  indicate  passion  and  prejudice 
upon  the  part  of  the  jury.  Id, 
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RAPE. 

1.  'Attempt  to  Commtp  Kape — Consent  of  Female. — An  attempt  to  commit 

rape  does  not  constitute  an  assault  when  the  female  actually  consents  to 
what  is  done,  whether  she  be  within  the  age  of  twelve  years  or  not. 
State  V.  Pickett,  255. 

2.  Idem. — An  assault  is  a  necessary  ingredient  of  every  rape  or  attempted 

rape,  but  is  not  a  necessary  ingredieut  of  the  crime  of  carnally  knowing 
a  child  under  the  age  of  twelve  years  with  or  without  her  consent,  which 
under  the  statute  of  this  state  is  also  called  rape.  Id, 

3.  Idem. — An  assault  implies  force  and  resistance,  the  crime  of  "carnally 

knowing  a  child,''  etc.,  may  be  committed,  or  at  least  attempted,  with- 
out an  assault,  if  there  is  actual  consent  on  the  part  of  the  female.  Id. 

4.  Idem. — There  can  be  no  assault  upon  a  consenting  female,  although  there 

may  be  what  the  statute  designates  rape.  Id. 

5»  Idem. — By  virtue  of  the  provisions  of  the  statutes  of  this  State  (Comp. 
Laws,  sections  2464  and  2057),  the  defendant  might  have  been  convicted 
of  an  *' attempt  to  commit  rape,"  even  if  the  child  consented  to  all  he 
did,  but  it  was  error  to  instruct  the  jury  that  he  could,  under  such  cir- 
cumstances, be  convicted  of  **  assault  with  intent  to  commit  rape.'*  Id, 

REASONABLE  DOUBT. 
(See  Charge,  4.)  98;  (See  Instructions^  7.)  343. 

REDEMPTIONER. 

1.  Rights  op  Redemptioner — Lessetb. — Plaintiff  purchased  from  B.  the 

right  of  redemption  to  certain  land,  and  redeemed  the  same  from  the 
purchaser  at  a  foreclosure  sale:  fieM,  that  she  is  not  entitled  to  the  pos- 
session of  the  land  against  a  lessee  under  a  demise  made  subsequent  to 
to  the  mortgage.     Gilson  v.  Boston,  413. 

2.  Idem. — After  redeeming,  plaintiff  had  the  same  estate  in  the  land  that  B. 

had  before  the  sale,  and  was  as  much  bound  by  the  lease  as  B.  would 
have  been.    Id, 

REMARKS. 

Remabss  op  the  Coubt  not  excepted  to.    (See  Charge,  5.)  149. 

Remarks  op  the  Court  in  Criminal  Cases.  (See  Criminal  Law,  15.)  315. 
(Instructions,  1.)  30. 

REMOVAL  OF  CAUSES. 

1.  Removal  op  Caxtse  to  Federal  Court — Act  op  Congbess  op  March  25, 
1867,  Construed. — Under  the  provisions  of  the  act  of  congress  **  ap- 
proved March  2,  1867,"  the  existence  of  local  prejudice  need  not  be 
shown.  The  act  only  requires  the  person  makiug  the  affidavit  to  state 
the  fact;  no  reasons  therefor  need  be  assigned,  as  the  question  whether 
such  bias  or  prejudice  exists  is  not  left  to  the  judicial  determination  of 
the  court.    Quirky  v.  Central  Pacific  R,  R,  Co.,  350, 
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2.  Idem — Fobeiqn  Gobpobatiok. — ^A  corporation  is  a  citizen  of  the  state 

where  it  is  created,  and  it  can  be  a  '*  citizen  of  another  state, "  within 
the  meaning  of  the  words  as  nsed  in  the  act.    Id. 

3.  Idkm. — An  affidavit  made  by  the  vice-president  of  a  corporation  **  that  he 

he  has  reason  to  believe,  and  does  believe,  that  from  prejudice  and  local 
influence,  said  defendant  corporation  will  not  be  able  to  obtain  justice 
in  said  court,"  is  insufficient  to  authorize  the  state  court  to  transfer  the 
cause  to  the  federal  court     Id, 

• 

4.  Idem — ^Atfidavit,  by  whom  made. — The  affidavit  must  be  made  by  the 

party  to  the  suit.  It  is  the  belief  of  the  citizen  of  another  state,^  not  the 
belief  of  such  citizen's  agent,  that  deprives  the  state  court  of  its  juris- 
diction.    Id, 

5.  Idem — Authoeitt  of  tbe  Cobpoeation  to  Make  the  Affidavit.  —  The 

question  as  to  the  power  of  a  corporation  to  make  the  affidavit,  dis- 
cussed: Held,  the  affidavit  must  state  that  it  is  the  belief  of  the  defendant, 
and  that  the  authority  from  the  corporation  to  make  the  affidavit  must 
in  some  manner  affirmatively  appear.    Id, 

BEFEAL. 

Bepeaii  of  old  Law  BeiiAtinq  to  Mechanics  Lien,  and  Passage  of  New 
Act.     (See  Mechanics' Lien,  4.)  304. 

Bepeal  of  Statutes  by  Implication  abe  not  Favobed.    (See  Statute,  8.) 
260. 

BEPOBTEB. 

Bepobteb's  Notes  must  be  Embodied  in  a  Bill  of  Ezoeptions».    (See  Bill 
of  Exceptions,  4.)  314. 

BES  GEST^. 
(See  EviDBNCE,  12,)  416. 

BOBBEBY. 
OwNEBSBip  OF  Pbopebty.    (See  Indictment,  6->9.)  334. 

SALE. 

1.  Poweb  to  Sell  without  Fobeolosube. — A  power  to  sell  without  foreclos 

ure  is  operative  when  the  intention  to  confer  it  is  clearly  expressed. 
Evans  v.  Lee,  194. 

2.  Possession  of  Pebsonal  Pbopbbtt. — Where  certain  personal  property 

was  sold  on  the  twenty-first  of  November,  and  the  testimony  shows  a  de- 
livery at  that  time,  and  a  change  of  possession  until  April  1,  but  after 
that  date  and  before  the  levy  of  a  third  party,  the  possession  was  re- 
stored to  the  grantor,  who  was  in  actual  possession  at  the  time  of  the 
levy  as  bailee:  Held,  that  the  court  erred  in  finding  that  the  change  of 
possession  continued  after  April  1,  and  in  finding  that  the  defendant 
took  the  property  from  the  grantees.  CJiamberlain  v.  Stems,  268. 
Vol.  XI.— 32 
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3.  Idem. — ^Whether  the  change  of  possession  that  did  take  place  was  suffi- 

ciently open,  unequivocal  and  continuous,  to  satisfy  the  statute  of  frauds, 
is  a  question  of  fact  for  the  court  or  jury  to  determine.    Id, 

4.  CoNsiDEBATioN  OF  Saub. — Where  the  bill  of  sale  oflfered  in  evidence  re- 

cited a  consideration  of  $1,600,  and  the  grantor  and  grantee  both  testi- 
fied that  money  was  paid:  Held,  that  it  was  error  to  refuse  to  allow  the 
defendant  to  ask  those  witnesses  how  much  money  was  paid  as  the  con- 
sideration of  the  alleged  sale.     Id. 

5.  Deutebt  and  Change  of  Possession  of  PebsonaiiFbopebty. — Held,  upon 

the  authority  of  Oray  v.  SvUitjan  (10  Nev.  416),  that  the  evidence  in  this 
case  was  sufficient  to  sustain  the  finding  of  immediate  delivery  and  ac- 
tual and  continued  change  of  possession.     Twist  v.  Kelly,  377. 

Possession  and  Delivebt  of  Pebsonaii  Pbopebtt.  (See  Delivery,  1,  2.) 
149. 

SEAL. 

Poweb  of  Secbetabt  of  Oobpobation  to  Affix  Gobpobatb  Seai«.  (See 
Corporation,  1.)  194. 

FoBEiQN  Cqbpobationb  Actof  Mabgh  3^  1869^    (See  Evidence)  7.)  194. 

SEEVIOE. 
Ssbvice-  of  Notice  of  Afpeaij.    (See  Appeal,  1.)  76. 

STATEMENT. 

1,  Extending  Time  to  Fiub  Statement  on  Motion  fob  New  Tbial. — An 
order  signed  by  the  judge  extending  the  time  fixed  by  statute  for  filing 
a  statement  on  motion  for  a  new  trial,  must  not  only  be  signed,  but 
must  be  filed  with  the  papers  in  the  case,  or  entered  of  record  in  the 
;ninutes  of  the  court,  within  the  time  prescribed  by  statute.  Clark  t. 
Strouse,  76. 

%  Statement  on  Motion  fob  New  Tbiaii  cannot  be  Cebtified  to  afteb 
Appeal  is  Taken. — ^Where  the  court  below  allowed  and  settled  a  state- 
ment after  action  upon  the  motion  for  new  trial  and  after  an  appeal  was 
taken:  Held,  that  the  court  had  lost  jurisdiction  by  the  appeal,  and  that 
the  statement  on  motion  for  new  trial  must  be  disregarded.  Thomas  v. 
BuUivan,  280. 

3.  When  Objections  to  Statement  on  Motion  fob  New  Tbial  must  bk 
Made  in  the  Couet  BeiiOW. — Where  an  objection  is  made  to  the  con- 
sideration of  an  appeal  from  an  order  overruling  a  motion  for  new  trial 
upon  the  ground  that  it  does  not  appear  from  the  transcript  that  the 
statement  on  motion  for  new  trial  was  filed  in  time:  Held,  that  this 
court  will  not  notice  sach  an  objection  unless  the  transcript  shows  that 
;it  was  made  in  the  district  court.     Twist  v.  Kelly,  217, 

Settlement  op  Bill  op  Exceptions  on  Motion  fob  New  Tbial.  (See  Bill 
of  Exceptions,  2.)  17. 
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STATUTE. 

L  Effect  of  Dbclajiino  the  Law  Void. — Held,  that  the  effect  of  declaring 
certain  parts  of  the  amended  law  of  1875  unconstitutional  and  void,  is 
to  leave  in  full  force  the  sections  of  the  law  of  1861  which  the  act  of 
1875  attempted  to  amend  and  repeal     AState  v.  McClear,  39. 

2.  Adoption  of  Enolish  Statcttes. — English  statutes  in  force  at  the  date  of 

the  declaration  of  American  independence  and  applicable  to  our  situa- 
tion are  a  part  of  the  common  law  which  we  have  adopted  (affirming 
Ex  parte  Blanchard,  9  Nev.  105.)     Evans  v.  Cook^  69. 

3.  Statute,  When  Directory. — ^A  st-atute  prescribed  merely  as  a  matter  of 

form,  containing  directions  which  are  not  of  the  essence  of  the  thing  to 
be  done,  but  which  are  given  solely  with  a  view  to  the  orderly  and 
prompt  conduct  of  the  business  is  merely  directory.  Odd  FeUoios*  Sav, 
<jh  Com,  Bank  v.  QuiUen,  109. 

4.  Act  Approved  February  17,  1873  (Stats.  1873,  54),  Constitutional. — 

The  constitutionality  of  the  act  funding  the  indebtedness  of  Lincoln 
county  sustained  on  the  authority  of  Youngs  v.  Hall  (9  Nev.  212).     Id. 

5.  Construction  of   Statutes. — It  is  the  duty  of  courts,  in  construing  a 

statute,  to  ascertain  what  the  legislature  had  in  view  in  adopting  it,  in 
order  to  secure,  if  possible,  the  object  intended  to  be  secured  by  the 
statute.     Id, 

6.  Act  Funding  the   Indebtedness   of  Lincoln  County  Construed. — In 

construing  the  act  of  1873  (Stats.  1873,  54):  Held,  that  the  legislature 
intended  to,  and  did,  make  provision  for  the  payment  of  the  interest  on 
the  bonds,  regardless  of  the  question  whether  the  financial  transactions 
of  the  county  could  be  kept  on  a  cash  basis  or  not.     Id, 

7.  Construction  op  Statutes. — ^When  the  various  sections  of  the  statute  are 

clear,  plain,  and  unambiguous,  the  legislature  must  be  understood  to 
mean  just  what  it  has  explicitly  expressed.  In  such  a  case  there  is  no 
room  for  construction.    Id. 

8.  Repeal  op  Statutes  by  Implication — Homestead  Act  of  1865. — Re- 

peals by  implication  are  not  favored,  and  are  only  held  to  have  occurred 
in  cases  of  irreconcilable  repugnancy  between  the  latter  and  former 
enactments,  where  the  two  cannot  stand  together,  and  there  is  no  such 
repugnancy  between  the  probate  act  and  the  homestead  act.  Estate  of 
WaXley,  260. 

9.  Mining  and  Milling  Act,  Constitutional— The  act  entitled,  "An  act  to 

encourage  the  mining,  milling,  smelting,  or  other  reduction  of  ores  in 
the  State  of  Nevada,"  approved  March  1,  1875  (Stat.  1875,  111),  is  con- 
stitutional.   Dayton  G.  &  8,  M.  Co.  v.  Seawell,  394. 

10.  Section  150  of  the  Probate  Act  Construed. — The  probate  act  regu- 
lates the  proceedings  of  executors  and  administrators  as  such,  and  acting 
in  that  capacity  alone,  the  validity  of  their  acts  depends  upon  a  com- 
pliance with  its  provisions;  but  the  act  has  no  application  to  a  case  like 
the  i)resent,  where  the  executrix  is  the  owner  of  the  residuary  estate. 
Hunt  V.  Hunt,  442. 
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BuBOLABY.    Section  2365  of  Compiled  Laws  Constbued.     (See  Burglary, 
1.)  30. 

Pabt  op  a  Statute  UNOONSTrruTioNAL.     (See  Constitution,  7.)  129. 

Contempt  op  Coubt.     Statute  Strictly  Constbued,     (See  Contempt,  5.) 
214. 

Doubtful  Constbuction  op  Statutes.     (See  Eminent  Domain,  3.)  394. 

FoBEiGN  CoBPOBATioNs — AcT  07  Mabch  3,  1869,  Stat.  1869,  115,  Constbued. 
(See  Evidence,  5-7.)  194. 

Sections  123  and  126  op  the  Pbobats  Act  Constbued.    (See  Homestead, 
1,  2.)  260. 

Section  345  op  the  Fbaotice  Act  Constbued.     (See  Mechanics'  Lien,  2.) 

285. 

Bjkpeal  of  Law  Bblatino  to  Mechanics'  Lien  and  Passage  op  New  Law. 
(See  Mechanics'  Lien,  4.)  304. 

STATUTES  CITED. 

Sec.    123.    Estates  of  Deceased  Persons,  262. 

126.    Property  Exempt  from  Execution,  263. 
7.    Enabling  Act  of  Congress,  455. 
Foreign  Corporations,  199. 
Assessor,  234. 

Indebtedness  of  Lincoln  County,  112. 
General  Law  for  Incorporations,  142. 
Penalty  for  Non-payment  of  Taxes,  302. 
Incorporation  of  Carson  City,  134. 
Mining  and  Milling  Act,  398. 
Jury  Law,  44. 
Arrest  of  Judgment,  422. 
Mechanics'  Liens,  310. 

Compiled  Laws  Cited. 

Vol.  1.    Sec*    126.  Mechanics'  Liens,  310. 

•«  **      140.  Mechanics'  Liens,  310. 

"  "      189.  Homestead,  265. 

"  •*     231.  Acknowledgment  of  Conveyances,  197. 

«*  "      283.  Lease,  415. 

289.  Contracts  for  one  year,  313. 

363.  Habeas  Corpus,  439. 

364.  Habeas  Corpus,  439. 
368.  Habeas  Corpus,  439. 
630.  Salo  by  Order  of  Probate  Court,  450. 
763.  Misconduct  in  Office,  126^  , 
833.  Appointment  of  Guardians,  88. 

1208.  Judgment  Defined,  243. 

1225.  Challenge  to  Juror,  206. 

1264  Judgment  Book,  243. 

1267.  Judgment  Lien,  245. 

1295.  Redemption,  414. 
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Vol.  1.  See.  1338-1311.    Partition,  393. 

"  *«  1390.  Appeal,  185, 

»«  "  1401.  Notice  of  Appeal,  185. 

"  '•  1402.  Undertaking  on  Appeal,  185,  285. 

**  «  1406.  Stay  of  Ezeootion,  286. 

«  *'  1421.  ConfesHion  of  Judgment,  241. 

«  •<  1422.  Confession  of  Judgment,  241. 

•«  •*  1453.'  Deposition  of  Witness,  219. 

*«  **  1455.  Privilege  of  Witness,  220. 

•<  <*  1456.  Penalty  of  Witness  for  Befnsal  to  Answer,  221. 

"  "  1459.  Deposition  of  Prisoner  in  Jail,  218, 

**  1460.  Deposition  of  Prisoner  in  Jail,  218. 
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"  **  1461.  Deposition  of  Prisoner  in  Jail^  218. 

••  "  1521.  Contempt  of  Court,  220. 

"  "  1557.  ServiceNoticeof  Appeal,  77. 

««  *«  1558.'  Service  Notice  of  Appeal,  77. 

*•  "  1559.  Service  Notice  of  Appeal,  77. 

'*  **  1652.  Judgment  against  Sureties,  184, 


"  "    1675.  Misdemeanor,  124.. 

**    1679.  Jury  Trial,  127. 

**  **    1684.  Discharge  of  Defendant  under  Indictment,  433. 

"  '«    1687.  Jury  Trial,  127. 

•*  "    1863.  Indictment  Time  of  Commission  of  Offense,  20. 

*•  "    1900.  Motion  to  Set  Aside  Indictment,  325. 

*«  **   1910-1918.    Objections  to  Indictment  Waived  by  Failure  to 

Demur,  20. 

••    1918.  Arrest  of  Judgment.  422. 

1919.  Plea  of  Former  Acquittal,  276. 

"  "    1920.  Plea  of  Former  Acquittal,  276. 

••  "    1921.  Plea  of  Former  Acquittal,  275, 

«*  **    1925.  Plea  of  Former  Jeopardy,  276. 

1936.  Issues  for  the  Jury,  276. 

1937.  Issues  for  the  Jury,  276. 

1947.  Challenge  to  Panel  of  Jurors,  106. 

1948.  Grounds  of  Challenge,  106. 
1960.  Peremptory  Challenges,  108. 
1964.  Challenge  for  Implied  Bias,  106. 

«  "    1966.  Challenge  for  Implied  Bias,  106. 

•*  **    2011.  Instructions,  425. 

"  **    2012.  Instructions,  425. 

•*  "    2037.  Degrees  of  Guilt,  34. 

"  **    2037.  Attempt  to  Commit  Offense,  257. 

*«  **    2046.  ChaUenge  to  Jurors,  325. 

"  '*    2048.  BUI  of  Exceptions,  322. 

2049.  Bill  of  Exceptions.  322. 

«*    2075.  Minutes  of  the  Trial,  321. 

2123.  Application  for  Bail,  295. 

*«    2206.  When  Indictment  should  be  dismissed,  297. 

2207.  When  Indictment  should  be  dismissed,  91. 

2207.  When  Indictment  shonld  be  dismissed,  433. 

"  *♦    2208.  Continuance  of  Criminal  Case,  297. 
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Vol.  1.    Sec.  2329.  Indictment,  time  of  commission  of  Offense,  20. 

2350.  Definition  of  Eape,  257. 

2365.  Burglary,  34. 

*<    2380.  Embezzlement,  291. 

*'    2467.  Attempt  to  commit  Offense^  259. 

Vol.  2.    Sec.  2548.  Election  Contest— Fees,  386. 

**  2555-60.  Contesting  Election,  385. 

"    3025.  Public  Administrator,  126. 

"    3027.  Public  Administrator,  126. 

**    3029.  Misdemeanor  in  Office,  124. 

"  3130-31.  Duty  of  Assessor,  166-7. 

3148.  Penalty  in  Collection  of  Tax,  303. 

3149.  Duty  of  Assessor,  167. 
'*    3219.  Duty  of  Assessor,  234. 


TAXES. 

1.  "When  Injunction  will  not  Issue  to  Eestbain  Collection  op  Taxes.— 

No  court  of  equity  will  allow  its  injunction  to  issue  to  restrain  the  col- 
lection of  a  tax,  except  when  actually  necessary  to  protect  the  rights  of 
citizens  who  have  no  plain,  speedy  and  adequate  remedy  at  law.  TTefis, 
Fargo  cfc  Co.  v.  Dayton^  161. 

2.  Idem. — Before  an  injunction  will  be  granted,  it  must  appear  that  the  en- 

forcement of  the  tax  would  lead  to  a  multiplicity  of  suits,  or  produce 
irreparable  injury,  or,  if  the  property  is  real  estate,  throw  a  cloud  upon 
the  title  of  complainant,  or  there  must  be  some  allegation  of  fraad.  Id, 

3.  Idem — Insolvency  op  Assessob. — The  mere  allegation  of  the  insolvency 

of  the  assessor  is  not  sufficient  to  authorize  the  court  to  grant  an  injunc- 
tion to  restrain  the  collection  of  a  tax.  Id, 

4.  Idem — Payment  op  Tax-— Remedy  at  Law. — Heldt  that  the  complainant  in 

this  case  had  an  adequate  remedy  at  law.  If  the  taxes  are  paid  under 
protest,  and  the  county  received  the  money,  it  could  have  brought  its 
action  against  the  county,  and  if  the  tax  was  illegal,  could  have  recovered 
the  money  back.  Id, 

5.  Mandamus — Collection  op  Taxes — Pbooeeds  op  Mines. — The  collection 

of  taxes  solely  due  to  a  county  is  a  question  of  public  concern  as  well  as 
of  private  interest,  the  collection  of  such  taxes  involve  public  duties  and 
public  rights.    State  ex  rel.  Piper  v.  Gracey  et  al,,  223. 

6.  County  Commissionebs  have   no  Poweb  to   Bel  base   Pbofebty  fboh 

Taxation. — County  Commissioners  have  no  power  to  discriminate  as  to 
the  character  of  the  property  which  should  be  subject  to  taxation.  That 
is  a  question  for  the  legislature,  subject  to  the  provisions  of  the  con- 
stitution. Id, 

7.  Penalty  pob  Non-payment  op  Taxes. — In  constraing  the  act  approved 

March  7,  1873  (Stat.  1873,  169) :  Held,  that  the  penalty  of  twenty-five 
per  centum  follows  the  tax,  that  five  thirteenths  of  the  penalty  belongs 
to  the  State,  and  eight-thirteenths  to  the  county.  State  ex  rel,  Bobart  v. 
Huffaker,  300. 
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TERM. 

Amendment  OF  Bbcobds  afteb  Apjoubnment  of  Tebm.    (See  Amendments, 
1.)  76.  ' 

Settino  Causes  fob  Tbiaii  dubing  the  Tebm  is  within  the  Disobbtion  of 
THE  GouBT.     (See  Habeas  Corpus,  1.)  90. 

TBANSFEK. ' 
Bee  BEMovAii  of  Causes. 

VERDICT. 

YebdiotContbabytoEyidbnce.   (See  Criminal  Law,  1.)  17;  (See  Evidence, 
'  2.)  98. 

PowEB  OF  CouBT  TO  DiscHABaE  A  JuBT  BEFOBE  Vebdict.     (See  Jory,  23.) 
429. 

WILLS. 

1.  CoNSTBUCTioN  OF  WhjLS. — ^Tho  testator,  by  his  will,  disposed  of  his  prop- 

erty to  his  wife,  **  having  the  fullest  confidence  in  her  capacity,  judg- 
ment, discretion  and  affection,  to  properly  bring  up,  educate  and  pro- 
vide for  our  children,  and  to  manage  and  dispose  of  my  said  property  in 
the  best  manner  for  their  interests  and  her  own:"  Held,  that  the  devisee 
took  the  property  devised  as  absolute  owner,  and  not  upon  trust.  Munt 
V.  Sunt,  442. 

2.  Idem. — In  construing  this  will,  the  court  held  that  the  widow  had  the  ab- 

solute right  to  sell  and  dispose  of  the  estate  at  her  discretion.    Id. 

WITNESS. 

1.  Cbkdibility  of  Witness — ^Want  of  Chastity. — Defendant  asked  the  court 

to  give  this  instruction:  *'The  jury  may,  and  it  is  their  duty,  to  take 
into  consideration  the  chastity  or  want  of  chastity  of  any  witness  for  the 
state,  in  determining  the  credibility  of  such  witness:"  Held,  that  it  was 
calculated  to  mislead  the  jury,  and  was  properly  refused.  State  v.  Lar- 
Jdn,  315. 

2.  Idem. — The  general  rule  is  that  evidence  of  bad  character  for  chastity, 

where  such  character  is  collaterally,  not  directly,  in  issue,  is  not  admis- 
sible for  the  purpose  of  impeaching  the  credibility  of  a  witness.    Id, 

3.  Idem. — Want  of  chastity  might,  in  some  instances,  include  a  want  of  verac- 

ity, but  this  is  not  always  the  case.  In  impeaching  the  character  of  a 
witness  the  inquiry  in  chief  should  be  restricted  to  his  general  reputa- 
tion for  truth  and  veracity.    Id. 

Cboss-Examination  of  a  Defendant  in  a  Cbiminal  Case.     (See  Criminal 
Law,  2.  3.)     17. 

Cboss-Examination  of  a  Witness^    (See  Criminal  Law,  13,  14.)    315. 
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